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LIBRARY NOTE 

For l i b r a r y  purposes t h i s  Issues Paper should be t reated as 
the f i r s t  o f  a se r ies  o f  issues papers, although i t s  use by the 
I n s t i t u t e  i s  exper imental .  I t  d i f f e r s  from the I n s t i t u t e ' s  
Reports f o r  Discussion i n  t h a t ,  although i t  ra i ses  issues and 
provides in format ion re levant  t o  them, i t  does not g i v e  even 
t e n t a t i v e  views o f  the I n s t i t u t e .  I t  w i l l  be superseded by a 
f i n a l  r e p o r t .  



PREFACE 

and 

I N V I T A T I O N  TO COMMENT 

Voluntary or consensual a rb i t ra t ion ,  that i s ,  a rb i t ra t i on  
under an agreement to  a rb i t ra te ,  i s  a subject which i s  important 
t o  a wide range of  persons i n  Alberta today. Arb i t ra t ion  i s  not a 
new process. I t  has long been an a l ternat ive to  court actions for 
resolving disputes under comnercial and construction contracts. 
I t  i s  becoming used more and more t o  resolve consumer and other 
disputes. 

The par t ies t o  a dispute can decide how an a rb i t ra t i on  of  
that dispute i s  t o  be carr ied on. The Arb i t ra t ion  Act, however, 
performs a number o f  important functions. I t  provides a 
" fa l l -back"  pos i t ion  when the par t ies have not agreed on 
something or when the i r  agreement leaves a gap i n  the procedure 
I t  provides for court supervision of  a rb i t ra t ions .  I t  provides 
for  the enforcement of  a rb i t ra to rs '  awards. 

The Arb i t ra t ion  Act i s  therefore an important statute. I t  i s  
also a very o ld  s tatute,  much of  i t  being taken from the English 
Arb i t ra t ion  Act of  1889, which was based upon 19th century 
commercial a rb i t ra t ions  i n  England. Given i t s  present importance, 
i t  i s  timely t o  consider whether i t s  underlying philosophy and 
i t s  working features are well suited t o  the resolut ion o f  
disputes under Alberta condit ions as those condit ions ex is t  today 
and as they may be expected t o  ex is t  for the foreseeable future. 

Representations made t o  the I n s t i t u t e  of Law Research and 
Reform over the years have suggested that changes i n  the 
Arbi t rat ion Act are needed, and the Alberta Arb i t ra t ion  and 
Mediation Society has taken i n i t i a t i v e s  toward the preparation of 
a new a rb i t ra t i on  statute.  Because of  these suggestions and 
i n i t i a t i v e s ,  but also because we believe the subject to  be timely 
and important, we have undertaken a study of  the Arb i t ra t ion  Act 
and the associated comnon law. The prel iminary indicat ions are 
that changes are needed and that our project w i l l  resul t  i n  
recommendations for  a revised and modernized a rb i t ra t i on  statute 
which we hope w i l l  commend i t s e l f  to  the Legislature. 

We are pu t t i ng  forward th i s  issues paper as a preliminary 
step i n  that exercise. The issues paper has two purposes. One i s  
t o  obtain information about the working of  the present law. The 
second i s  to  obtain informed advice about the po l ic ies  upon which 
an a rb i t ra t i on  statute should be based i n  Alberta today and for 
the foreseeable future. 

The paper, which has been prepared by W.H. Hurlburt ,  Q.C :  - -  
a former Director of the I n s t i t u t e  and a consultant t o  i t  on th is  



pro jec t  - -  i s  designed t o  provide background informat ion f o  the 
guidance o f  people and organizat ions who wish t o  make submissions 
t o  us, and t o  s t imulate  discussion. I t  suggests the so r ts  o f  
issues which a review o f  the present law ought t o  encompass. I t  
i s  not intended t o  suggest even ten ta t i ve  so lu t ions  t o  the 
i ssues . 

The I n s t i t u t e  i n v i t e s  coment on the matters ra ised i n  the 
paper and on any other matters touching on or concerning the 
p r i va te  a r b i t r a l  process i n  the province. I t  i s  emphasized that 
the issues and questions ra ised i n  the paper are not intended t o  
r e s t r i c t  the range o f  submissions which might be made. 
Commentators should fee l  completely f ree  t o  r a i se  other matters 
fo r  discussion. 

There are a great many issues ra ised i n  the paper. There i s  
no need for  a commentator t o  address them a l l .  

I t  i s  a lso emphasized that  the I n s t i t u t e ' s  Board, which i s  
i t s  governing body, has not formed any f i n a l ,  or indeed, 
ten ta t i ve ,  views, on any o f  the issues ra ised i n  the paper. The 
Board has d i rec ted  that  the s o l i c i t a t i o n  o f  the views o f  a wide 
range o f  persons and organizat ions w i t h  an i n t e res t  i n  and 
knowledge o f  the subject be undertaken before the I n s t i t u t e  
begins i t s  own de l ibe ra t ions .  I n s t i t u t e  s t a f f  w i l l  a lso engage i n  
consul ta t ive processes based upon t h i s  issues paper. 

The I n s t i t u t e  i s  working t o  a t imetable on t h i s  p ro j ec t .  We 
hope t o  conclude the consu l ta t i ve  process by October 31 ,  1987, 
and i t  would be appreciated i f  any w r i t t e n  submissions about the 
issues could be i n  our hands no l a t e r  than September 30 ,  1987, t o  
g ive  us an oppor tun i ty  t o  come back t o  commentators fo r  fu r the r  
discussion. Any person or organizat ion who would p re fe r  t o  make 
o ra l  submissions should fee l  f ree  t o  do so. I f  more time i s  
needed, the I n s t i t u t e  w i l l  be g ra te fu l  i f  the commentator w i l l  so 
advise the I n s t i t u t e  so that  i t  w i l l  know when the comments may 
be expected. 

Wri t ten submissions should be sent t o  the I n s t i t u t e  t o  the 
a t t en t i on  o f  W.H. Hur lburt  a t  the fo l low ing  address: 

402 Law Centre 
Un ive rs i t y  of Alberta 
Edmonton, A lber ta ,  C A N A D A  
T6G 2H5 

Anyone who wants t o  obta in  fu r the r  informat ion or t o  make 
o ra l  comments should telephone W . H .  Hur lburt  a t  ( 4 0 3 )  432-5291,  
o r ,  f a i l i n g  him, the Di rector  o f  the I n s t i t u t e ,  Professor 
R . G .  Hamond a t  the same telephone number. 
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iii 

TABLE OF TERMS USED IN THIS PAPER 

Arb i t ra t ion :  We use the term "a rb i t ra t i on "  to  mean a  process by 
which a  tr ibunal other than a  court decides a  dispute between 
par t ies  under a  p r i o r  agreement by which the par t ies  have agreed 
to honour the decision of  the tr ibunal ( t he  a r b i t r a t o r ) ,  but we 
exclude from the term for  the purposes of  t h i s  paper arb i t rat ions 
governed by statutes other than the Arb i t ra t ion  Act, such as 
internat ional commercial arb i t rat ions and labour a rb i t ra t ions .  

Sometimes par t ies w i l l  agree to  refer a  dispute to  "non-binding 
a rb i t ra t i on " ,  that i s ,  to  refer the dispute to  an "a rb i t ra to r "  
whose decision w i l l  not be binding. While th i s  may upon occasion 
be a  useful procedure, we do not think that t h i s  use of the term 
"a rb i t ra t i on "  i s  correct .  I n  any event, we w i l l  use the term to  
denote, and to  denote only ,  a  process which w i l l  resul t  i n  an 
award which i s  binding upon the par t ies to  a  dispute. 

Nor does the term "a rb i t ra t i on "  include the process or processes 
cal led "mediation" "conc i l ia t ion"  or "negot iat ion" which are 
intended to  help tAe par t ies to  a  dispute t o  reach thei r  own 
resolut ion of  the dispute. I t  includes only an independent 
adjudication i n  which the independent adjudicator decides what 
are the respective r i gh ts  of  the par t ies  to  a  dispute. 

Arb i t ra t ion  agreement: The Arbi t rat ion Act ta lks of a  
"submission", which i t  defines as "a wr i t t en  agreement to  submit 
present or fu ture differences to a rb i t ra t i on  whether an 
arb i t ra to r  i s  named i n  i t  or no t " .  Except fo r  the word 
"wr i t t en " ,  which we w i l l  la ter  recommend be dropped, t h i s  
d e f i n i t i o n  i s  sat is factory,  but we propose t o  use the term 
"a rb i t ra t i on  agreement" to  denote such an agreement. 

Arb i t ra to r :  We w i l l  use th i s  term to denote a  tr ibunal which 
conducts an a rb i t ra t i on ,  whether i t  i s  composed o f  one arb i t ra to r  
or more than one, and whether or not i t  includes an umpire whose 
function i t  i s  to  decide when arb i t ra to rs  named by the par t ies 
have fa i l ed  to agree. "A rb i t ra l  t r ibuna l "  would be more precise 
but more cumbersome, and we do not wish to say "arb i t ra to r  or 
a rb i t ra to rs"  every time. 

Award: This i s  the decision of  an arb i t ra to r  which decides the 
dispute and the r i gh ts  o f  the par t ies wi th respect to  i t .  

Domestic a rb i t ra t i on :  We w i l l  use th is  term i n  contrast to  
" in ternat ional  a r b i t r a t i o n " .  I t  s i gn i f i es  an a rb i t ra t i on  the 
connotations o f  which are local to  Alberta rather than 
in ternat ional .  Needless to  say, while i t  could include an 
intra-famil-y a rb i t ra t i on ,  that i s  not i t s  primary meaning. 

In ternat ional  a rb i t ra t i on :  This term includes an a rb i t ra t i on  
which has an in ternat ional  character. The character is t ics of  an 



internat ional a rb i t ra t i on  are described i n  Section D .  

Natural just ice:  The ru les o f  natural jus t ice  have to do with 
procedure. A precise d e f i n i t i o n  i s  not p rac t i ca l ,  but ,  under the 
rules o f  natural jus t ice ,  an adjudicator must act f a i r l y ,  i n  good 
f a i t h  and without b ias.  He must give each party an opportunity 
of adequately s ta t ing  h i s  own case and meeting the case of the 
other.  

Submission: This i s  a technical term which i s  used to describe 
an agreement that a dispute or disputes w i l l  be referred to 
a rb i t ra t ion .  We think that the usage i s  archaic and confusing. 
We w i l l  use i t  as l i t t l e  as possible i n  t h i s  paper, and we hope 
that i t  can be removed from the law. 
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CHAPTER 1 

I N T R O D U C T I O N  

A .  Purpose o f  Paper 

As we have stated i n  the Preface, the purposes o f  t h i s  paper 

are t o  obtain information about the working of  the present law 

re la t i ng  to  p r iva te  a rb i t ra t i on  and to  obtain informed advice 

about the po l i c i es  upon which an a rb i t ra t i on  should be based i n  

Alberta and for  the foreseeable future. 

B .  What i s  Arb i t rat ion? 

"A rb i t ra t i on " ,  for our purposes, means a process by which a 

tr ibunal other than a court decides a dispute between two or more 

par t ies under author i ty  granted by the parties.under an 

a rb i t ra t i on  agreement. The tr ibunal (which we shal l  c a l l  an 

a rb i t ra to r )  may be appointed i n  the a rb i t ra t i on  agreement, or 

under a process set out i n  the agreement, o r ,  sometimes ( i f  an 

a rb i t ra t i on  does not make adequate provision for the appointment 

o f  the t r i b u n a l ) ,  by a court .  

We have excluded from our project a rb i t ra t ions  to  which 

par t ies are compelled by law to  resor t ,  o f  which labour 

a rb i t ra t ions  are an important example. We have also excluded 

arb i t ra t ions  governed by special statutes, o f  which arb i t ra t ions  

governed by the Internat ional Commercial Arb i t rat ions Act are an 

important example (though we w i l l  refer extensively to  that Act 

as a possible model for a new a rb i t ra t i on  s ta tu te ) .  
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Our pro jec t ,  then, covers only a rb i t ra t ions  which are 

pr iva te  i n  the sense that they are not mandated by a  special law 

(though a  publ ic  body, such as the government, may be a  party to 

a  pr iva te  a r b i t r a t i o n ) .  I t  covers only a rb i t ra t ions  which are 

consensual or voluntary i n  the sense that the par t ies  to  the 

dispute have agreed to  refer  the dispute to  a rb i t ra t i on  (whether 

the agreement i s  i n  the i r  o r ig ina l  contract or i s  made special ly 

a f te r  a  dispute has ar isen) .  

The reader should therefore note that when we speak o f  

a rb i t ra t ions  i n  t h i s  paper, we are, i n  the absence o f  context 

showing the contrary, re fe r r ing  only t o  p r iva te  consensual 

a rb i t ra t ions ,  and, where we are ra is ing  issues and making 

proposals, we are re fe r r i ng  only t o  p r iva te  consensual 

a rb i t ra t ions  which are not governed by another s tatute.  Since 

internat ional comnercial a rb i t ra t ions  are governed by another 

s tatute,  we w i l l  occasionally refer t o  "domestic" Alberta 

arb i t ra t ions ,  meaning arb i t ra t ions  which are not internat ional i n  

character. 

C .  What i s  Involved i n  an Arbi t rat ion? 

The steps i n  an a rb i t ra t i on  are as fol lows: 

1 .  Agreement t o  a rb i t ra te  (now technical ly ca l led  a  

"submission" 1 .  Usually th is  i s  contained i n  a  larger 

contract between the par t ies and provides that some or a l l  

disputes which may ar ise under the contract w i l l  be referred 

to a rb i t ra t i on .  Less frequently, par t ies w i l l  agree to  

refer  t o  a r b i t r a t i o n  a  dispute which has already arisen. An 

agreement to  a rb i t ra te  i s  comnonly i n  w r i t i ng ,  though an 
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oral  a rb i t ra t i on  agreement i s  not impossible, and the 

Alberta Arb i t ra t ion  Act deals only w i th  wr i t t en  agreements. 

2 .  Appointment of an arb i t ra to r  or a rb i t ra to rs .  The agreement 

t o  a rb i t ra te  may name a speci f ic  a rb i t ra to r ,  o r ,  more 

commonly, i t  may lay down a procedure by which the 

arb i t ra to r  i s  t o  be named. The par t ies can get together and 

agree upon the a rb i t ra to r .  I f  the procedure i s  not 

adequately covered by an a rb i t ra t i on  agreement, the Court of 

Queen's Bench may be able to  appoint the a rb i t ra to r .  

3 .  Reference to  a rb i t ra t i on .  One party may give the other 

par ty  not ice that there i s  a dispute and demand a rb i t ra t i on ,  

or the par t ies may get together and agree t o  refer  the 

speci f ic  dispute t o  a rb i t ra t ion .  

4 .  A rb i t ra t ion  proceedings. These can be very informal: the 

par t ies can agree to  submit prescribed material t o  the 

arb i t ra to r  which he w i l l  read and upon which he w i l l  decide. 

More commonly, the arb i t ra to r  w i l l  hold a hearing, which may 

be conducted more or less l i k e  a t r i a l  i n  court ,  though the 

tendency i s  towards less formal i ty than i s  involved i n  a 

t r i a l  i n  court .  Generally speaking, the arb i t ra to r  must see 

that every party has proper not ice of  the proceedings and i s  

given a f a i r  chance to  put forward h i s  case and to  dispute 

the case of  the other party.  

5 .  Award. Having received the evidence and arguments of the 

par t ies ,  the arb i t ra to r  makes an "award" or decision which 

decides the dispute. 

6 .  Enforcement of  the award. The par t ies w i l l  probably do what 
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t he  award t e l l s  them. If one does n o t ,  t h e  o the r  must t u r n  

t o  t h e  c o u r t  system t o  en fo rce  t h e  award th rough usua l  c o u r t  

processes.  

D .  The Law About A r b i t r a t i o n s  

( 1 )  The p l a c e  o f  v o l u n t a r y  a r b i t r a t i o n s  i n  t h e  l e q a l  
systemi 

A v o l u n t a r y  a r b i t r a t i o n  i s  c r e a t e d  b y  a c o n t r a c t  between t h e  

p a r t i e s  t o  a d i s p u t e .  The c o n t r a c t  de te rmines  what d i s p u t e s  can 

be a r b i t r a t e d ,  and i t  can,  i f  t he  p a r t i e s  w i s h ,  de te rmine  who t h e  

a r b i t r a t o r  s h a l l  be and what ground r u l e s  s h a l l  app l y .  

P a r t i e s  may choose t o  a r b i t r a t e  r a t h e r  than t o  l i t i g a t e  f o r  

one o r  more o f  a number o f  d i f f e r e n t  reasons.  They may t h i n k  

t h a t  a r b i t r a t i o n  i s  cheaper than l i t i g a t i o n .  They may t h i n k  t h a t  

i t  i s  f a s t e r .  They may t h i n k  i t  l e s s  f o r m a l .  They may t h i n k  

t h a t  a s p e c i a l i s t  a r b i t r a t o r  w i l l  g i v e  a b e t t e r  d e c i s i o n  than 

w i l l  a g e n e r a l i s t  judge.  They may want p r i v a c y .  They may t h i n k  

t h a t  a l e s s  a d v e r s a r i a l  procedure w i l l  a l l o w  a d i s p u t e  t o  be  

reso l ved  w i t h  l e s s  chance o f  i n j u r y  t o  a l ong -s tand ing  bus iness 

r e l a t i o n s h i p .  I t  i s  n o t  t h e  f u n c t i o n  o f  t h i s  p r o j e c t  t o  ana lyse  

t he  reasons why p a r t i e s  choose a r b i t r a t i o n  o r  t o  assess t he  

v a l i d i t y  o f  those  reasons.  I t  i s  enough f o r  t h i s  purpose t h a t  

many p a r t i e s  do  choose a r b i t r a t i o n .  

There i s  a c h o i c e  o f  approaches wh i ch  t h e  law can t ake  t o  

a r b i t r a t i o n s .  B road l y  speaking,  t h e  f i r s t  approach i s  t o  t r e a t  

a r b i t r a t i o n s  as p a r t  o f  t h e  system f o r  t h e  a d m i n i s t r a t i o n  o f  

j u s t i c e .  Th i s  approach leads t o  g r e a t e r  s u p e r v i s i o n  and c o n t r o l  

The t rea tment  o f  t h i s  sub jec t  i n  M u s t i l l  & Boyd i s  v e r y  
c l e a r  and s u c c i n c t .  See pages 5 - 9 .  
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by the courts, which supervise the administration of  just ice.  

The second approach i s  t o  t reat  a rb i t ra t ions  as something which 

i s  r e a l l y  between the par t ies  and i s  not an aspect of  the publ ic  

legal system. This approach leads to  lesser supervision and 

control  by the courts.  

I t  would not be pract icable for the legal system t o  ignore 

arb i t ra t ions  e n t i r e l y .  I f  i t  d id ,  there would be no way of 

enforcing an agreement t o  a rb i t ra te  or an a r b i t r a t o r ' s  award. An 

a rb i t ra t i on  agreement, l i k e  any other contract,  requires 

enforcement by the legal system i n  order t o  be e f fec t ive .  

The general approach which the law has taken i n  Alberta and 

i n  other common law ju r isd ic t ions  i s  t o  recognize a rb i t ra t i on  as 

a v a l i d  form of  dispute resolut ion. I t  has made provision for  

assistance i n  the process and for enforcement of awards. I t  has 

imposed some supervision of  the process by providing for removal 

of a rb i t ra to rs  and se t t ing  aside awards, and i t  may allow an 

a rb i t ra t i on  t o  be pre-empted by a lawsuit, though the courts lean 

against pre-emption. But, i n  general, i t  has tended to  t reat  

a rb i t ra t i on  as something which the par t ies have chosen for  

themselves and t o  which they should be l e f t  i n  the absence o f  

strong reason to  the contrary. 

( 2 )  Internat ional commercial a rb i t ra t ions  

We w i l l  f i r s t  mention the Internat ional Comercial 

Arb i t ra t ion  Act (ICAA), which i s  included i n  the attached 

material .  We do so because i t  i s  a new piece of  law which 

applies t o  commercial a rb i t ra t ions  which take place i n  Alberta 

but which have cer ta in  internat ional connotations. 



The I C A A  governs " in ternat ional  comnercial a rb i t ra t i on " .  

This term i s  defined to  include a number o f  d i f f e ren t  classes of 

comnercial a rb i t ra t ions :  ( a )  a comnercial a rb i t ra t i on  between 

par t ies whose respective places o f  business are i n  d i f f e ren t  

countries; ( b )  a comnercial a rb i t ra t i on  i n  which the place of 

a rb i t ra t ion ,  the place where a substantial par t  o f  the comnercial 

obl igat ion i s  t o  be performed or the place w i th  which the 

subject-matter o f  the dispute i s  most c losely  connected, i s  

outside the country i n  which the par t ies have thei r  places of 

business; and ( c )  an a rb i t ra t i on  where the par t ies have expressly 

agreed that the subject-matter relates to  more than one country. 

Provincial leg is la t ion  s imi lar  t o  the I C A A  has been enacted 

by most of the provinces and by Parliament. I t  i s  the resul t  o f  

remarkable experiment i n  federal-provincial  cooperation, sparked 

by the government o f  B r i t i s h  Columbia, which was anxious to  

establ ish Vancouver as a centre of in ternat ional  a rb i t ra t ions ,  

and by the federal government. I t  i s  based upon a Uniform Act 

prepared by the Uniform Law Conference, and i t  adopts two 

internat ional conventions, the New York Convention2 and the 

U N C I T R A L  Model Law. 

Because the I C A A  i s  a recent expression o f  the w i l l  o f  the 

Legislature, and because i t  i s  part  o f  an exercise i n  providing a 

hospitable atmosphere for internat ional corrmercial arb i t rat ions 

throughout Canada (though more pa r t i cu la r l y  i n  the provinces 

which have extensive comnercial contact w i th  other countr ies) ,  a  

reconsideration of i t  i s  outside our p ro jec t .  

2 This i s  the name comnonly given to  the Convention on the 
Recognition and Enforcement of Foreign Arb i t ra l  Awards 
adopted by the United Nations Conference on Internat ional 
Corrmercial Arb i t ra t ion  i n  New York on June 10, 1958. 



( 3 )  A r b i t r a t i o n s  under f ede ra l  law 

As we have ment ioned above, Par l iament ,  l i k e  many o f  t he  

Canadian p r o v i n c e s ,  has adopted an i n t e r n a t i o n a l  comnerc ia l  

a r b i t r a t i o n  s t a t u t e  based upon t he  UNCITRAL Model Law. 

Pa r l i amen t ,  however, has gone one s t e p  f a r t h e r :  t he  Comnercial 

A r b i t r a t i o n  Ac t ,  S.C. 1986 c .  22 ,  a p p l i e s  n o t  o n l y  t o  

i n t e r n a t i o n a l  comnerc ia l  a r b i t r a t i o n s ,  b u t  a l s o  t o  domest ic  

a r b i t r a t i o n  wh ich  f a l l  under f ede ra l  law,  i n c l u d i n g  domest ic  

a r b i t r a t i o n s  t o  wh ich  a t  l e a s t  one p a r t y  i s  a  f e d e r a l  government 

department o r  a  f e d e r a l  crown c o r p o r a t i o n ,  and a l s o  i n c l u d i n g  

domest ic  a r b i t r a t i o n s  r e l a t i n g  t o  ma r i t ime  o r  a d m i r a l t y  ma t t e r s .  

( 4 )  UNCITRAL Model Law as a  p o s s i b l e  model 

A l though our  p r o j e c t  does n o t  i n c l u d e  i n t e r n a t i o n a l  

comnerc ia l  a r b i t r a t i o n s ,  i t  shou ld  be no ted  t h a t  t h e  1lNCITRAL 

Model Law c o u l d  be used as a  model f o r  a  domest ic  A l b e r t a  

a r b i t r a t i o n  s t a t u t e ,  j u s t  as i t  has been used as a  model f o r  a 

domest ic  f e d e r a l  a r b i t r a t i o n  s t a t u t e .  We have a c c o r d i n g l y  

r e f e r r e d  t o  t he  Model Law, i n  the  form i n  wh ich  i t  has been 

adopted by  t he  I C A A ,  throughout  t h i s  paper .  

( 5 )  A r b i t r a t i o n s  i n  qenera l  

( a )  Purpose o f  t he  d i s c u s s i o n  

We w i l l  now make a  b r i e f  genera l  s ta tement  o f  some o f  the  

l e g a l  p r i n c i p l e s  and r u l e s  which govern a r b i t r a t i o n s .  Th is  

s tatement  i s  n o t  a  t r e a t i s e .  The p r i n c i p l e s  and r u l e s  s t a t e d  a re  

o n l y  those wh ich  we t h i n k  w i l l  h e l p  the  reader  t o  address t he  

b road  i ssues  r a i s e d  by  t h i s  paper .  Some o f  them w i l l  be 
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ampl i f ied when we come t o  discuss spec i f i c  issues. 

Please note s p e c i f i c a l l y  that i n  t h i s  par t  o f  the paper we 

are t r y i n g  t o  describe the law as i t  i s ,  not the law as i t  should 

be. The descr ip t ion  i s  for  the reader 's informat ion on ly .  

( b )  Sources o f  law 

Much o f  the law r e l a t i n g  t o  a rb i t r a t i ons  i s  found i n  the 

comnon law, that  i s ,  the law made by cour t  decis ions.  The res t  

i s  found i n  the A rb i t r a t i on  Act. As we noted i n  the Preface, 

that  Act i s  l a rge l y  copied from the Engl ish A rb i t r a t i on  Act o f  

1889, which was the model for  several p rov i nc i a l  a r b i t r a t i o n  

s ta tu tes .  Some addi t ions have been made t o  the Alberta s ta tu te  

over the years, inc lud ing a  special ized p rov is ion  deal ing w i t h  

a rb i t r a t i ons  invo lv ing  the p r i c e  o f  gas, but i t  i s  s t i l l  

subs tan t ia l l y  f a i t h f u l  t o  i t s  model. 

( c )  Rights o f  the pa r t i es  

The law recognizes the r i g h t  o f  cont ract ing pa r t i es  t o  agree 

that a  t r i buna l  other than a  court i s  t o  decide t he i r  disputes. 

I t  provides a  s t ruc tu re  w i t h i n  which the disputes are t o  be 

decided, but i t  al lows the cont ract ing pa r t i es  t o  make 

substant ia l  va r ia t ions  i n  that  s t ruc tu re  and leaves some par ts  o f  

i t  t o  be f i l l e d  i n  by the pa r t i es  or by the a r b i t r a t o r .  The law 

does reserve t o  the cour ts ,  however, s i gn i f i can t  powers t o  po l i ce  

the a r b i t r a t i o n  process and t o  change i t s  outcome. 

I d )  What may be a rb i t ra ted?  

The agreement t o  a r b i t r a t e  def ines the disputes which can be 

re fe r red  t o  a r b i t r a t i o n .  I t  may cover a  dispute which has 



already ar isen. More comonly ,  i t  i s  included i n  a larger 

contract  and includes any d ispute which may l a t e r  a r i se  under the 

con t rac t .  

The pa r t i es  can agree t o  al low the a rb i t r a t o r  t o  decide 

questions o f  fac t  and questions o f  law. They can agree t o  al low 

the a r b i t r a t o r  t o  i n t e rp re t  the contract  i n  which an a r b i t r a t i o n  

clause appears, and even t o  r e c t i f y  that  contract  on grounds o f  

mistake. They can agree t o  al low the a r b i t r a t o r  t o  decide 

whether a cont ract  has been broken and whether i t  has been 

brought t o  an end. Whether they have agreed t o  do so depends 

upon the wording o f  the agreement t o  a r b i t r a t e .  An agreement t o  

re fe r  t o  a r b i t r a t i o n  a l l  disputes which may a r i se  under the 

agreement i s  probably broad enough t o  cover issues o f  these 

kinds . 

I t  i s  genera l ly  thought, however, that the pa r t i es  t o  an 

agreement t o  a r b i t r a t e  cannot agree t o  al low the a r b i t r a t o r  t o  

decide whether a contract  came i n t o  existence i n  the f i r s t  p lace. 

The f ee l i ng  i s  based upon the fact  that the a r b i t r a t o r  has no 

power t o  decide that there was a contract  i n  the f i r s t  p lace, 

because he der ives a l l  h i s  power from the con t rac t .  To al low him 

t o  decide about the i n i t i a l  existence o f  the contract  would al low 

him t o  decide that  he had no power t o  decide because there was no 

con t rac t .  

( e )  Appointment o f  a rb i t r a t o r  

The a r b i t r a t i o n  agreement may spec i fy  the number o f  

a r b i t r a t o r s .  I f  i t  does n o t ,  sect ion 1 of  the Schedule t o  the 

A rb i t r a t i on  Act provides that there must be a s ing le  a rb i t r a t o r  
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The agreement may name an arb i t ra to r  or establ ish a procedure for 

h i s  appointment. I n  some cases i n  which e i ther  the agreement 

does not provide any such procedure or does not provide for  an 

appointment under the speci f ic  circumstances which have arisen, 

section 5 o f  the Arb i t ra t ion  Act gives the Court o f  Queen's Bench 

power to  make an appointment. The arb i t ra to r  need not have any 

special qua l i f i ca t i ons ,  unless the a rb i t r a t i on  agreement says 

that he must, but he must be and must appear to  be impart ia l .  

( f )  Arb i t ra to r ' s  duty to  apply law 

An arb i t ra to r  must apply law, much as a court does. He 

cannot decide upon h i s  own view of  jus t i ce  and equity,  and i t  i s  

generally said that the par t ies cannot authorize him to do so 

(though th i s  i s  not beyond doubt1.3 

( g )  Procedure to be followed 

An arb i t ra to r  must fol low any procedure which the par t ies  to  

the a rb i t r a t i on  have agreed upon. Where the agreement does not 

provide a procedure he may adopt h i s  own procedure. Generally 

speaking, he should fol low an adversarial procedure which gives 

a l l  par t ies  an opportunity t o  present evidence and arguments and 

which fol lows the ru les o f  natural jus t i ce .  The par t ies may, 

however, agree t o  dispense wi th such a procedure: they may, for  

example, agree that an arb i t ra to r  can determine by h i s  own 

examination whether goods are of  a cer ta in descr ipt ion or that an 

arb i t ra to r  can determine a question by reviewing documents or 

correspondence. 

( h )  The a rb i t r a to r ' s  award 
- 

See Mus t i l l  50  and fol lowing. 



1 1  

The arb i t ra to r  must decide every question which i s  referred 

t o  him. There are a number of  things which he can do i n  re la t ion  

to  subjects referred to  him, unless the a rb i t ra t i on  agreement 

precludes him from doing so. He may declare what the r igh ts  of  

the par t ies are as against each other. He may require one par ty  

t o  pay money to  another. 

I t  i s  at best doubtful that an arb i t ra to r  has the power 

under the law to  compel one party to  do something other than to  

pay money to  the other.  The courts themselves do so only i n  

l imi ted si tuat ions i n  which pu t t ing  a par ty  i n  pr ison i s  seen as 

a reasonable way o f  compelling him to  do what i s  ordered. I n  the 

cases i n  which a court does order a party t o  do something i t  i s  

usually under the rubr ic  of an order for "spec i f i c  performance", 

which i s  a technical remedy usually associated wi th the superior 

courts and which i s  usually given i n  a case i n  which the turning 

over of  property i s  involved. A "mandatory in junct ion"  can also 

require a party to  do something, but such an order i s  uncommon. 

An arb i t ra to r  does not have the power to  c o m i t  a party t o  

prison for contempt of  the a rb i t ra to r ' s  order t o  do something. 

I f  he makes an award requir ing a par ty  to  do something, the most 

that can be done w i th  the order i s  t o  apply to  the Court of 

Queen's Bench for the leave of  the Court t o  enforce i t  as an 

order of  the Court. The Court has a d iscret ion to  refuse the 

leave, and i f  i t  does grant the leave, i t  s t i l l  has a d iscret ion 

to  refuse to  exercise the power to  comnit for contempt for a 

breach of the order. The Court i s  not l i k e l y  t o  t r y  to  enforce 

an order which i t  could not have made i t s e l f .  
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I t  i s  not so d i f f i c u l t  to  get an order from the Court 

forb idd ing a pa r t y  t o  do something (an i n j u n c t i o n ) .  An award 

which made an order i n  the nature o f  an i n j unc t i on  would a lso be 

dependent upon the Court to  grant leave t o  enforce the order and 

t o  comnit a par ty  t o  pr ison fo r  contempt fo r  re fusa l  t o  obey i t .  

No doubt, there are agreements t o  a r b i t r a t e  which provide 

f o r  a rb i t r a t o r s  making orders d i r e c t i n g  par t ies  t o  f i x  up 

whatever i s  complained o f ,  and no doubt a r b i t r a t o r s  make comnon 

sense orders t o  resolve disputes.  Nevertheless, the legal 

foundation fo r  such orders and t he i r  legal  e f fec t iveness,  i f  

challenged, appears, as we have sa id ,  t o  be a t  best doub t fu l .  

An a r b i t r a t o r  can award in te res t  and costs .  He cannot b ind 

persons who are not par t ies  t o  the a r b i t r a t i o n  agreement. 

( i )  Enforcement o f  an a r b i t r a t o r ' s  award 

The pa r t i es  t o  a p r i va te  consensual a r b i t r a t i o n  agreement 

are taken t o  have bound themselves by cont ract  t o  comply w i t h  the 

a r b i t r a t o r ' s  award, which i s  therefore enforceable against them 

by whatever means are ava i lab le .  Unl ike a cou r t ,  however, an 

a rb i t r a t o r  cannot make the machinery o f  the s ta te  ava i lab le  t o  

enforce the award, so that something more - -  court  in tervent ion 

- -  i s  needed before a complainant can gather i n  the f r u i t s  o f  the 

award i f  the respondent i s  r e c a l c i t r a n t .  

There are two procedures by which a pa r t y  can obta in  cour t .  

in tervent ion i n  Alberta.  The f i r s t  i s  t o  sue on the award i n  the 

Court o f  Queen's Bench: because one pa r t y  has a contractual  

r i g h t  t o  have the award honoured, the Court can g ive judgment 

requ i r ing  the other par ty  t o  honour i t .  The second i s  t o  b r i ng  
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an appl icat ion for leave of  the Court o f  Queen's Bench to  enforce 

the award as i f  the award i t s e l f  were a judgment or order of  the 

Court. When the leave i s  granted, the Court machinery becomes 

avai lable for the enforcement of an award. 

( j )  Intervent ion by the Court of  Queen's Bench 

( i )  Durinq the a rb i t ra t i on  

The f i r s t  form of  intervent ion i s  supportive o f  an 

a rb i t ra t i on .  The existence of  an a rb i t ra t i on  agreement, or even 

the commencement of  an a rb i t ra t i on ,  does not of  i t s e l f  stop a 

par ty  from br inging an action i n  court t o  adjudicate on a dispute 

of the kind which i s  to  be arb i t rated.  The court i n  which such 

an action i s  brought can, however, intervene and grant a "s tay"  

o f  the action, that i s ,  i t  can order that no further proceedings 

be taken i n  the court act ion. The granting of  a stay e f fec t ive ly  

stops the court act ion and permits the a rb i t ra t i on  to  proceed 

unhindered. The refusal of a stay allows the court act ion to  

proceed. Although the statute does not say so, there i s  jud ic ia l  

author i ty  which says that i f  a stay i s  refused, the court act ion 

takes precedence and the a rb i t ra t i on  cannot p r ~ c e e d . ~  

Under the present law, the court must, i n  most 

circumstances, grant a stay i f  the a rb i t ra t i on  agreement says 

that the completion of  the a rb i t ra t i on  i s  a condit ion precedent 

t o  the br inging of  an action i n  cour t .  I f  the a rb i t ra t i on  

agreement t r i e s  to  exclude the j u r i sd i c t i on  of  the courts by any 

other form of  words, however, a court has a d iscret ion to  grant 

or refuse the stay. 

Doleman&Sonsv. Ossett Corporation [I9121 3 K B  257, 269 
(Court of Appeal); Must i l l  461-62. 



The next form of court intervent ion may resu l t  i n  an 

arb i t ra t ion  being stopped. Section 2 of the Arb i t ra t ion  Act 

reads i n  part as fol lows: " A  submission, unless a contrary 

intent ion i s  expressed i n  i t ,  . . . i s  irrevocable except by 

leave of the Court. . . " .  As a matter of language, t h i s  

provision does two things. F i r s t ,  i t  says that a party cannot 

un i l a te ra l l y  revoke an agreement t o  submit to  a rb i t ra t i on .  

Second, i t  says, i n  a back-handed way, that the Court of Queen's 

Bench can allow a party revoke such an agreement. One Alberta 

cases suggests that granting a party leave t o  revoke a submission 

involves much the same considerations as refusing to stay a court 

action involving the subject-matter of the a rb i t ra t i on ,  which 

makes sense i f  each w i l l  have much the same resu l t ,  i . e . ,  

stopping the a rb i t ra t i on  and allowing the court act ion to  

proceed. 

There i s ,  however, English authori ty which in terprets 

revocation of a submission to a rb i t ra t i on  t o  mean something else, 

that i s ,  revocation of the author i ty  of an a r b i t r a t ~ r . ~  The BC 

Report accepted t h i s  authori ty and the BC Act has a provision 

which talks about revoking the author i ty  of an a rb i t ra to r .  

Apparently the reason for t h i s  i s  that the Arb i t ra t ion  Act 

provision i s  h i s t o r i c a l l y  based upon the power which a party to- 

an arb i t ra t ion  agreement had at common law t o  revoke the 

authori ty of an arb i t ra to r  appointed by him. 

5 Mobil Oil Canada Ltd. v. Pan West Engineering & Construction 
Ltd. [ I 9 7 3 1  1 W W R  412 (A l ta .  S . C . ) .  

6 Re Smith & Service and Nelson and Sons (1890) 25 QBD 545 
( C A I .  



Since revoking a submission, that  i s ,  an agreement t o  

a r b i t r a t e ,  seems t o  us t o  be one th ing,  whi le  revoking the 

au thor i t y  o f  a p a r t i c u l a r  a r b i t r a t o r  seems t o  us t o  be a 

d i f f e r e n t  th ing,  we f i n d  the law which we have described i n  the 

two immediately preceding paragraphs t o  be qu i t e  confusing. To 

c lear  up the confusion, however, would take a good deal o f  legal  

research and a good deal o f  legal expos i t ion i n  t h i s  paper, and 

we do not th ink  that  e i the r  i s  j u s t i f i e d .  We th ink  that  i t  i s  

poss ib le  t o  consider what the law about court  i n te rven t ion  i n  

a rb i t r a t i ons  should be i n  the fu tu re  wi thout reso lv ing t h i s  

arcane mystery o f  the past ,  and we do so i n  Chapter 7 .  

The next form o f  court  i n te rven t ion  does not usua l l y  stop 

the a r b i t r a t i o n .  Under sect ion 1 1 ( 1 )  o f  the A r b i t r a t i o n  Act, the 

Court o f  Queen's Bench can a lso remove an a r b i t r a t o r  who has 

"misconducted h imse l f " .  These words obviously include corrupt ion 

and unfairness, which most people would consider t o  be 

"misconduct". I t  a lso seems c lear  that the Court can remove an 

a r b i t r a t o r  on grounds o f  b ias or  reasonable apprehension o f  b ias ,  

whether under t h i s  p rov is ion  or n o t .  The words "misconducted 

h imse l f " ,  have, however, been in te rp re ted  much more broadly,  as 

"going beyond any sense o f  moral c u l p a b i l i t y  and inc lud ing  an 

e r ro r  o f  law on the face o f  the award. That which would be mere 

regre t tab le  e r r o r ,  i f  done by a judge, earns f o r  the a r b i t r a t o r  

the opprobrium o f  'misconduct' w i t h  whatever double standard that 

may i n ~ o l v e . " ~  "Misconduct" includes making a technical  but 

serious e r ro r  i n  conducting the proceedings - -  hearing evidence 

i n  the absence o f  the other s ide,  fo r  example. I t  a lso includes 

M i j o n H o l d i n g s L t d . a n d M e s z a H o l d i n g s L t d ,  v . C i t y o f  
Edmonton (1980) 12 A l ta .  L . R .  (2d)  88, 94, per Laycraf t  
J .A . ,  speaking fo r  the Court o f  Appeal. 
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f i x i n g  excessive costs for  the a r b i t r a t o r .  I t  may be broadly 

said t o  include any f a i l u r e  t o  conduct proceedings i n  the way 

required by law.8 

Section 14 o f  the A rb i t r a t i on  Act provides fo r  another form 

o f  court  in te rven t ion .  Under sect ion 14, the a r b i t r a t o r  may 

" s ta te  i n  the form o f  a special case any question o f  law a r i s i ng  

i n  the course o f  the reference".  This al lows the Court o f  

Queen's Bench t o  g ive  a consul ta t ive judgment saying what the law 

i s .  The a rb i t r a to r  may himself decide t o  s ta te  a case or he may 

s ta te  a case on the appl icat ion o f  a par ty .  However, a par ty  t o  

the a r b i t r a t i o n  may apply to  the Court t o  d i r e c t  the a rb i t r a to r  

t o  s ta te  a case, i n  which case i t  i s  compulsory that he do so. 

The Court 's answer t o  the question ra ised by the s ta ted case i s  

not i t s e l f  b inding, but i t  i s  not l i k e l y  that an a r b i t r a t o r  would 

disregard i t .  Section 7 ( b )  o f  the Act al lows the a rb i t r a to r  t o  

s ta te  h i s  award i n  the form o f  a special case, so that the resu l t  

w i l l  go one way or other according to  the Court 's decis ion on the 

question o f  law ra ised by the award. 

There i s  one addi t ional  way i n  which the Court could 

intervene. That would be by making a dec larat ion that an 

a rb i t r a to r  has no j u r i s d i c t i o n  or power t o  act i n  the way 

proposed, e i t he r  w i t h  or without an in junc t ion  order ing the 

a rb i t r a to r  not to  proceed i n  that way.g 

( i i )  After the conclusion o f  the a r b i t r a t i o n  

Generally speaking, an a r b i t r a t o r ' s  award i s  f i n a l  and the 

Musti 1 1  494-95 

Mus t i l l  514. 



cour ts  should not i n t e r f e r e  w i t h  i t .  There are, however, 

exceptional cases i n  which the Court o f  Queen's Bench can set 

aside an award under sect ion 1 1  o f  the A r b i t r a t i o n  Act or send 

the award back t o  the a r b i t r a t o r  fo r  fur ther  considerat ion under 

sect ion 10. l o  

The more important o f  the exceptional cases i n  which the 

Court may set aside an award or send i t  back t o  the a rb i t r a t o r  

for  reconsiderat ion are as fo l lows:  

1 .  where the a r b i t r a t o r  has not conducted the proceedings 

according t o  the a r b i t r a t i o n  agreement, has acted i n  a 

way which i s  cont rary  t o  pub l i c  p o l i c y ,  has dea l t  w i t h  

an issue which i s  outside h i s  j u r i s d i c t i o n ,  has not 

dea l t  w i t h  an issue which was re fe r red  t o  him, or  has 

given an award which i s  not c l e a r .  

2. where the a r b i t r a t o r  i s  cor rupt  or  biased. 

3 .  where the a r b i t r a t o r  has not complied w i t h  the ru les o f  

natura l  j u s t i c e .  

4 .  where the award has been " improper ly procured". Apart 

from cases i n  which the a r b i t r a t o r  has been corrupted, 

which w i l l  f a l l  under "misconduct" as we l l  as improper 

procurement, there may be a case i n  which a par ty  has 

l o  There can be an argument whether the Court, i n  add i t i on  t o  
i t s  powers under these sect ions,  has inherent powers under 
the common law to  set aside awards. However, Laycraf t  J .A. ,  
speaking fo r  the Court o f  Appeal, said i n  Mi jon  Holdings 
L td .  and Mesza Holdings L t d .  v .  C i t y  of Edmonton (19801 12 
A l t a  L . R .  ( 2d )  88, 93, that the power i s  e n t i r e l y  s ta tu to ry .  
Since h i s  d e f i n i t i o n  o f  "misconduct" was broad enough t o -  
cover any form o f  e r ro r  for  which the Court i s  l i k e l y  t o  
want t o  set aside an award, the quest ion whether the Court 
has an add i t i ona l  source o f  power i s  too academic fo r  t h i s  
paper. 



deceived the arb i t ra to r  or concealed evidence. 

5 .  where the arb i t ra to r  has made a mistake and asked to  

have the award remitted to him for reconsideration, or 

where fresh evidence of some weight has been discovered 

and the evidence could not by due di l igence have been 

obtained for the a rb i t ra t i on  proceedings. Both o f  

these are generally perceived grounds only for 

remission back to the a rb i t ra to r ,  not for set t ing aside 

the award. 

6 .  where there i s  error on the face of the award. Though 

the error i s  sometimes said to include error of fac t ,  

the usual examples involve an error of law which i s  

material to  the decision. There i s  an exception to 

th i s  exception, namely, that i f  the speci f ic  question 

o f  law was referred to  the a rb i t ra to r ,  the Court w i l l  

not ,  i n  most circumstances, set aside the award because 

the arb i t ra to r  has given a wrong answer to the 

quest ion . ' l  Admitting evidence which should not be 

admitted, or making a f inding o f  fact without evidence, 

or in terpret ing a contract or s tatute on wrong 

pr inc ip les ,  can be an error of law. 

I t  should be noted that one d i f f i c u l t y  i n  the way 

o f  a party who wants to  take advantage o f  Court's power 

to  set aside an award for error - -  the fact that the 

error must appear i n  the award i t s e l f  - -  can be got 

Some recent decisions have made i t  d i f f i c u l t  t o  expound th i s  
part of  the law i n  a way which i s  both precise and 
i n t e l l i g i b l e  and have cast some doubt upon some aspects of 
these proposit ions. We think, however, that the statements 
which we have made are appropriate for t h i s  paper. 
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around by an appl icat ion to the Court t o  require the 

arb i t ra to r  to  state a  question o f  law i n  the f i n a l  

award. 

These cases are not exhaustive. The "misconduct" for which 

a  Court can intervene i s  a  malleable and f l e x i b l e  concept, and 

courts have been known to intervene because par t i cu la r  facts 

suggest strongly that an award i s  unreasonable or that grave 

i n jus t i ce  i s  taking place. However, we think that th is  account 

w i l l  acquaint the reader wi th the most important bases for 

se t t ing  aside or remi t t ing awards. . 

There are i n  theory two other ways i n  which a  party might 

t r y  to  escape from an a rb i t ra to r ' s  award. One i s  to  sue for a  

declaration o f  the Court that the award i s  a  n u l l i t y ,  probably on 

grounds of lack of ju r isd ic t ion .  This i s  ra re l y ,  i f  ever, done 

af ter  the award, as par t i c ipa t ion  by the par ty  i n  the arb i t ra t ion  

proceedings i s  l i k e l y  t o  be grounds for refusing a  declaration 

that the proceedings are a  n u l l i t y ,  and i t  would be a  bold party 

who would allow the proceedings to proceed i n  h i s  absence w i th  

the in tent ion o f  attacking them la ter .12  The second would be to  

ask the Court not to  give leave to  enforce the award (or to  

oppose any other proceedings i n  which the other party might seek 

t o  enforce the award). This would rare ly  be a  safe course of 

act ion. 

( k )  Effect o f  award 

l 2  This i s  not unheard o f .  I t  i s  substant ia l ly  what happened i n  
Gauthier v .  The King (1918) 56 SCR 176, where the federal 
Crown successfully resisted an action on an a rb i t ra t i on  
award on the grounds that i t  had revoked the author i ty  o f  
the arb i t ra to rs  before the hearing was conducted. 
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Unless an award i s  set aside or declared to  be a n u l l i t y ,  i t  

i s  f i n a l  and binding. The part ies'  o r i g ina l  r i gh ts  and 

obl igat ions are, to  the extent that they were the subject o f  the 

a rb i t ra t i on ,  at an end. Instead they have the r i gh ts  and 

obl igat ions which the award gives and imposes. Neither par ty  

can, as against the other,  dispute the facts which the arb i t ra to r  

has found. Persons who were not par t ies to  the a rb i t ra t i on  are 

not affected. 

( 6 )  Gas purchase p r i ce  a rb i t ra t i on  

Section 17 of the Arb i t ra t ion  Act i s  a special provision 

inserted i n  the Arb i t ra t ion  Act to  deal wi th the determination or 

redetermination by a rb i t ra t i on  o f  the p r i ce  o f  gas sold under gas 

purchase pr ice  contracts. I t  makes two substantive provisons: 

( a )  i t  prescribes a number of  factors which an arb i t ra to r  must 

take i n t o  consideration; and ( b )  i t  requires that a single 

arb i t ra to r  or h a l f  o f  two or more arb i t ra to rs  be o rd ina r i l y  

resident i n  Alberta. The par t ies to  a gas purchase contract may 

contract out of  the provision. 

E .  Our Approach 

( 1 ) Scope of  project 

Our p ro jec t ,  as we have said e a r l i e r ,  i s  not concerned wi th 

internat ional comerc ia l  a rb i t ra t ions ,  labour a rb i t ra t ions ,  or 

arb i t rat ions conducted under other statutes which provide codes 

for a rb i t ra t ions  conducted under them. I t  i s  concerned wi th 

domestic - -  that i s ,  in t ra-Alber ta - -  arb i t rat ions of a l l  kinds 

which are not governed by other statutes. I t  i s  concerned also 
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w i t h  a rb i t ra t ions  which have an in te r -p rov inc ia l  or in ternat ional  

aspect (but are not in ternat ional  commercial a rb i t ra t ions  t o  

which the I C A A  appl ies)  and i n  which the applicable law i s  the 

law o f  Alberta. 

( 2 )  Conduct o f  project 

Austral ian law reform commissions have invest igated and 

reported upon the subject o f  a rb i t r a t i on .  So has the Law Reform 

Commission o f  B r i t i s h  Columbia. The Alberta Arb i t ra t ion  and 

Mediation Society and the Arb i t ra tors '  I n s t i t u t e  o f  Canada have 

done much work i n  the area. Reliable textbooks have been wr i t t en  

about the subject .  

We are s a t i s f i e d  that a l l  these e f f o r t s  have i den t i f i ed  the 

p r inc ip les  underlying a rb i t r a t i on ,  the problems which should be 

addressed, and the range of solut ions which i s  avai lab le.  We are 

s a t i s f i e d  that they have turned up a l l  the relevant law ( w i t h  the 

possible exception o f  Alberta j ud i c i a l  decisions, which we have 

examined for ourse lves) .  

We therefore do not propose to  launch a  massive research 

p ro jec t  t o  plough the same ground. Instead we propose t o  r e l y  t o  

a  great extent upon what has been done, and i n  par t i cu la r  upon 

the BC Report, which embodies a  recent and thorough examination 

o f  the law i n  a  province the legal system o f  which i s  s imi lar  t o  

that of  Alberta. 

( 3 )  Approach to  proposals 

Our f i r s t  proposi t ion i s  that the law r e l a t i n g  t o  

a rb i t r a t i ons  should be designed to  s a t i s f y  the in terests  of  those 
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who en te r  i n t o  a r b i t r a t i o n  agreements, o r  who would do  so under a  

p r o p e r l y  des igned system, cons idered  as a  c l a s s .  The d i f f i c u l t y  

i s  i n  de te rm in i ng  what i s  i n  t he  i n t e r e s t s  o f  t h a t  c l a s s .  

O f  course,  t he  a r b i t r a t i o n  system cannot  a t  one and t he  same 

t ime s a t i s f y  t he  i n t e r e s t  o f  a  c l a iman t  i n  e s t a b l i s h i n g  h i s  c l a i m  

and t he  i n t e r e s t  o f  t he  respondent i n  r e b u t t i n g  i t .  That i s ,  i t  

cannot p rov i de  eve ry  p a r t y  w i t h  a  v i c t o r y  over  eve ry  o t h e r  p a r t y .  

But t h e r e  a r e  c e r t a i n  i n t e r e s t s  which t h e  p a r t i e s  t o  

a r b i t r a t i o n s ,  cons idered  as a c l a s s ,  do  have, though n o t  a l l  o f  

these i n t e r e s t s  a r e  p resen t  i n  d i f f e r e n t  a r b i t r a t i o n s  i n  the  same 

degrees,  o r  a t  a l l .  These i n c l u d e  i n t e r e s t s  i n  cheapness, 

e x p e d i t i o n ,  the  a b i l i t y  t o  des ign  a  procedure s u i t a b l e  t o  t he  

p a r t i e s ,  j u s t i c e ,  e x p e r t i s e  o f  t he  a d j u d i c a t o r ,  i n f o r m a l i t y ,  

p r i v a c y ,  and a  non -adve rsa r i a l  procedure which w i l l  enable t he  

p a r t i e s  t o  an a r b i t r a t i o n  t o  have t h e i r  d i s p u t e  r e s o l v e d  b y  a  

procedure which w i l l  enab le  them t o  have con t i nued  bus iness  

r e l a t i o n s .  

The law cannot  i t s e l f  ensure t h a t  a l l  these i n t e r e s t s  a r e  

s a t i s f i e d .  I t  ough t ,  however, t o  s a t i s f y  them t o  t he  e x t e n t  t h a t  

i t  can,  and i t  ought t o  leave as much freedom as p o s s i b l e  t o  t he  

p a r t i e s  t o  an a r b i t r a t i o n  agreement t o  dev i se  a  system which w i l l  

s a t i s f y  t h e i r  p a r t i c u l a r  i n t e r e s t s .  

Our second p r o p o s i t i o n  i s  t h a t  the  law shou ld  n o t  t r y  t o  

d r i v e  l i t i g a n t s  e i t h e r  towards the l i t i g a t i o n  system o r  towards 

the  a r b i t r a t i o n  system. There shou ld  be a  f r e e  c h o i c e .  But t h e  

law shou ld  e i t h e r  p r o v i d e  a r b i t r a t i o n  machinery wh ich  i s  

e f f i c i e n t  o r  a l l o w  t h e  p a r t i e s  t o  do  so .  E f f i c i e n c y  i s  measured 

he re  i n  terms o f  the  s a t i s f a c t i o n  o f  t he  i n t e r e s t s  o f  t h e  p a r t i e s  



to  a rb i t ra t ions .  

Public in terests are nevertheless involved. One i s  the 

publ ic in terest  i n  a legal system which deals j u s t l y  and 

e f f i c i e n t l y  wi th the members of Alberta society. A second i s  the 

publ ic interest i n  keeping down publ ic costs, which the 

a rb i t ra t i on  system helps to  sa t is fy  because a much greater part  

o f  the cost of  a rb i t ra t ions  i s  born by the par t ies than i s  the 

case i n  the j ud i c ia l  system. However, while the publ ic  interest 

i n  keeping publ ic  costs down i s  an argument for making an 

e f f i c i e n t  a l te rna t ive  avai lable, we do not think that i t  

j u s t i f i e s  compelling l i t i g a n t s  to  a rb i t ra te  i f  they want to 

l i t i g a t e .  

The various interests of  par t ies to  a rb i t ra t ions  may, of 

course, come i n t o  c o n f l i c t .  I n  pa r t i cu la r ,  the i r  interest i n  

cheapness and expedit ion may come i n t o  con f l i c t  wi th thei r  

in terest  i n  ge t t ing  just ice.  These interests must be balanced 

against each other when the time comes to  consider what rules, i f  

any, the new statute should lay down for the appointment and 

removal of a rb i t ra to rs  and the conduct of a rb i t ra t i on  

proceedings. The greatest d i f f i c u l t i e s  i n  balancing these 

interests come, however, when the supervisory ro le  of  the courts 

i s  considered. These d i f f i c u l t i e s  w i l l  be discussed later  i n  

t h i s  paper. 

I n  the meantime, i t  should be noted that there are two 

con f l i c t i ng  philosophical arguments which enter i n t o  much of the 

discussion. One i s  that the law should not intervene i n  

a rb i t ra t ions ,  or at least should not intervene very much, because 

the par't ies have agreed upon thei r  t r ibunal ,  and one par ty  should 



not be allowed t o  escape i n t o  the very j u d i c i a l  system which, fo r  

one reason or another, the par t ies  have agreed t o  avoid. 

This argument i s  somewhat weakened by the fac t  that 

a r b i t r a t i o n  clauses are o f ten  contained i n  standard form 

contracts under which one par ty  must accept terms d ic ta ted  by the 

other ,  and the fur ther  fact  that many other a r b i t r a t i o n  clauses 

are inserted i n  contracts w i t h  no rea l  weighing o f  a l te rna t i ves :  

a par ty  who has signed a contract  put before him on a " take i t  or 

leave i t  basis" or a par ty  who has signed a contract  w i t h  an 

a r b i t r a t i o n  clause without understanding i t  merely because he was 

t o l d  that i t  was a good th ing t o  do, has not r e a l l y  applied h i s  

mind t o  the respect ive meri ts o f  l i t i g a t i o n  and a r b i t r a t i o n  and 

i t  may be that although he has par t i c ipa ted  i n  making h i s  bed he 

should not be compelled t o  l i e  i n  i t .  

The opposing phi losophical  argument i s  based upon the 

propos i t ion that the courts are there t o  see that  j us t i ce  i s  done 

and should be w i l l i n g  t o  intervene i n  a rb i t r a t i ons  t o  ensure that 

i t  i s .  

F .  I s  Our Approach Adequate? 

ISSUE 1 . 1  

Should a bolder and more rad i ca l  approach be 
taken t o  a new a r b i t r a t i o n  s ta tu te  than the 
one proposed i n  Chapter I ?  I f  so, what 
should i t  be? 

The approach which we have ou t l i ned  i s  caut ious. Being 

based upon what has gone before,  i t  i s  not l i k e l y  t o  (though i t  

could) r esu l t  i n  proposals for rad ica l  change i n  the a r b i t r a t i o n  

system. I t s  tendency i s  rather t o  accept the ex i s t i ng  system as 
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a funct ioning one and t o  look t o  see what improvements might make 

i t  funct ion b e t t e r .  

I s  t h i s  too narrow and bl inkered an approach t o  the subject? 

Does the ex i s t i ng  A rb i t r a t i on  Act encourage (though i t  does not 

compel) the adoption o f  a complex and l e g a l i s t i c  form of  

a r b i t r a t i o n  conceived i n  the image o f  a complex and l e g a l i s t i c  

j u d i c i a l  system from which people want t o  f l ee?  Should the 

process be freed from i t s  shackles t o  the j u d i c i a l  system so that 

a rb i t r a t o r s  would tu rn  away from law and legalisms and towards 

the adjustment o f  i n te res ts  on the basis o f  p o l i c y  and non-legal 

considerations? 

A rep ly  t o  such suggestions could be that a new sta tu te  

based upon the answers t o  the issues ra ised i n  t h i s  paper would 

be l i k e l y  t o  leave the pa r t i es  f ree t o  design whatever k ind  o f  

a r b i t r a t i o n  they want, w i t h i n  l i m i t s  which would not prevent the 

adoption o f  any model which i s  l i k e l y  t o  be wanted: par t ies  who 

want rad ica l  change can provide i t  f o r  themselves. A re jo inder 

t o  that  rep ly  could be that  freedom t o  devise another model i s  

r e a l l y  no freedom a t  a l l ,  bearing i n  mind the cost i n  time and 

money of dev is ing a d i f f e r e n t  model f o r  every d i f f e r e n t  set o f  

circumstances, and bearing i n  mind that  pa r t i es  do not usual ly  

turn  t he i r  minds t o  the subject .  

The reader might tu rn  h i s  or her mind t o  t h i s  issue before 

proceeding t o  look a t  the k ind  o f  l e g i s l a t i v e  s t ruc tu re  which 

would be l i k e l y  t o  f low from the issues ra ised through the res t  

o f  t h i s  paper. We do not ourselves have any suggestions t o  make 

along these l i n e s .  
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G .  Plan of  Paper 

We w i l l  i n  Chapter 2 ra ise another threshold question, 

namely, whether, i n  order t o  avoid a p ro l i f e ra t i on  o f  d i f fe ren t  

a rb i t ra t i on  statutes, i t  would be wise to  adopt the essence of 

ei ther the U N C I T R A L  Model Law or the recent BC Act i n  a new 

arb i t ra t ion  statute,  a question the answer to  which could be 

deferred u n t i l  the reader has considered the speci f ic  issues 

which we ra ise i n  the balance of  the paper. 

The speci f ic  issues are included i n  a number o f  c lusters,  

which we w i l l  deal wi th i n  d i f fe ren t  chapters. These clusters 

are: issues about the scope of  an a rb i t ra t i on  statute (Chapter 

3 ) ;  issues about the arb i t ra to r  (Chapter 4); issues about the 

conduct of the a rb i t ra t i on  (Chapter 5 ) ;  issues about the 

arb i t ra to r ' s  award (Chapter 6 ) ;  and issues about the nature and 

extent of j ud i c ia l  supervision (Chapter 71, which are the most 

controversial .  

I n  Chapters 3 t o  7 we w i l l  set out ind iv idua l ly  each issue, 

the arguments relevant t o  i t ,  the answers given to  i t  by the 

present law and by U N C I T R A L  Model Law, the Law Reform Comnission 

o f  B r i t i s h  Columbia and the A I C  d r a f t .  

We include as appendices some materials which we think w i l l  

be useful to  the reader and to  which we refer  throughout the 

paper. These material include: 

1 .  The Arb i t ra t ion  Act (Alber ta)  as amended to  1986. 

2 .  The Internat ional Comnercial Arb i t ra t ion  Act (A lbe r ta ) ,  t o  

which the Model Law i s  Schedule 2 (Appendix B). 
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3 .  The recomnendations made i n  the BC Report (Appendix C ) .  

4 .  The A I C  d ra f t  (Appendix D l .  



CHAPTER 2 

HARMONIZATION OF LAW 

ISSUE 2.1 

Should a new a r b i t r a t i o n  s t a t u t e  be modelled 
upon e i t h e r  the UNCITRAL Model Law or  the BC 
Act i n  order t o  maintain un i fo rm i ty  or  
harmony o f  laws? What degree o f  importance, 
i f  any, should be given t o  the maintenance of  
un i fo rm i ty  or  harmony? 

We ra ise  Issue 2 . 1  now although at  t h i s  stage i t  i s  probably 

too abstract t o  answer, and the reader may we l l  want t o  consider 

the spec i f i c  issues before answering i t .  We ra i se  i t  here so 

that the reader can bear i t  i n  mind when considering those 

issues. Perhaps the question t o  bear i n  mind i s  t h i s :  i s  e i the r  

( a )  the U N C I T R A L  model or ( b l  the BC Act model so close t o  being 

a sa t i s fac to ry  model fo r  a new Alberta s ta tu te  that  i t  should, i n  

the in te res ts  o f  harmony and e f f i c i ency ,  be accepted and adopted 

without undue t inker ing?  

U n t i l  recen t l y ,  there was on ly  one body o f  a r b i t r a t i o n  law 

which applied i n  Alberta,  and that body o f  a r b i t r a t i o n  law was 

very s im i la r  t o  that  which appl ied i n  most o f  the corrrnon law 

provinces. That s i t u a t i o n  o f  legal harmony ex is ted because the 

legal systems o f  the common law provinces s tar ted w i th  the corrmon 

law o f  England, inc lud ing the English common law about 

a rb i t r a t i ons ,  and because most o f  the provinces enacted statutes 

based upon the Engl ish A rb i t r a t i on  Act o f  1889. 

That legal harmony has been disrupted. Three d i f f e r e n t  sets 

o f  laws govern a rb i t r a t i ons  which take place i n  Alberta:  the 

A rb i t r a t i on  Act appl ies t o  domestic and i n t e r -p rov i nc i a l  



arb i t ra t ions ;  the I C A A  applies to  internat ional comnercial 

a rb i t ra t ions  which take place i n  Alberta; and the federal 

Comnercial Arb i t rat ion Act applies to  a rb i t ra t ions  which take 

place i n  Alberta to  which a federal government department or a 

federal crown corporation i s  a party or which involve marine or 

admiralty matters. 

Much the same s i tua t ion  obtains i n  most o f  the other c o m n  

law provinces. However, the BC Act, which governs domestic and 

in ter-prov inc ia l  a rb i t ra t ions  i n  B r i t i s h  Columbia, i s  now 

d i f f e ren t  i n  s ign i f i can t  respects from the other prov inc ia l  

statutes, including Alberta's Arb i t rat ion Act, so that uniformity 

or harmony of  laws from province to  province has been somewhat 

in ter fered wi th.  

There i s  a good deal to  be said for keeping the law of the 

provinces as much i n  harmony wi th each other as the nature of  

Canada and i t s  federal const i tu t ion permit. This i s  the reason 

for the existence of the Uniform Law Conference of Canada, which 

i s  a federal-provincial  i n s t i t u t i o n  which proposes uniform 

statutes for adoption by the provinces. S imi la r i t y  of  provincial  

laws avoids much waste and inef f ic iency for business people and 

others whose a f f a i r s  transcend provincial  boundaries or who move 

from one province to  another; i t  helps to  develop a c o m n  

jurisprudence for the benef i t  o f  a l l ;  and i t  helps to  maintain 

the notion o f  Canada as one country. Basical ly,  i t  can be said 

that the c i t i z e n  i s  e n t i t l e d  to  be upset wi th a lawgiver or group 

of lawgivers who turn the country i n to  a Balkanized group of  

provinces whose laws are a patchwork jungle not j u s t i f i e d  by 

actual di f ferences i n  conditions from province to  province. 
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There are o f  course, other values. The existence of  the 

comnon law and c i v i l  law systems i s  an important value. The fact 

that a law i s  adopted or neglected by everyone does not make i t  a  

good law. Local conditions vary. Local ideologies vary. 

At the present time, i f  in ter-prov inc ia l  harmony of  

a rb i t ra t ion  laws i s  t o  be maintained, i t  i s  d i f f i c u l t  t o  see how 

th is  can best be done. Doing nothing would leave Alberta i n  

substantial harmony wi th most o f  the provinces ly ing  to  the east, 

though some of them are considering revisions o f  thei r  

a rb i t ra t ion  laws i n  d i rect ions which cannot be forecast. 

Adopting the BC Act would br ing Alberta i n t o  substantial harmony 

wi th B r i t i s h  Columbia, but would make Alberta law less harmonious 

wi th that o f  the provinces t o  the east. I f  in ter-prov inc ia l  

harmony were t o  be taken as a  goal, i t  would probably suggest 

that an attempt be made to  persuade a l l  the provinces to  adopt 

substant ial ly s imi lar  leg is lat ion,  but such an attempt would be 

uncertain o f  success and slow i n  coming to  f r u i t i o n .  

There i s  also much to  be said - -  and possibly more - -  for 

maintaining internal harmony, that i s ,  for having the laws which 

apply to  d i f fe ren t  arb i t rat ions wi th in Alberta as simi lar t o  each 

other as possible. I n  theory at least,  an Alberta a rb i t ra to r ,  or 

an Alberta lawyer who appears before arb i t ra to rs ,  might, under 

the present law which applies i n  Alberta, be required to  master 

and work under three d i f fe ren t  systems o f  a rb i t ra t i on  l a w .  

I t  should be noted that two of  the three systems o f  

a rb i t ra t ion  law which apply i n  Alberta are very simi lar t o  each 

other. That i s  because the I C A A  and the federal Comnercial 

Arb i t rat ion Act both substant ial ly adopt the U N C I T R A L  Model Law. 
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That is a consideration which might lead to the conclusion that a 

new arbitration statute governing Alberta domestic and 

inter-provincial arbitrations should also adopt the UNCITRAL 

model. There would then be internal harmony in the arbitration 

laws, federal and provincial, which apply to arbitrations in 

Alberta. 

I t  should also be noted that the AIC draft is strongly 

influenced by the UNCITRAL Model Law, and that if i t  were used as 

a model, there would be a significant degree of harmony between 

the three sets of laws applicable to arbitrations in Alberta. 

Two arguments can be made against a conscious decision to 

use an UNCITRAL model instead of a special design which might be 

thought to be better. The first is that the importance of 

internal harmony is overblown: there are not in fact many 

international or federal arbitrations in Alberta, so that any 

inconvenience resulting from the application of different systems 

is insignificant. The second is that the UNCITRAL Model Law was 

devised for international commercial arbitrations, which are very 

different from domestic Alberta arbitrations in that i t  is almost 

inevitable that substantial amounts of money will be at stake and 

in that i t  is much more important to international business 

people than to local people that the local courts be kept out of 

the process as far as possible. 

By way of final rejoinder, i t  may be argued that Alberta 

should try to avoid the tendency, which is implicit in human 

nature, to want to produce its own detailed version of the 

perfect law when there are models which competent people have 

devised, and that the idiosyncratic perfect should not be allowed 
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to drive out the harmonious good. 

We have raised these various arguments for what they are 

worth. We express no opinion about what view the reader should 

take of them. 



CHAPTER 3  

APPLICATION OF ARBITRATION ACT 

ISSUE 3.1 

( 1 )  Should a  new a rb i t ra t i on  s ta tu te  

( a )  apply t o  a l l  agreements t o  submit 
present o r  fu tu re  differences t o  
a rb i t ra t i on?  

( b )  whether o r  not i n  wr i t ing? 

( c )  excepting only a rb i t ra t ions  governed by 
special leg is lat ion? 

( 2 )  I f  the new a rb i t ra t i on  statute i s  not t o  
apply t o  o ra l  agreements, should i t  make o ra l  
agreements t o  a rb i t ra te  void, or should i t  
leave them t o  the comnon law, or should 
something e lse  be done about them? 

COMMENT : 

The Arb i t ra t ion  Act now applies only to  a  wr i t t en  submission 

to a rb i t ra t i on .  I n  the absence o f  a  statute, par t ies  who agree 

to  a rb i t ra te  w i l l  be governed by the o ld  comon law. 

The BC Report, the BC Act, and the A I C  d r a f t  include a l l  

a rb i t ra t i on  agreements, whether wr i t ten  or o r a l .  The I C A A  

applies to " in ternat ional  comerc ia l  a r b i t r a t i o n " ,  which sounds 

exhaustive o f  a1 1 internat ional comerc ia l  a rb i t ra t ions ,  but 

provides that " the  a rb i t ra t i on  agreement shal l  be i n  w r i t i n g " ,  

which may mean that an ora l  internat ional comnercial a rb i t ra t i on  

agreement i s  i nva l i d  or merely that i t  i s  not subject to  the 

I C A A  . 

Agreements t o  a rb i t ra te  are usual ly i n  w r i t i n g .  An ora l  

agreement i s  l i k e l y  t o  lead to  problems of  proof o f  the 

agreement, t o  confusion about what i s  t o  be referred t o  



34 

a rb i t ra t ion ,  and to  general confusion. These considerations 

suggest that a new a rb i t ra t i on  statute should cover wr i t ten  

agreements only .  The exclusion o f  ora l  agreements from the 

Arb i t ra t ion  Act and i t s  counterparts i s  not known to  have caused 

any d i f f i c u l t i e s  for anyone, probably because there are few or 

none of them. 

On the other hand, the law recognizes the v a l i d i t y  o f  an 

ora l  agreement t o  a rb i t ra te ,  and i t  may safely be said that the 

par t ies t o  such an agreement would not want t o  be under the o l d  

comnon law, which would be antiquated and d i f f i c u l t  t o  f i nd .  

This suggests that an a rb i t ra t i on  statute should cover an ora l  

agreement, i f  one i s  made, as the better choice among e v i l s .  

I f  the choice i s  t o  have the a rb i t ra t i on  statute apply only 

t o  wr i t ten  agreements to  a rb i t ra te ,  i t  should be possible to  

determine what the legal s i tua t ion  o f  an ora l  agreement i s  t o  be 

(though the r a r i t y  or non-existence of o ra l  agreements to  

a rb i t ra te  may make the issue i n s i g n i f i c a n t ) .  The pract ica l  

choices are ( a )  to  use words which proh ib i t  the making of ora l  

agreements so that the law w i l l  take no not ice o f  them, and ( b )  

t o  leave them, as the Arb i t ra t ion  Act does, to  the cormn law. 

ISSUE 3.2 

Should a new a rb i t ra t i on  s ta tu te  continue t o  
apply a f t e r  the death of a party? 

COMMENT : 

Under the c o m n  law, an a rb i t ra t i on  agreement does not bind 

the estate o f  a deceased party unless i t  so provides, expressly 

or by necessary impl icat ion. This i s  because the comnon law 
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considered an a rb i t ra to r  an agent o f  the par t ies ,  and death 

revokes an agency ( B C  Report 1 0 ) .  The BC Report (Rec. 21, the 

A I C  d ra f t  ( s .  41 and the BC Act ( s .  1 0 )  agree that an a rb i t ra t i on  

agreement should remain i n  force despite the death of  a par ty .  

For the sake of c l a r i t y ,  however, a l l  three go on to  provide, i n  

e f fec t ,  that keeping an a rb i t ra t i on  agreement i n  force does not 

keep a l i v e  any substantive legal r i g h t  which under the general 

law i s  extinguished by the death of  a par ty .  

We have no contrary argument t o  advance. 

ISSUE 3.3 

Should the a rb i t ra t i on  s ta tu te  apply t o  the 
Crown? 

COMMENT 

The general r u l e  i s  that the Crown i s  not bound by a statute 

unless the statute says that i t  i s .  Although the courts may be 

pruning the r u l e  back, t h i s  i s  s t i l l  the apparent e f fec t  of 

section 14(1) of  the Interpretat ion Act, R S A  1980 c .  1 - 7 .  The 

Arbi t rat ion Act does not refer t o  the Crown and therefore 

presumably does not bind i t .  The question i s  whether a new 

statute should do so. 

The argument for binding the Crown i s  that i t  i s  not ei ther 

f a i r  or e f f i c i e n t  to  leave the Crown out o f  the statute.  I n  

Gauthier v .  The Kinq (1918) 15 SCR 176, the Crown i n  r i g h t  of 

Canada was not bound by the Ontario provision that a submission 

t o  a rb i t ra t i on  i s  irrevocable except by leave of  the Court, and 

was therefore able t o  back out of  an a rb i t ra t i on  t o  which i t  had 

agreed, which seems un fa i r .  On the other hand, i t  seems l i k e l y  



36 

that  the Crown, i f  i t  should wish t o  do so, could ho ld  the other 

par ty  t o  the terms o f  the A rb i t r a t i on  Act,  and i t  seems un fa i r  

that  i t  should have the opt ion o f  adopting the Act or not 

adopting i t .  

Gauthier v .  The King threw the Crown's s i t u a t i o n  back i n t o  

the o l d  common law. I t  seems i n e f f i c i e n t  both t o  compel pa r t i es  

t o  go back and f i n d  out what the corrmon law was i n  the absence o f  

a  s ta tu te ,  i n  order t o  apply nineteenth century ru les  to  a  l a t e  

twent ieth century s i t ua t i on .  

The I C A A  ( s .  1 1 )  binds the Crown, so that  presumably the 

Crown i n  r i g h t  o f  Alberta has no ob jec t ion  i n  p r i n c i p l e  t o  being 

bound by an a r b i t r a t i o n  s ta tu te .  The federal  Comnercial 

A rb i t r a t i on  Act binds the Crown i n  r i g h t  o f  Canada (indeed, Crown 

a rb i t r a t i ons  are an important par t  o f  the s t a tu te ' s  reason for  

ex is tence) .  Section 32 o f  the A I C  d r a f t  would b ind the Crown. 

On the other hand, the BC Act does not mention the Crown. 

We have not been able t o  devise a  s ign f i can t  argument 

against the Crown being bound. There may be something i n  the 

Crown's special  p o s i t i o n  which would found such an argument, but 

the fac t  that the Crown would come under a  new a r b i t r a t i o n  

s ta tu te  on ly  when i t  had agreed t o  a r b i t r a t e ,  and the fact  that  

Parliament and the Legis la ture have recen t l y  subjected the Crown 

i n  r i g h t  o f  Canada and the Crown i n  r i g h t  o f  Alberta t o  

a r b i t r a t i o n  s ta tu tes ,  seems t o  m i l i t a t e  against an argument based 

upon special pos i t i on .  

No doubt there could be problems o f  enforcement o f  an award 

against the Crown. However, i f  the enforcement o f  an award i s  t o  
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problems o f  enforcement would be much the same as the problems o f  

enforcement of court  judgments and orders, and the l a t t e r  

problems are not accepted as a reason why proceedings should not 

be taken against the Crown i n  cour t .  

ISSUE 3.4 

Should the a r b i t r a t i o n  s ta tu te  g ive  a court  
power t o  order that par t ies  t o  a court ac t ion  
go t o  a r b i t r a t i o n  instead? 

COMMENT : 

A court could be given power t o  re fer  a dispute t o  

a rb i t r a t i on .  The a r b i t r a t i o n  could be conducted e i ther  ins ide or 

outside the court  system. We are somewhat doubtful whether the 

subject o f  c o u r t - i n i t i a t e d  or court-administered or assisted 

a r b i t r a t i o n  belongs i n  an a r b i t r a t i o n  s ta tu te ,  but we ra i se  i t  

for  discussion. We w i l l  described three possible models. 

The f i r s t  model i s  an ou t r igh t  reference by court  order t o  

a rb i t r a t i on  outside the court  system. Under t h i s  model, the 

court order would perform the same funct ion as an a r b i t r a t i o n  

agreement, and the a r b i t r a t i o n  would proceed i n  the same way and 

w i t h  the same consequences as an a r b i t r a t i o n  s tar ted by 

a rb i t r a t i on  agreement. We th ink that the power t o  order such a 

reference could be usefu l ,  though we have not considered whether 

the appointment by a court o f  an a rb i t r a to r  t o  decide a dispute 

o f  a k ind usual ly  decided by a judge appointed under sect ion 96 

o f  the Const i tu t ion Act would in f r inge  that sect ion, as i t  has 

been in terpreted.  The resu l t i ng  a r b i t r a t i o n  could hardly,  

however, be considered voluntary or consensual unless a l l  par t ies  
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agree to  the reference. 

The A I C  d r a f t  ( s .  28) provides for a court reference to 

a rb i t ra t ion .  The provision suggests that the reference would be 

o f  the k ind we have described. I t  seems that i n  England, the 

High Court's power to  refer  to  a rb i t ra t i on  can be exercised only 

w i th  the consent o f  the parties.13 

We w i l l  next refer  t o  a model which seems to have found 

favour i n  several of the United States. I4 Under i t ,  t r i a l  courts 

are authorized to  require the a rb i t ra t i on  of c i v i l  damage su i ts  

which meet cer ta in  c r i t e r i a  and to refuse to  deal w i th  such su i ts  

u n t i l  the a rb i t ra t i on  process has been gone through. The 

a rb i t ra to r ' s  decision i s  said to be f i n a l  and binding, but a 

party may re ject  i t  and ask for a t r i a l  de novo, that i s ,  a t r i a l  

which i s  held as i f  the a rb i t ra t i on  had not been held. The 

arb i t ra t ion  proceedings are comparatively informal. This 

procedure i s  intended to re l ieve  the courts o f  many lawsuits, and 

i s  thought to  be successful i n  so doing. Whether or not the 

procedure i s  usefu l ,  our i nc l i na t i on  i s  to  the view that i t  

should be dealt w i th  as par t  o f  the l i t i g a t i o n  process and not 

under an a rb i t ra t i on  statute.  

The t h i r d  model i s  that set up by Sections 35 and 36 of the 

BC Act, which read as fol lows: 

35. I n  any proceeding, other than a cr iminal 
proceeding, 

( a )  i f  a l l  par t ies in te res t ,  and not under 

' 3  37 Halsbury, 4th ed.,  482. 

1 4  This b r i e f  d e s c r i ~ t i o n  i s  based uDon an a r t i c l e  by Deborah 
R . Hens le r  , What we know and don' t know about 
court-administered arbi  t r a t i o m 8 m 9  Judicature 270. 
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( b )  i f  the proceeding requires a prolonged 
examination o f  documents, or a 
s c i e n t i f i c  or local invest igat ion which 
cannot, i n  the opinion of  the cour t ,  
conveniently be made before a jury or 
conducted by the court through i t s  other 
ordinary o f f i ce rs ,  or 

( c )  i f  the question i n  dispute consists 
wholly or i n  part  o f  matters of  account, 

the court may at any time order the whole 
matter, or a question of  fact ar is ing i n  the 
proceeding, to  be t r i ed  before an arb i t ra to r  
agreed on by the par t ies .  

36.(1)  I n  a reference by the court to  an 
a rb i t ra to r ,  the arb i t rator  i s  deemed to  be an 
o f f i c e r  of the court and has the authori ty 
and shal l  conduct the reference i n  the manner 
prescribed by rules of court and as the court 
may d i rec t .  

(2) The report or award of an arb i t ra to r  
on a reference i s ,  unless set aside by the 
cour t ,  equivalent to  the verdict  o f  a ju ry .  

These provisions appear to  us to contemplate a procedure 

which i s  very much l i k e  a reference to  a referee for a report 

(though i t  gives the report somewhat more standing than a 

referee's report usual ly has) and which leaves the process very 

much under the control  o f  the court .  Further, i t  i s  not clear 

whether, even i n  the l imi ted cases mentioned i n  section 35 ( b i  

and ( c ) ,  the BC court could make an order i n  the absence of 

consent, as the power i s  only to  refer to  an arb i t ra to r  agreed on 

by the par t ies and i t  i s  by no means clear that the court could 

appoint an arb i t ra to r  i f  the par t ies d i d  not agree on one. 

I t  seems to  us that a power to  refer  to an o f f i c i a l  who i s  

wi th in the court system and under the judge's supervision i s  

bet ter  considered i n  connection wi th the conduct of  l i t i g a t i o n  
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than i n  connection w i t h  the a r b i t r a t i o n  process and i s  be t te r  

dea l t  w i t h  i n  ru les  o f  court than i n  an a r b i t r a t i o n  s ta tu te .  



CHAPTER 4 

THE ARBITRATDR 

A .  Appointment 

ISSUE 4.1 

Should the p a r t i e s  t o  an a r b i t r a t i o n  
agreement be able t o  agree on the appointment 
o f  an a r b i t r a t o r  o r  upon the procedure t o  be 
fol lowed t o  appoint one? 

COMMENT : 

The BC Report ( p .  1 5 )  and the BC Act say by imp l i ca t ion  that 

the par t ies  are f ree  t o  provide as they wish f o r  the choice o f  

a rb i t r a t o r s .  The A I C  d r a f t  ( s .  61 expressly leaves the par t ies  

f ree  t o  agree on a procedure fo r  appointing an a r b i t r a t o r ,  

inc lud ing naming another person t o  make the appointment. 

We have not i d e n t i f i e d  any p r i va te  or pub l i c  p o l i c y  which 

suggests that  the power o f  a r b i t r a t i n g  p a r t i e s  to  choose t he i r  

own t r ibuna l  should be r e s t r i c t e d  i n  any way (though they cannot, 

o f  course, compel anyone t o  agree t o  act as a r b i t r a t o r ! .  

ISSUE 4.2 

( 1 )  Should the Court o f  Queen's Bench have 
power t o  appoint an a r b i t r a t o r  

( a )  when persons ( i nc l ud ing  p a r t i e s )  whose 
agreement on the appointment o f  an 
a r b i t r a t o r  i s  contemplated by an 
a r b i t r a t i o n  agreement or  by s ta tu te ,  do 
not agree? 

( b )  when a person o r  persons by whom the 
a r b i t r a t i o n  agreement contemplates the 
making o f  an appointment does or  do not 
do so? 

( c )  when an a r b i t r a t o r  dies,  i s  or  becomes 



incapable, or sinply does not act, and 
either there is no machinery in the 
arbitration agreement or the machinery 
for some reason has not worked? 

( 2 )  Should the new statute give the Court 
any guidance about whom to appoint? 

( 3 )  Should the parties be able to exclude 
the Court's power of appointment? 

(4) Should there be an appeal from an order 
by which the Court appoints an arbitrator? 

COMMENT : 

An a r b i t r a t i o n  agreement may p r o v i d e  f o r  t h e  appointment o f  

a s i n g l e  a r b i t r a t o r  b y  agreement. I t  may mere ly  p r o v i d e  f o r  

a r b i t r a t i o n ,  l e a v i n g  t he  number o f  a r b i t r a t o r s  and t he  method o f  

t h e i r  appointment t o  t h e  a r b i t r a t i o n  s t a t u t e .  I t  may name the  

a r b i t r a t o r .  I t  may appoint  a t h i r d  person  t o  name the  

a r b i t r a t o r .  I t  may p r o v i d e  t h a t  each p a r t y  s h a l l  appo in t  one 

a r b i t r a t o r  and t h a t  those two s h a l l  appo in t  a t h i r d .  No doubt 

human i n g e n u i t y  w i l l  f i n d  o t h e r  ways t o  dea l  o r  n o t  dea l  w i t h  t he  

appointment o f  a r b i t r a t o r s .  

Each o f  t he  A r b i t r a t i o n  Act i s .  5 1 ,  t he  BC Report (Rec. 41 ,  

t he  BC Act ( s .  171, t he  A I C  d r a f t  ( s .  81, and t h e  I C A A  

(ICAA/Model Law A r t i c l e  1 1 ( 3 )  and ( 4 ) )  g i v e s  t h e  Cour t  power t o  

appo in t  an a r b i t r a t o r  when t he  procedures s e t  o u t  i n  an agreement 

and t he  s t a t u t e  do n o t  r e s u l t  i n  t he  r e q u i s i t e  appointment or 

appointments. Each s e t s  ou t  i n  d e t a i l  t he  c i rcumstances t o  which 

i t  a p p l i e s .  We do n o t  see any p o i n t  i n  ana l ys i ng  these d e t a i l e d  

p r o v i s i o n s  i n  t h i s  paper .  We t h i n k  i t  b e t t e r  t o  address the  

i ssue  i n  terms o f  genera l  p o l i c y . 1 5  

' 5  The s p e c i f i c  ques t i on  o f  the  replacement o f  an a r b i t r a t o r  
whose appointment i s  d iscussed under I s sue  4 .7 .  



One po l i c y  would be t o  t r y  t o  save every a r b i t r a t i o n  where 

the par t ies  have agreed t o  a r b i t r a t e .  This p o l i c y  would lead t o  

a new s ta tu te  which would empower the Court t o  appoint an 

a rb i t r a t o r  i n  every case i n  which there i s  an a r b i t r a t i o n  

agreement but i n  which there i s  no other machinery fo r  the making 

o f  the appointment. I f  that  po l i c y  i s  adopted, the prov is ions i n  

the models mentioned above could be examined t o  see which 

provis ions best ca r r y  out that  p o l i c y ,  or some form o f  

comprehensive wording could be devised, as seems best a t  that 

time. 

The a l t e rna t i ve  p o l i c y  would be t o  leave the p a r t i e s  t o  what 

they had agreed t o ,  whether i n  some circumstances which t he i r  

agreement has f a i l e d  t o  cover, or i n  a l l  circumstances. I f  a 

reader i s  o f  the view that t h i s  i s  the cor rect  p o l i c y ,  we would 

appreciate a statement o f  reasons for  i t ,  and a statement o f  the 

circumstances i n  which the Court should not have power t o  appoint 

an a rb i t r a t o r  i n  de fau l t  o f  other machinery. 

There i s  one k i nd  o f  case i n  which we can see d i f f i c u l t y  

w i t h  a po l i c y  o f  saving the a r b i t r a t i o n  when the pa r t i es '  

arrangements have f a i l e d .  That i s  the case i n  which the pa r t i es  

name an a r b i t r a t o r  i n  the agreement t o  a r b i t r a t e  and the named 

a r b i t r a t o r  i s  unw i l l i ng  or unable t o  ac t .  Does t h i s  happen? I f  

i t  does, i s  i t  be t te r  t o  assume that persona l i t y  o f  the 

a rb i t r a t o r  i s  so important that  the a r b i t r a t i o n  should not go on 

w i t h  another a r b i t r a t o r ,  or i s  i t  be t te r  t o  assume that  the 

in ten t ion  t o  a r b i t r a t e  i s  overr id ing? Presumably, whatever the 

answers t o  these questions, the i n t en t i on  o f  the p a r t i e s  as 

expressed i n  the agreement t o  a r b i t r a t e  should govern i f  that  
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in tent ion can be discerned. 

We have raised the question whether the statute should give 

the Court guidance about whom to  appoint as a rb i t ra to r .  We would 

have thought that a party who applies to  the Court t o  appoint an 

arb i t ra to r  would put forward a scheme and that the other party 

would ei ther accept that scheme or put forward one of  h is  own, so 

that the Court could make a choice between the two. I t  has been 

suggested to  us that i n  fact there i s  sometimes a d i f f i c u l t y .  

May we have comment? 

F ina l l y ,  we have raised the question whether there should be 

an appeal from a Court order appointing an a rb i t ra to r .  The 

appeal would go to  the Court of Appeal. The arguments i n  favour 

of permit t ing an appeal are much the same as those permit t ing an 

appeal from any inter locutory order. The arguments against 

permit t ing an appeal are the addit ional cost and delay which 

would i n  fact occur, the opportunity which a par ty  would have to  

use an appeal for the purpose of achieving delay, and the lack of  

l ike l ihood that the Court would make an appointment which would 

seriously prejudice the interests of  a par ty .  

B .  Impar t ia l i t y  and Independence 

ISSUE 4.3 

( 1 )  Should an arb i t ra to r  as a general r u l e  
be required to  be impart ial  and independent 
of the par t ies? 

( 2 )  Should there be any exceptions t o  the 
general ru le?  Should a party-appointed 
arb i t ra to r  be subject t o  the general ru le? 

(3 )  Should circumstances g i v ing  r i s e  t o  a 
reasonable apprehension of  b ias  be grounds 
for the removal of  an a rb i t ra to r?  



(4) Should the parties be able to dispense 
with the impartiality rule 

(a) by agreement? 

(b) by waiver through conduct? 

COMMENT on Issue 4 . 3 ( 1 ) :  

The A rb i t r a t i on  Act does not say that an a r b i t r a t o r  must be 

impar t ia l  or independent, nor does the more recent BC Act or the 

I C A A .  The j u d i c i a l  au thor i t i es  are, however, emphatic that he 

must be. 

The a r b i t r a t o r  must conduct himself i n  an impar t ia l  way, 

that i s ,  h i s  conduct must not show b ias.  Further,  he must avoid 

pu t t i ng  h imsel f ,  or being pu t ,  i n t o  a  pos i t ion  which w i l l  g ive 

r i s e  t o  "a  reasonable apprehension of  b i a s " ,  that i s ,  a  pos i t ion  

which would g ive  a  fair-minded person reason t o  doubt h i s  

i m p a r t i a l i t y .  I f  an a rb i t r a to r  has a  business re la t ionsh ip  w i t h  

one of  the pa r t i es  - -  i f  he i s  a  member, o f f i c e r  or d i rec to r  o f  a  

corporate par ty  t o  an a r b i t r a t i o n ,  for  example, or a  par ty  i s  a  

good customer or regular c l i e n t ,  or even i f  the a r b i t r a t o r  can be 

shown t o  have an ant ipathy t o  a  par ty  - -  that may create a  

reasonable apprehension o f  b ias .  I f  an a r b i t r a t o r ,  though w i t h  

no pa r t i cu l a r  re la t ionsh ip  t o  a  par ty ,  stands t o  ga in  or lose 

through the decis ion on the a rb i t r a t i on ,  that may cause a  

reasonable apprehension o f  b ias .  I f  an a rb i t r a to r  has expressed 

an opinion on the pa r t i cu l a r  dispute i n  such a  way as t o  g ive 

r i s e  to  an inference that h i s  mind i s  closed, there may be a  

reasonable apprehension o f  b ias .  

Speaking as a general matter, i t  i s  d i f f i c u l t  t o  f i n d  an 

argument against the propos i t ion that each par ty  t o  an 
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a r b i t r a t i o n  i s  e n t i t l e d  t o  be treated f a i r l y  and i m p a r t i a l l y .  

However, readers may want t o  corrment on the law as we have stated 

i t .  

COMMENT on Issue 4 . 3 ( 2 \ :  

I f  the answer t o  Issue 4 . 3 ( 1 )  i s  that  as a general r u l e  an 

a rb i t r a t o r  should be required t o  be impar t ia l  and independent o f  

the pa r t i es ,  i t  i s  necessary t o  consider whether or  no t ,  i n  the 

absence o f  special  agreement between the pa r t i es ,  that  general 

r u l e  should apply t o  an a r b i t r a t o r  who i s  nominated by a par ty  t o  

the a r b i t r a t i o n .  

The f i r s t  th ing  t o  note i s  that  there i s  a spec i f i c  English 

p rac t i ce  under which the pa r t i es  appoint two a r b i t r a t o r s  who 

attempt t o  a r b i t r a t e  the dispute and then, i f  they do not agree, 

appoint an umpire who then becomes the so le  ad jud icator .  

Sometimes the two a r b i t r a t o r s  w i l l  then funct ion before the 

umpire as advocates for  the par t ies  who appointed them. The 

p rac t i ce  i s  accepted i n  England. While we are not aware that i t  

i s  fol lowed i n  Alberta,  there i s  nothing t o  stop i t  being 

fol lowed, and a new a r b i t r a t i o n  s ta tu te  would not prevent i t  

being fol lowed unless i t  s p e c i f i c a l l y  p roh ib i ted  i t .  

The next th ing t o  note i s  that  some p rac t i ca l  considerations 

apply t o  a party-appointed a rb i t r a t o r  which do not apply t o  an 

a rb i t r a t o r  appointed i n  some other way. 

The f i r s t  o f  those considerations i s  that  a pa r t y  t o  an 

a r b i t r a t i o n  i s  l i k e l y  t o  want t o  ob ta in  a favourable decis ion and 

i s  therefore l i k e l y  t o  appoint an a r b i t r a t o r  whose 

pre-d ispos i t ions are l i k e l y  t o  lead him t o  make a favourable 



decision. This circumstance does not necessarily lead to bias 

upon the part of a  party-appointed a rb i t ra to r ,  but i t  i s  an 

i n i t i a l  element i n  producing an atmosphere of partisanship among 

the arb i t ra to rs .  

The next addit ional consideration i s  that an arb i t rator  who 

i s  appointed by a  party i s  l i k e l y  to  have a  feel ing of 

responsib i l i ty  for that par ty 's  in terests,  and he may do anything 

from ensuring that h i s  appointer's case i s  properly understood 

through to ident i fy ing  wi th i t  and advocating i t s  acceptance. 

There i s  a personal re lat ionship which i s  not present under 

another method of appointment, and i t  i s  l i k e l y  to  be a  more 

s ign i f i can t  element i n  producing an atmosphere of partisanship. 

Much can be said for requir ing a l l  a rb i t ra to rs ,  whether 

appointed by par t ies or not,  to  be impart ia l .  Much can be said 

for a  system which c lea r l y  allows party-appointed arb i t rators to  

be part isan for the i r  appointers. I f ,  however, a  system 

purported to require a l l  arb i t rators to be impart ial  but i n  fact 

permitted a  party-nominated arb i t rator  t o  be less than impart ia l ,  

there would be gross unfairness to any party who played by the 

rules and appointed an impart ial  a rb i t ra to r .  

I f  i t  i s  the reader's view that even a  party-nominated 

arb i t ra to r  should be impart ia l ,  we would appreciate comment upon 

the p rac t i ca l i t i es  of the s i tuat ion.  We would pa r t i cu la r l y  

appreciate receiving comment from those wi th experience as 

arb i t ra to rs  ( p a r t i c u l a r l y  as chairmen not appointed by par t ies)  

on th i s  question: i s  i t  possible to  be reasonably sure that - 

arb i t rators named by the par t ies maintain s t r i c t  impar t ia l i t y?  

I f  i t  i s  possible, i s  there anything that an arb i t ra t ion  statute 
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can do  t o  ensure t h a t  s t r i c t  i m p a r t i a l i t y  w i l l  be  ma in ta ined?  

COMMENT on  I ssue  4 . 3 ( 3 ) :  

Th is  i s sue  a l s o  r a i s e s  t he  q u e s t i o n  whether t he  Cour t  shou ld  

have power t o  remove an a r b i t r a t o r  on  grounds o f  a c t u a l  o r  

p e r c e i v e d  b i a s .  I t  has t h a t  power now (and b i a s  on  t he  p a r t  o f  

an a r b i t r a t o r  may a l s o  be grounds upon which t h e  Cour t  may r e f u s e  

t o  s t a y  a c o u r t  a c t i o n  wh ich  w i l l  pre-empt t h e  a r b i t r a t i o n  o r  

upon which i t  may s e t  as i de  an awa rd ) .  Conunent i s  requested.  

COMMENT ON ISSUE 4 . 3 ( 4 ) :  

Nex t ,  i t  i s  necessary t o  cons ider  whether t he  p a r t i e s  shou ld  

be  a b l e  t o  e n t e r  i n t o  an a r b i t r a t i o n  agreement wh ich  a l l ows  each 

t o  appo in t  an a r b i t r a t o r  who i s  n o t  i m p a r t i a l ,  who i s  n o t  

independent ,  o r  who i s  n e i t h e r  i m p a r t i a l  o r  independent .  

Sometimes t h e  c o n t r a c t i n g  p a r t i e s  agree t o  t he  appointment 

o f  an a r b i t r a t o r  even though h i s  r e l a t i o n s h i p  t o  a p a r t y  o r  t o  

t h e  sub jec t  ma t t e r  o b v i o u s l y  r a i s e s  doubts about h i s  i m p a r t i a l i t y  

f o r  which one p a r t y  a f t e rwa rds  wants t he  a r b i t r a t o r  t o  be 

removed. An example i s  an a r b i t r a t i o n  agreement wh ich  p rov i des  

t h a t  t he  owner ' s  a r c h i t e c t  s h a l l  a r b i t r a t e  d i s p u t e s  between owner 

and c o n t r a c t o r .  Th i s  c o u l d  amount t o  a wa iver  o f  t he  r i g h t  t o  

o b j e c t  t o  the  a r b i t r a t o r  on  t he  grounds o f  apprehended b i a s .  

Sec t i on  2 4 ( 1 )  o f  t he  A r b i t r a t i o n  Act 1950 ( L I K )  p rov i des  t h a t  

such an agreement i s  n o t  a grounds f o r  r e f u s i n g  t o  revoke t he  

a r b i t r a t o r ' s  a u t h o r i t y  o r  t o  r e s t r a i n  t he  a r b i t r a t i o n  f rom 

proceed ing .  The BC Report (Rec. 20)  recommended t h a t  t he  BC Act 

c o n t a i n  a s i m i l a r  p r o v i s i o n ,  and i t  does so  ( B C  Act 2 .  1 6 ( 3 )  1 .  



ICAAIModel Law A r t i c l e  1 2 ( 2 ) ,  however, takes the opposite 

view. I t  provides that a par ty  may challenge an a rb i t r a to r  

appointed by him, or i n  whose appointment he has par t i c ipa ted ,  

only fo r  reasons o f  which he becomes aware a f t e r  the appointment 

has been made. 

We can see fo rce fu l  arguments for  both sides. On the one 

hand, pa r t i es  should be held t o  t he i r  cont racts ,  and a par ty  who 

has accepted an onerous a r b i t r a t i o n  prov is ion may wel l  have done 

so because o f  other benef i ts  he has obtained under the contract  

which contains i t ,  or  because at the time he wanted t o  keep the 

courts out o f  any disputes which might a r i se .  On the other hand, 

an a r b i t r a t i o n  by a biased, or apparently biased, a rb i t r a to r  

offends against a sense o f  j us t i ce ,  which i s  important, and many 

par t ies  accede t o  pressure t o  adhere t o  standard form contracts 

or otherwise do not address t he i r  minds t o  p o t e n t i a l l y  dangerous 

provis ions which appear t o  be par t  o f  the standard b o i l e r - p l a t e  

o f  a cont ract .  

I t  seems c l ea r ,  a lso,  that the pa r t i es  can agree t o  the 

appointment o f  biased party-appointed a rb i t r a to r s .  A ser ies o f  

decisions on labour a rb i t r a t i ons  has recognized t h i s ,  and i n  t h i s  

respect, the decisions seem appl icable t o  a l l  a rb i t r a t i ons ,  

thcugh the actual r esu l t s  o f  the cases depended upon the 

in te rp lay  of  the general p r i n c i p l e  w i t h  the special circumstances 

o f  labour a r b i t r a t i o n s  and special l e g i s l a t i o n  appl icable t o  

them. 

l 6  Under the Gainers decision, a labour a rb i t r a to r  could act- 
although he was ne i ther  independent nor impar t ia l .  Under the 
Court o f  Appeal decis ions, under somewhat d i f f e r e n t  
l eg i s l a t i on ,  a labour a rb i t r a to r  need not be impar t ia l  but 
must be and appear t o  be.independent. 
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Should the law be changed? 

ISSUE 4.4 

Should an a r b i t r a t o r  o r  prospect ive 
a r b i t r a t o r  be required t o  d isc lose  
circumstances l i k e l y  t o  g i v e  r i s e  t o  
j u s t i f i a b l e  doubts as t o  h i s  i m p a r t i a l i t y  o r  
independence? 

COMMENT : 

ICAA/Model Law A r t i c l e  1 2 ( 1 1  imposes t h i s  requirement. 

C .  Requlation o f  a rb i t r a t o r s  

ISSUE 4.5 

Should a r b i t r a t o r s ,  as a  professional  o r  
occupational group, be subject t o  any form o f  
regula t ion? 

Needless t o  say, the funct ion o f  an a r b i t r a t o r  i s  an important 

one and can a f f e c t  very substant ia l  i n te res ts  o f  pa r t i es  t o  

a rb i t r a t i ons .  At present,  the law does not requ i re  an a rb i t r a t o r  

t o  have any form o f  q u a l i f i c a t i o n ,  nor does i t  requ i re  an 

a rb i t r a t o r  t o  submit t o  a  code o f  e th ics  or t o  any form o f  

regu la t ion  o f  conduct. Professional organizat ions such as the 

Arb i t ra to rs '  I n s t i t u t e  o f  Canada, I n c . ,  and the Alberta 

A rb i t r a t i on  and Mediation Society ex i s t  t o  promote standards and 

t o  provide i ns t r uc t i on ,  but membership i s  pure ly  vo luntary .  I s  

there a  pub l i c  i n t e res t  which would suggest that  some form of 

regula t ion i s  requi red,  and, i f  so, what? 

0 .  Number 

ISSUE 4.6 

How many a r b i t r a t o r s  should be appointed? 



COMMENT : 

We are not aware o f  any argument which would suggest that 

the part ies to  an a rb i t ra t i on  should not be e n t i t l e d  to agree 

upon the number of a rb i t ra to rs  to be appointed. Sometimes, 

however, the par t ies do not agree upon the number, and a question 

arises as to  what, i f  anything, the law should do about the 

point . 

The f i r s t  point to  note i s  that i f  the par t ies do not agree 

upon the number o f  a rb i t ra to rs ,  and i f  the law does nothing to 

f i l l  i n  the void, the agreement to a rb i t ra te  might f a i l .  

The Schedule to the Arb i t ra t ion  Act provides that i f  no 

other mode of reference i s  provided, the reference shal l  be t o  a 

single a rb i t ra to r .  The BC Act ( s .  4 )  and the A I C  d ra f t  ( s .  5 )  

say the same thing. On the other hand, A r t i c l e  1 0 ( 2 )  of the 

ICAAIModel Law provides for 3 a rb i t ra to rs ,  the reason given by 

the Analytical Commentary being that the number 3 was adopted 

because i t  i s  the most common number i n  internat ional 

a rb i t ra t ions .  

The law need not say spec i f i ca l l y  how many arb i t ra to rs  there 

shal l  be i n  default  of  agreement, though th i s  i s  convenient. I t  

could provide that the Court can f i x  the number, which might lead 

to  better t a i l o r i n g  of the number to  speci f ic  circumstances, but 

which would lead to addit ional cost and delay. 

The question i s  not one of major po l i cy .  I f  a number i s  t o  

be prescribed, presumably a tr ibunal of 3 a rb i t ra to rs  i s  l i k e l y  

to  have more expertise than a t r ibunal o f  one, and there may be 

something t o  be said for having a tr ibunal which contains an 
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element f r i e n d l y  t o  each s i d e  i n  t he  person  o f  a p a r t y - a p p o i n t e d  

a r b i t r a t o r .  However, a t r i b u n a l  o f  one i s  l i k e l y  t o  be cheaper 

and f a s t e r ,  and i t  can be  argued t h a t  t he  law shou ld  p r o v i d e  as 

s imp le  a s t r u c t u r e  as i s  p r a c t i c a b l e ,  l e a v i n g  i t  t o  t he  p a r t i e s  

t o  f ash ion  a more complex s t r u c t u r e  i f they  have a more complex 

sub jec t  o r  i f  t hey  t h i n k  t h a t  a l a r g e r  t r i b u n a l  w i l l  g i v e  a 

b e t t e r  a d j u d i c a t i o n .  

E .  Removal 

ISSUE 4.7 

Should t h e  appointment o f  an a r b i t r a t o r  be 
t e rm ina ted  b y  ( a )  r e s i g n a t i o n ?  (b)  agreement 
o f  t h e  p a r t i e s ?  

COMMENT : 

A r t i c l e  1 4 ( 1 )  o f  the  ICAA/Model Law and s .  8 o f  t he  A I C  

d r a f t  p r o v i d e  f o r  t e r m i n a t i o n  b y  r e s i g n a t i o n  o r  agreement o n l y  i f  

t h e  a r b i t r a t o r  becomes unab le  t o  p e r f o r m  h i s  f u n c t i o n s  o r  does 

no t  do so.  I t  seems s e l f - e v i d e n t  t h a t  i n a b i l i t y  o r  n e g l e c t  t o  

pe r f o rm  h i s  f u n c t i o n s  shou ld  a l l o w  the  p a r t i e s  t o  agree t o  

t e rm ina te  the  appointment o f  an a r b i t r a t o r .  

Should t he  p a r t i e s  be  a b l e  t o  agree a t  any t ime t o  remove an 

a r b i t r a t o r ?  S e c t i o n  1011 )  o f  t he  A I C  d r a f t  p r o v i d e s  f o r  

t e r m i n a t i o n  o f  an a r b i t r a t o r ' s  appointment i f  a l l  p a r t i e s  agree 

i n  w r i t i n g .  So does I C A A  s e c t i o n  6 ( 2 1 .  I s  t h e r e  an argument 

t h a t ,  once an a r b i t r a t i o n  i s  commenced, t he  p a r t i e s  must s t a y  

w i t h  t he  a r b i t r a t o r  o r  a r b i t r a t o r s  o r i g i n a l l y  appo in ted  except i n  

a case o f  r e s i g n a t i o n  o r  non-performance o f  f u n c t i o n ?  0r;since 

an a r b i t r a t i o n  i s  something p u r e l y  persona l  t o  t he  p a r t i e s ,  

shou ld  they be  a b l e  t o  agree,  i f  they  agree unanimously ,  t o  have 



a new a rb i t ra to r?  

Removal o f  an arb i t ra to r  by the Court i s  dealt wi th i n  

Chapter 7 .  

ISSUE 4.8 

( 1 )  I f  the appointment of an arb i t ra to r  i s  
terminated, (a )  should a successor be 
appointed, and, (b )  i f  so, by whom? 

( 2 )  I f  one arb i t ra to r  resigns, dies, or i s  
removed, should the proceedings have t o  be 
star ted again from the beginning? 

( 3 )  Should the same ru les apply i f  the 
a rb i t ra to r  was named i n  the agreement? 

COMMENT : 

Issue 4 . 7 ( 1 )  arises whether an appointment i s  terminated by 

the resignation o f  the arb i t ra to r  or the agreement o f  the 

par t ies ,  or by the removal of the arb i t ra to r  by the Court. I t  i s  

dealt with i n  somewhat d i f fe ren t  ways by the BC Report (Rec. 6 1 ,  

the BC Act ( s .  17 (3 ) ,  s .  19 (3 ) ,  (411, the I C A A  (Model Law Ar t i c l e  

1 5 1 ,  and the A I C  d ra f t  ( s .  1 0 ) .  

F i r s t  p r inc ip les  would suggest that the par t ies to an 

a rb i t ra t i on  should be free to agree upon a procedure for f i l l i n g  

a vacancy created by the death, resignation or removal of an 

a rb i t ra to r ,  or even to agree that a vacancy should not be f i l l e d .  

F i r s t  pr inc ip les would also suggest that the a rb i t ra t i on  should 

be saved unless the i den t i t y  of the arb i t ra to r  was fundamental to  

the a rb i t ra t i on  agreement. Are there any arguments to  the 

contrary? 

A l l  the models mentioned above recognize the primacy of an 

agreement between the par t ies .  The BC Report, where an 
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a r b i t r a t o r  i s  removed by  the  Cou r t ,  would g i v e  t he  Cour t  power t o  

appo in t  a replacement un less  t he  a r b i t r a t i o n  agreement p r o v i d e s  

f o r  the  f i l l i n g  o f  vacanc ies .  The BC Act f o l l o w s  t h i s  thought 

where t h e r e  i s  a r e s i g n a t i o n  o r  a removal b y  t h e  p a r t i e s ,  b u t  

where t he re  i s  a removal b y  the  Cour t  i t  throws t he  appointment 

o f  a replacement i n t o  Cour t  un less  the  p a r t i e s  "have agreed i n  

the  appointment o f  another  a r b i t r a t o r " .  The I C A A  and the  A I C  

d r a f t  would,  i n  t he  absence o f  agreement, go back t o  the  r u l e s  

which governed the  appointment o f  t he  a r b i t r a t o r  i n  t he  f i r s t  

p l a c e .  

The p r i n c i p l e  s t a t e d  i n  the  A I C  d r a f t  i s  b o t h  comprehensive 

and s u c c i n c t :  i f  an a r b i t r a t o r  d i e s  o r  r e s i g n s ,  o r  i f  h i s  

appointment i s  t e rm ina ted  b y  the  p a r t i e s ,  " a  s u b s t i t u t e  

a r b i t r a t o r  s h a l l  be appo in ted  i n  accordance w i t h  t he  r u l e s  t h a t  

were a p p l i c a b l e  t o  t h e  appointment o f  t he  a r b i t r a t o r  b e i n g  

rep laced ,  un less  t he  a r b i t r a t i o n  agreement o t h e r w i s e  p r o v i d e s " .  

However, i t  i s  p o s s i b l e  t h a t  the  p r i n c i p l e  shou ld  be 

q u a l i f i e d  by  p r o v i d i n g  t h a t  i f  the  a r b i t r a t o r  i s  named i n  t he  

a r b i t r a t i o n  agreement, t he re  can be no  s u b s t i t u t i o n ,  w i t h  t he  

r e s u l t  t h a t  t he  a r b i t r a t i o n  cannot c o n t i n u e  un less  t he  p a r t i e s  

agree upon a replacement a r b i t r a t o r .  Should t he  p r i n c i p l e  be 

q u a l i f i e d  i n  t h a t  way? 

I f  one a r b i t r a t o r  o u t  o f ,  say,  t h r e e ,  d i e s ,  r e s i g n s ,  o r  i s  

removed, a q u e s t i o n  migh t  a r i s e  whether t he  p roceed ings  shou ld  be 

h e l d  a l l  over  aga in .  No doubt good sense w i l l  p r e v a i l ,  b u t  what 

i f  i t  does n o t ?  One t h e  one hand, i t  may be t h a t  much t ime and 

cos t  w i l l  be wasted by t he  r e p e t i t i o n  o f  p roceed ings .  On t he  

o t h e r ,  an a r b i t r a t o r  shou ld  hear t he  whole case ,  even a 
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s u b s t i t u t e  a r b i t r a t o r .  Under I C A A  s e c t i o n  6 (wh i ch  does n o t  

appear i n  t he  Model Law) ,  t he  hea r i ngs  must be  repea ted  un less  

t h e  p a r t i e s  o t h e r w i s e  agree. 

ISSUE 4.9 

( 1 )  How shou ld  t h e  a r b i t r a t o r ' s  compensat ion 
b e  determined? 

( 2 )  Should an a r b i t r a t o r  have a l i e n  on t h e  
award f o r  h i s  fees? 

COMMENT : 

Under s e c t i o n  19 o f  t h e  A r b i t r a t i o n  A c t ,  r e g u l a t i o n s  may 

p r e s c r i b e  maximum fees ,  a l t hough  under s e c t i o n  20, t he  p a r t i e s  

may agree t o  pay more than  the  p r e s c r i b e d  maximum. Regu la t ion  

459/81 p rov i des  f o r  d a i l y  fees  o f  $30 f o r  a " n o n - p r o f e s s i o n a l "  

a r b i t r a t o r  and $60 f o r  a " p r o f e s s i o n a l "  a r b i t r a t o r .  The c l e r k  o f  

t he  c o u r t  has power t o  t ax  o r  assess an a r b i t r a t o r ' s  f ees ,  b u t  i s  

bound by  a maximum s t a t e d  i n  r e g u l a t i o n  o r  agreement. We 

understand t h a t  t he  d a i l y  maximum i s  o f t e n  waived b y  t he  p a r t i e s ,  

b u t  t h a t  some a r b i t r a t o r s  f o r g e t  about the r e g u l a t i o n  and a r e  

bound b y  i t .  

The BC Report  (Rec. 7-91 was con ten t  w i t h  t he  e x i s t i n g  

s i t u a t i o n  i n  B r i t i s h  Columbia. The 1979 r e g u l a t i o n  t o  which i t  

r e f e r r e d  s a i d  t h a t  t he  p r e s c r i b e d  f ee  was t he  f a i r  va l ue  o f  the  

a r b i t r a t o r ' s  s e r v i c e s  and t h a t  t h e  p r e s c r i b e d  expenses were the 

necessary and reasonable expenses i n c u r r e d .  The BC Act g i v e s  

e f f e c t  t o  t he  substance o f  t he  recomnendation i n  t he  BC Repor t ,  

b u t  has p rov i ded  f o r  the  whole p rocedure ,  and the  a l lowance o f  

f a i r  cos t s  and necessary and reasonable expenses, i n  t he  s t a t u t e  

i t s e l f  ( s .  2 6 ) .  
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I t  can be argued tha t  p a r t i e s  should be p ro tec ted  against 

excessive charges by a r b i t r a t o r s .  I f  so, a s t a t u t o r y  maximum 

serves the purpose o f  p r o t e c t i n g  the unwary, w h i l e  a p r o v i s i o n  

f o r  waiv ing the s t a t u t o r y  maximum gives some f l e x i b i l i t y  which a 

r i g i d  maximum would lack .  On the other hand, a p r o v i s i o n  fo r  

taxa t ion  leaves the p a r t i e s  f r e e ,  on the one hand, t o  make an 

agreement w i t h  a prospect ive  a r b i t r a t o r  which bo th  regard as 

f a i r ,  or  t o  have the amount assessed by an independent 

funct ionary  who i s  accustomed t o  assessing fees charged by 

pro fess iona ls  and o t h e r .  

By j u d i c i a l  dec is ion,  an a r b i t r a t o r  has a l i e n  on an award 

f o r  h i s  costs ,  and i t  appears that  i n  England an a r b i t r a t o r  

customar i ly  holds the award u n t i l  he i s  p a i d  ( M u s t i l l  2001.  The 

BC Report (Rec. 7 )  recon-unended that  the l i e n  be abol ished on the 

grounds that  a p r o v i s i o n  f o r  reasonable fees and t a x a t i o n  would 

e l i m i n a t e  the need f o r  i t .  On the other hand, the A I C  d r a f t  

( s .  3 5 )  provides tha t  noth ing i n  the d r a f t  should a f f e c t  an 

a r b i t r a t o r ' s  r i g h t  t o  a l i e n .  



C H A P T E R  5 

T H E  A R B I T R A T I O N  

A .  General Discussion 

The older a rb i t ra t i on  statutes leave the conduct of 

arb i t rat ions to the par t ies ,  and, f a i l i n g  agreement by the 

par t ies ,  to the common law. What the statutes have to say i s  

mostly about powers. The Schedule to the Arb i t ra t ion  Act, for 

example, provides that the par t ies and persons claiming through 

them must submit to  be examined on oath, produce documents and do 

a l l  other things which during the proceedings on the reference 

the arb i t ra to rs  may require, though the par t ies may agree 

otherwise. The Act i t s e l f  makes provision for the administration 

o f  oaths and for compelling witnesses to  attend and to produce 

documents. That i s  a l l  the statute says about the conduct of an 

arb i t ra t ion .  

The BC Report (page 2 1 )  says: "While the Act imposes no 

par t i cu la r  procedure to  be followed by arb i t ra to rs  i n  determining 

a dispute referred, they must act i n  accordance w i th  natural 

just ice,  they must not exceed the j u r i sd i c t i on  conferred by the 

submission and they must decide the dispute i n  accordance wi th 

the applicable law". The B r i t i s h  Columbia counterpart o f  the 

Arbi t rat ion Act, i n  the Law Reform Commission's view, d i d  not 

encourage the use of simple, informal procedures. Must i l l  & Boyd 

(page 1 7 )  say that i n  the absence of express or implied agreement 

to the contrary, an arb i t ra to r  should adopt a procedure which i s  

adversarial i n  nature and which should broadly be on the same 

l ines as those followed i n  a High Court Action. 



The present law, then, encourages a rb i t r a t i ons  t o  fashion 

themselves a f t e r  lawsui ts.  No doubt, the lawsuit i s  o f t en  a  

su i tab le  model. But should the law encourage a rb i t r a t i ons  t o  

fo l l ow i t ?  O r  should i t  provide an a l t e rna t i ve  model? We do not 

r a i se  these issues here, as they f a l l  w i t h i n  Issue 1 . 1  i n  Chapter 

1 ,  but  the reader may wish t o  keep them i n  mind when addressing 

the spec i f i c  issues which fo l lows.  

B .  A rb i t ra t ions  i n  General 

( 1 )  Procedure 

ISSUE 5 . 1  

( 1 )  Should an a r b i t r a t i o n  s t a tu te  prov ide 
procedures t o  enable a  pa r t y  t o  force the 
other t o  a r b i t r a t i o n ?  

( 2 )  I f  so, what should k i n d  o f  prov is ions 
should be included? 

( 3 )  Should the prov is ions be i n  the s t a t u t e  
o r  i n  r u l es  o r  regula t ions made under the 
s ta tu te?  

COMMENT : 

We are t o l d  t ha t ,  i f  one par ty  t o  an agreement t o  a r b i t r a t e  

i s  r e c a l c i t r a n t ,  i t  i s  o f t en  d i f f i c u l t  for  the other t o  get an 

a r b i t r a t i o n  e f f e c t i v e l y  s ta r ted .  We i n v i t e  suggestions as t o  

what might be done. We w i l l  make some observations, bu t ,  since 

we have not taken any outside advice on the subject ,  these 

observations are merely made t o  help t o  focus discussion. 

We assume fo r  t h i s  discussion that there i s  i n  existence a  

v a l i d  agreement t o  a r b i t r a t e  and a  d ispute which f a l l s  w i t h i n  the 

terms o f  the agreement, so that  a  claimant par ty  has a  

contractual  r i g h t  t o  have the dispute a rb i t r a t ed ,  but that  the 
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respondent w i l l  not co-operate i n  ge t t ing  an a rb i t ra t i on  going. 

'The question i s  how to  enforce the claimant's contractual r i g h t ,  

which i s  a legal r i g h t .  The usual remedies for breach o f  

contract are a court order that a par ty  observe or perform h is  

obl igat ion ( in junc t ion  or speci f ic  performance) or that he pay 

damages for h i s  f a i l u r e  to  do so. Damages i s  not l i k e l y  to  be a 

useful remedy for a refusal t o  co-operate i n  an arb i t ra t ion ,  and 

a court cannot compel a par ty  to  a rb i t ra te ,  so that the usual 

remedies are not much help. 

What needs to  be done i s  t o  ensure that a par ty  who wants to 

a rb i t ra te  can get the arb i t ra t ion  proceedings v a l i d l y  const i tuted 

so that they can proceed even i f  the other party does not take 

par t .  Then, the claimant can get h is  award and take appropriate 

steps to  enforce i t .  

Two things are needed to  get the a rb i t ra t i on  proceedings 

va l i d l y  const i tuted. One i s  a properly const i tuted arb i t rator  

wi th j u r i sd i c t i on  to  hear whatever dispute i s  referred for 

a rb i t ra t i on .  The second i s  a dispute the nature of  which i s  

known or ascertainable and which i s  covered by the a rb i t ra t i on  

agreement. Once these two elements are i n  place, the arb i t rator  

can proceed. I f  an a rb i t ra t i on  statute or rules made under i t  

guarantee that a par ty  can take steps which w i l l  put them i n  

place, the necessary legal foundation w i l l  be there. 

As a matter of  s t r i c t  law, i t  appears to  us that both 

elements are avai lable under the Arbi t rat ion Act. I f  the 

a rb i t ra t i on  agreement sets out the procedure to  be followed, a 

party can fol low i t  and see that the a rb i t ra t i on  i s  va l i d l y  

const i tuted. I f  i t  does not,  and i f  the agreement t o  a rb i t ra te  
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( o r ,  i n  defau l t  of the agreement, sect ion 1 o f  the Schedule t o  

the A rb i t r a t i on  Agreement) c a l l s  fo r  one a r b i t r a t o r ,  the claimant 

can serve a no t i ce  under sect ion 5 ( 1 )  o f  the Act, and i f  the 

appointment i s  not made w i t h i n  7 c lear  days, the pa r t y  can apply 

t o  the Court t o  appoint an a r b i t r a t o r .  The wording o f  sect ion 

5 ( 1 )  leaves something t o  be desired as i t  seems t o  c a l l  on the 

respondent t o  appoint the a r b i t r a t o r ,  whereas i t  should c a l l  on 

him t o  j o i n  w i t h  the claimant i n  appoint ing the a r b i t r a t o r ,  but 

i t  seems that a no t i ce  spec i fy ing a prospective a r b i t r a t o r  and 

c a l l i n g  on the other t o  j o i n  i n  the appointment would do. 

I f  the agreement t o  a r b i t r a t e  c a l l s  fo r  each pa r t y  t o  name 

an a r b i t r a t o r ,  the claimant can serve the respondent w i t h  a 

no t i ce  under sect ion 5 ( 1 )  g i v i ng  the respondent the name o f  the 

c la imant 's  nominee and requ i r ing  the respondent t o  appoint the 

respondent's nominee. Again, the Court may make the appointment 

i f  the respondent does not do so, and i t  may a lso appoint a t h i r d  

a rb i t r a t o r  i f  the two party-nominated a rb i t r a t o r s  f a i l  t o  do so. 

Subject t o  the discussion o f  Issue 4 . 2  showing the need of  some 

t i dy i ng  up o f  the prov is ion deal ing w i t h  the Cour t 's  appointing 

power, i t  seems that i t  should be possible t o  get a proper ly 

appointed a r b i t r a t o r  or a rb i t r a t o r s  w i t h  j u r i s d i c t i o n  t o  make a 

binding award. 

So fa r  as the dispute i s  concerned, i t  seems that a no t i ce  

from the claimant t o  the respondent se t t i ng  out the nature o f  the 

dispute should, i n  the absence o f  the second pa r t y  acceding t o  

the f i r s t  p a r t y ' s  view of  the r e s u l t ,  es tab l i sh  that  f o r  legal 

purposes. 
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The I C A A  adds some f lesh to  these legal bones. ICAA/Model 

Law Ar t i c l e  21 provides that,  i n  the absence of  agreement to  the 

contrary, the a r b i t r a l  proceedings commence on the date on which 

a  request for a  dispute to  be referred t o  a rb i t ra t i on  i s  received 

by the respondent. Under A r t i c l e  1 1 ,  i f  the respondent w i l l  not 

par t i c ipa te  i n  the appointment of an a rb i t ra to r ,  the Court can 

make the appointment. Under A r t i c l e  23, wi th a  period o f  time 

f ixed by agreement or by the a r b i t r a l  t r ibunal ,  the respondent 

must submit a  statement of  h i s  defence t o  the claimant's 

statement o f  claim, and, i f  he does not do so, the a rb i t ra l  

t r ibunal can proceed without i t .  F ina l l y ,  under A r t i c l e  1 6 ,  i f  

the second party contests the ju r isd ic t ion  o f  the a r b i t r a l  

t r ibuna l ,  he must do so at the ear l ies t  possible moment or lose 

h is  r i g h t ,  subject to  the power of  the tr ibunal to  admit at a  

la te r  time a  plea attacking j u r i sd i c t i on  (though th i s  provision 

might not override the r i gh t  o f  the second party t o  s i t  back and 

la ter  sue for a  j ud i c ia l  declaration that the whole proceedings 

were i n v a l i d ) .  

But i t  may be that a l l  th is ,  even i f  we have stated the law 

correct ly ,  i s  too vague and d i f f i c u l t  for  pract ica l  use. Perhaps 

a  detai led code of  rules for s ta r t ing  an a rb i t ra t i on  should be 

set out ei ther i n  the a rb i t ra t i on  statute, o r ,  more 

appropriately, i n  rules made under the statute,  so that those who 

are engaged i n  a rb i t ra t ions  could see them. Such a  code could 

provide, for  example: ( a )  that a  party to  an a rb i t ra t i on  

agreement could s ta r t  the a rb i t ra t i on  proceedings by serving on 

the second par ty  a  not ice set t ing out a  dispute which that party 

wants referred t o  a rb i t ra t ion ;  ( b j  that the not ice should state 

what the f i r s t  par ty  was doing, i f  anything, to  get the 
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a rb i t r a t o r  or a rb i t r a t o r s  appointed and demand that the second 

par ty  take whatever next step i s  necessary t o  get the process 

advanced; ( c )  that  upon appointment, the a r b i t r a t o r  may, and upon 

the appl icat ion o f  the f i r s t  pa r ty  sha l l ,  make whatever 

d i rec t ions  are necessary t o  get on w i t h  the a r b i t r a t i o n ;  and ( d l  

spec i fy ing what act ions the a rb i t r a t o r  may take t o  deal w i t h  

defau l t  o f  e i the r  pa r t y ,  so that any such de fau l t  w i l l  not stop 

the other par ty  from proceeding. I f  there are t o  be such ru l es ,  

an important question i s  whether the par t ies  should be f ree  t o  

change them. 

The A I C  d r a f t  ( s .  3 6 )  provides fo r  making ru les  o f  procedure 

for  the cornencement and conduct o f  proceedings. Presumably the 

d r a f t  has i n  mind the sor t  o f  th ing mentioned i n  the l as t  

paragraph above, and a good many other things as w e l l .  

One th ing that should be noted i s  that  the making o f  ru les  

may wel l  - -  though i t  need not l o g i c a l l y  - -  lead t o  greater 

fo rma l i t y .  I f  the a r b i t r a t i o n  process i s  t o  be useful  f o r ,  fo r  

example, consumer disputes,  i t  may be that any degree o f  

prescribed f o rma l i t y ,  even a requirement that  a claimant put i n  

w r i t i n g  the issue which he wants a rb i t ra ted ,  w i l l  make the 

procedure too i n h i b i t i n g  and w i l l  discourage the use of  

a r b i t r a t i o n .  I s  there anything i n  t h i s  suggestion? 

ISSUE 5.2 

( 1 )  Who should determine the procedure to be 
fol lowed? 

(2) Should rules be promulgated, and, if so, 
by whom? 

COMMENT : 



6 3 

Two supplementary quest ion which a r i se  from the discussion 

o f  Issue 5 . 1  come under t h i s  Issue. 

The f i r s t  o f  these supplementary questions i s :  i f  there are 

t o  be ru les ,  who should make them and keep them up t o  date? The 

Alberta Rules o f  Court are amended by Order i n  Council upon the 

recommendation o f  the Attorney General, who i n  t u rn  customari ly 

acts upon the recommendation o f  a Rules Comnittee composed of  

judges and lawyers, w i t h  the judges i n  numerical preponderance. 

The composition o f  the Rules Committee i s  d i c t a ted  i n  large par t  

by the p r i n c i p l e  o f  the independence o f  the j ud i c i a r y ,  which i s  

not at  stake i n  a r b i t r a t i o n s ,  and a recomnending au thor i t y  

composed e n t i r e l y  o f  judges and lawyers may not be appropr iate 

fo r  a process i n  which non-lawyers p lay  so large a pa r t .  Comment 

i s  i nv i t ed  on t h i s  p o i n t .  

The second subsidiary quest ion i s  whether, i f  ru les  are 

promulgated, they should overr ide a cont rary  agreement o f  the 

pa r t i es .  The A I C  d r a f t  says no: sect ion 36 o f  the d r a f t  

provides for  ru les  which would apply i f  the pa r t i es  do not agree 

on procedure or i f  an a r b i t r a t i o n  agreement i s  s i l e n t  or 

de f i c i en t  w i t h  respect t o  a spec i f i c  quest ion o f  procedure. 

That leads i n t o  the p r i nc i pa l  quest ion o f  p o l i c y :  should 

the pa r t i es  be f r ee  t o  agree upon t he i r  own procedure? The 

common law, the BC Report, the A I C  d r a f t ,  and the I C A A  a l l  

recognize such a freedom. This i s  consistent w i t h  the not ion o f  

a r b i t r a t i o n  as a p r i v a t e  contractual  arrangement between the 

pa r t i es .  The freedom includes freedom t o  agree t o  fo l l ow the 

ru les  o f  a profess ional  or business associat ion or o f  an 

organizat ion under whose auspices the pa r t i es  agree t o  ho ld  an 
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a rb i t ra t i on .  But do the par t ies ,  or does the publ ic ,  have a 

contrary in terest  i n  having uniform pr inc ip les of conduct apply 

to a rb i t ra t ions? 

I n  the absence o f  agreement by the par t ies  or binding ru les,  

an arb i t ra to r  may prescribe h i s  own procedure. The ICAAIModel 

Law ( A r t i c l e  19)  spec i f i ca l l y  says so. The A I C  d ra f t  i s  to  much 

the same e f fec t  ( s .  12, 1 5 ( 2 ) ) ,  and would go on to  give speci f ic  

power to  the arb i t ra to r  t o  lay down pre-hearing procedures, 

including statements of claim and defence, disclosure of 

documents and protect ion of evidence. 

ISSUE 5 . 3  

Should the par t ies  t o  an a rb i t ra t i on  be 
required t o  def ine the issues i n  wr i t ing? 

COMMENT : 

I t  has been suggested to  us that i t  i s  v i t a l  for a good 

a rb i t ra t i on  that the par t ies define the issues which are to be 

arb i t rated.  Without defined issues an a rb i t ra t i on  w i l l  have no 

focus (and even the exercise of def ining areas of disagreement 

may cause the par t ies  to  s e t t l e ) .  On the other hand, a r i g i d  

procedural requirement may i n h i b i t  an unsophisticated party from 

s tar t ing  a rb i t ra t i on  proceedings, and the arb i t ra to r  can exert 

pressure on the par t ies  to  def ine thei r  issues once they are 

before him. 

The I C A A  (ICAAIModel Law Ar t i c l e  2 3 )  requires the claimant 

to  s tate the facts supporting h i s  claim, the points at issue and 

the r e l i e f  sought. I t  requires the respondent to  s tate h is  

defence i n  respect of these par t i cu la rs .  This must be done 
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w i t h i n  the time per iods  agreed on by the p a r t i e s  o r  set  by the  

a r b i t r a t o r .  The p a r t i e s  may agree otherwise "as t o  the requ i red  

elements o f  such statements" .  The I C A A ,  o f  course, app l ies  

most ly  t o  a r b i t r a t i o n s  which are among soph is t i ca ted  business 

people and which i nvo lve  subs tan t i a l  amounts o f  money. 

ISSUE 5.4 

Should a hea r ing  be  mandatory? 

COMMENT : 

Under the present  law, the p a r t i e s  can agree tha t  there  be 

no hear ing .  They may agree tha t  the  a r b i t r a t o r  can make a 

dec i s ion  upon f i l e s  o r  o ther  ma te r ia l  which they submit t o  him, 

o r  t ha t  he can examine goods t o  decide whether they meet a 

con t rac tua l  term about q u a l i t y .  

The A I C  d r a f t  ( s .  14 )  p rov ides tha t  hear ings should not  be 

mandatory, and tha t  i f  the  p a r t i e s  agree, the  s t a t u t e  should 

permi t  dec is ions  t o  be made on w r i t t e n  submissions, a f f i d a v i t  

evidence, o r  o ther  agreed means. 

The e f f e c t  o f  A r t i c l e s  19 and 2 4 ( 1 )  o f  the  ICAAIModel Law 

appears t o  be t h i s :  f i r s t ,  the p a r t i e s  can decide whether or  no t  

t o  ho ld  a hear ing ,  and i f  they do, t ha t  i s  the  end o f  the  ma t te r ;  

second, i f  they make no agreement on the p o i n t ,  t he  a r b i t r a t o r  

can decide whether t o  h o l d  a hear ing  or  t o  proceed on the bas i s  

of ,  documents and m a t e r i a l s ;  bu t  t h a t ,  t h i r d ,  e i t h e r  p a r t y  can 

s t i l l  demand a hear ing  i f  the a r b i t r a t o r  decides against  one 

( though the d r a f t  t e x t  contained i n  the  A n a l y t i c a l  Comnentary i s  

eas ier  t o  understand than the t e x t  at tached t o  the  I C A A I .  



The effect of the BC Act on the point is rather puzzling 

The operative sections of the Act do not impose a requirement of 

a hearing. However, the definition of "arbitration" is "a 

hearing before an arbitrator to hear and resolve a dispute in 

accordance with a comnercial arbitration agreement" and the 

definition of "arbitrator" is "the person who . . . hears and 

decides an arbitration". Whether a court would hold that the 

submission of documents to, and their consideration by, an 

arbitrator, could be a "hearing" which would be within the scope 

of the BC Act is difficult to forecast. I f  the answer is 

negative, presumably parties who agree to dispense with a hearing 

would not f i t  under the Act at all 

ISSUE 5.5 

( 1 )  Should i t  be mandatory that an 
arbitrator adhere to the rules of natural 
justice or to some of them? 

( 2 )  If so, should the arbitration statute 
talk in terms of "the rules of natural 
justice", or should it lay down specific 
rules intended to ensure fairness to the 
part ies? 

( 3 )  I f  the arbitration statute should lay 
down specific rules intended to ensure 
fairness to the parties, what should those 
rules require? 

COMMENT : 

The Arbitration Act does not talk of natural justice. I t  

does, however, give a Court power to remove an arbitrator or to 

set aside or remit an award on the grounds that an arbitrator has 

"misconducted himself", and the Courts have held that an 

arbitrator who has failed to follow the rules of natural justice 

has misconducted himself. Therefore, a mixture of statute and 



comnon law e f f e c t i v e l y  requires an a r b i t r a t o r  t o  fo l l ow those 

ru les .  The BC Act ( s s .  18, 301, fo l l ow ing  the BC Report (Rec. 5 ,  

371,  i s  t o  the same e f f e c t ,  though i t  uses d i f f e r e n t  wording. 

The ICAA's approach i s  d i f f e r e n t .  I t  does not r e fe r  t o  

"natura l  j u s t i c e " ,  but i t  does lay  down ru les  which are included 

i n  that  term. We have already discussed i t s  requirements about 

the i m p a r t i a l i t y  and independence o f  an a r b i t r a t o r .  I t  a lso lays 

down the fo l low ing  ru l es  fo r  the conduct o f  an a r b i t r a t i o n :  

ICAA/Model Law A r t i c l e  18: the p a r t i e s  sha l l  
be t reated equal ly  and each pa r t y  sha l l  be 
given a f u l l  oppor tun i ty  o f  present ing h i s  
case ; 

ICAA/Model Law A r t i c l e  2 4 ( 2 ) :  the pa r t i es  
sha l l  be given s u f f i c i e n t  advance no t i ce  o f  
any hear ing and o f  any meeting o f  the 
a r b i t r a l  t r i buna l  f o r  the purposes o f  
inspect ion o f  goods, other proper ty  o r  
documents; 

lCAA/Model Law A r t i c l e  2 4 ( 3 ) :  a l l  
statements, documents or other in format ion 
suppl ied by one pa r t y  sha l l  be comnunicated 
t o  the o ther ,  and any expert repor t  o r  
ev iden t ia ry  document on which the a r b i t r a l  
t r i buna l  may r e l y  i n  making i t s  dec is ion 
sha l l  be communicated t o  a l l  p a r t i e s .  

Under A r t i c l e  3 4 ( 2 ) ( a )  o f  the ICAA/Model Law, an award may 

be set aside on the grounds that the pa r t y  apply ing t o  set i t  

aside was not given proper no t i ce  o f  the appointment o f  an 

a r b i t r a t o r  or o f  the a r b i t r a l  proceedings o r  was otherwise unable 

t o  present h i s  case. The A I C  d r a f t  ( s .  28) contains a s im i la r  

p rov is ion .  

There are s t rong arguments i n  favour o f  legal  requirements 

that  a r b i t r a t i o n s  be conducted f a i r l y ,  though i t  may be argued on 

the other s ide that the j u d i c i a l  system, which the pa r t i es  have 
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agreed to  avoid, should not intrude i t s e l f  through a back door. 

I f  fairness i s  to  be required, there are strong arguments i n  

favour of having the fundamental requirements of  the a rb i t ra t i on  

process stated i n  the a rb i t ra t i on  s ta tu te ,  so that there may be 

no doubt about them, though these requirements have been imposed 

by the common law and could be l e f t  t o  the common law. The 

d e s i r a b i l i t y  of  having the fundamental pr inc ip les stated i n  the 

a rb i t ra t i on  statute i s  increased by the fact that many 

non-lawyers, whose access to  the common law i s  l im i ted ,  

par t i c ipa te  i n  the a rb i t ra t i on  process and i t  can be argued that 

they should have the important parts of  the law stated i n  one 

accessible place. 

I f  the a rb i t ra t i on  statute i s  t o  leg is la te  fairness, there 

i s  a further question whether i t  should refer to  " the rules of 

natural jus t ice ,  as the BC Act does, or whether, without using 

the term "natural  j us t i ce " ,  i t  should lay down ru les for the 

conduct of a rb i t ra t ions  which are designed to  ensure fairness, as 

the I C A A  does. The argument i n  favour of  re fe r r i ng  to  "natural  

jus t ice"  i s  that i t  i s  a concept which i s  f l e x i b l e  and which 

continues to  be developed by the courts.  The argument against i t  

i s  that i t  i s  a term which i s  l i k e l y  to  be forbidding and 

u n i n t e l l i g i b l e  to  many of the non-lawyers who use i t  and who 

should be able to  f i n d  i n  the statute ru les which are p la in  and 

comprehensible. 

( 2 )  Consolidation of  Arb i t rat ions 

ISSUE 5 . 6  

Should a new a rb i t ra t i on  s ta tu te  provide fo r  
consolidation of  a rb i t ra t ions? I f  so, 

( a )  should the consolidation be ef fected by 



the arbitrator or by the Court? 

(b) should the consent of all parties be 
required, and, i f  so, to what? 

COMMENT 

Presumably, i f  there i s  more than one dispute between the 

same par t ies ,  those par t ies can agree to  have a l l  o f  the disputes 

dealt w i th  i n  the same arb i t ra t ion .  

The BC Act ( s .  2 1 )  provides that where a simi lar dispute has 

arisen under two or more comnercial a rb i t ra t i on  agreements, the 

disputes may be heard i n  one arb i t ra t ion .  However, t h i s  can be 

done only i f  a l l  the par t ies to  the a rb i t ra t i on  agreements agree 

on the appointment of  the arb i t ra to r  and the steps to  be taken to  

consolidate the disputes i n t o  the one a rb i t ra t i on .  

Section 6 o f  the I C A A ,  which i s  one o f  the few additions 

which the I C A A  makes to  the U N C I T R A L  Model Law, also provides for 

the consolidation of  a rb i t ra t ions .  The Court may order 

consolidation, or i t  may order a j o in t  hearing or a sequential 

series of  hearings. I t  can do so only on the appl icat ion of " the 

par t ies"  to  the arb i t ra t ions ,  which appears to  require unanimous 

consent, though section 6(3) reserves to  the par t ies the r i gh t  to  

take steps themselves by consent. Section 6 ( 2 )  i s  rather 

puzzling. Where the Court orders consolidation and the par t ies 

agree on the choice of the a rb i t ra l  t r ibunal ,  the Court shal l  

appoint the t r i b u n a l , l 7  but i f  the par t ies cannot agree, the 

Court may appoint the t r ibuna l .  The di f ference seems to  be that 

where the par t ies have not agreed on the t r ibuna l ,  the Court has 

j 7  The subsection does not say, but i t  must mean, that the 
Court shal l  appoint the tr ibunal which the par t ies have 
agreed upon. 
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a d iscret ion whether or not to  appoint the t r ibuna l .  The 

strangeness i s  that ,  having consolidated the arb i t ra t ions ,  the 

Court i s  l e f t  w i th  a d iscret ion not to  appoint the t r ibunal ,  and 

there i s  no other mechanism to appoint a t r ibunal  for 

consolidated arb i t ra t ions .  

The A I C  d ra f t  also provides for consolidation. I t  ( s .  2 7 )  

requires that a l l  par t ies agree on the consolidation (but not on 

a l l  the d e t a i l s )  and then leaves i t  to  the Court t o  make the 

necessary decisions, including the composition of the a r b i t r a l  

t r ibunal .  

( 3 )  Mediation durinq a rb i t ra t i on  

ISSUE 5 . 7  

Should the a rb i t ra t i on  statute contain a 
provision authorizing an a rb i t ra to r ,  w i t h  the 
consent of the par t ies,  t o  t r y  t o  mediate the 
dispute which he i s  a rb i t ra t ing ,  and then, 
again w i t h  the consent of the par t ies,  t o  
continue the arb i t ra t ion? 

COMMENT : 

Section 5 of  the I C A A  authorizes an arb i t ra to r  to  t r y  to  

mediate the dispute which he i s  a rb i t ra t i ng  and then to go on 

wi th the a rb i t ra t i on .  Each of the ro le  changes - -  a rb i t ra to r  to  

mediator and mediator back to a rb i t ra to r  - -  requires the consent 

of the par t ies.  

I t  i s  not clear that th is  provision i s  necessary: even 

without i t ,  there seems to be no reason why the par t ies to an 

a rb i t ra t i on  could not agree to what the section allows them to 

agree to.  However, the provision i s  one o f  the few additions 

made by the I C A A  t o  the U N C I T R A L  Model Law and was presumably 



regarded as s u f f i c i e n t l y  important t o  j u s t i f y  such treatment. I t  

may be intended t o  have an educational e f f e c t .  

In te rna t iona l  corrrnercial a rb i t r a t i ons  are l i k e l y  t o  involve 

large sums o f  money and t o  be car r ied  on by sophist icated 

business people w i t h  a l l  necessary professional  he lp .  I f  i t  i s  

des i rab le  t o  promote mediation under such circumstances - -  as t o  

which we express no view - -  i t  seems that i t  would be even more 

des i rab le  t o  promote mediation i n  domestic Alberta a rb i t r a t i ons  

where the pa r t i es  w i l l  o f t en  be less sophist icated and less 

thoroughly advised. 

We i n v i t e  comment. 

( 4 )  Evidence 

ISSUE 5.8 

Should the a r b i t r a t o r  be bound by the r u l e s  
of evidence appl icab le  t o  proceedings i n  
cour t?  I f  no t ,  what evidence should the 
a r b i t r a t o r  be e n t i t l e d  and ob l iged t o  
rece i ve? 

The BC Report recommends t ha t :  ( a )  the a r b i t r a t o r  have 

power t o  admit evidence whether or not i t  would be admissible i n  

cou r t ,  ( b )  that  he be required t o  admit evidence which would be 

admissible i n  cou r t ,  and ( c l  that he have power t o  admit evidence 

"on oath,  a f f i d a v i t ,  or otherwise as i n  h i s  d i sc re t i on  he 

considers proper" (Rec. 1 2 ) .  The BC Act does not deal w i t h  the 

subject . 

The BC Report a lso recomnended (Rec. 1 1 )  that  an a rb i t r a t o r  

have power t o  c a l l  a  witness on h i s  own motion but that  a  witness 

ca l l ed  by him be subject t o  cross-examination and r e b u t t a l .  The 
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BC Act ( s .  24) fo l lows t h i s  recomnendation. ICAA/Model Law 

A r t i c l e  26 i s  t o  much the same e f f ec t  and gives the a r b i t r a t o r  

power t o  requ i re  a par ty  t o  g ive  an expert ca l l ed  by the a r b i t r a l  

t r ibunal  re levant informat ion and t o  al low inspect ion o f  

documents and th ings.  

The A I C  d r a f t  provides that the a rb i t r a t o r  should be able t o  

determine adm iss i b i l i t y ,  relevance, m a t e r i a l i t y  and weight and 

should not be bound by the ru les  o f  evidence ( s .  1 8 ) .  

( 5 )  Enforcement o f  Procedural Orders 

ISSUE 5 . 9  

How should procedural orders and d i r ec t i ons  
given by an a r b i t r a t o r  be enforced? 

COMMENT 

Section 6 o f  the Schedule t o  the A rb i t r a t i on  Act, which 

applies i n  the absence of  agreement t o  the cont rary ,  provides 

that the pa r t i es  and a l l  persons claiming through them must 

submit t o  be examined by the a rb i t r a t o r  on oath or a f f i rmat ion ,  

produce documents, and do a l l  things which the a rb i t r a t o r  may 

requi re .18 The Act, however, i s  s i l e n t  about the consequences of  

the f a i l u r e  o f  a par ty  t o  do any o f  these things. 

Mus t i l l  and Boyd f i r s t  suggest19 that i f  one par ty  simply 

I s  Mus t i l l  & Boyd 255 express the view that the UK counterpart 
sect ion does not empower an a rb i t r a t o r  t o  compel a par ty  t o  
t e s t i f y ,  but t he i r  argument i s  based upon the i n t e rp re ta t i on  
that a l l  that  i t  does i s  t o  al low an a r b i t r a t o r  t o  i n s i s t  
upon the testimony being under oath or a f f i rmat ion .  Since 
sect ion 7 o f  the Alberta Schedule gives an a rb i t r a t o r  
p rec ise ly  the l a t t e r  power, i t  does not seem that sect ion 6 
should be in terpreted as also g i v i ng  i t ,  so that the 
argument does not seem t o  apply i n  Alberta.  

' 9  Mus t i l l  479 
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does nothing i n  the face o f  a procedural d i r e c t i o n ,  the other 

pa r t y  can, as a matter o f  contract  law, t rea t  the reference t o  

a r b i t r a t i o n  as having been repudiated and as being at  an end. 

This would not be he lp fu l  i f  the non-defaul t ing pa r t y  wants the 

a r b i t r a t i o n  t o  cont inue, that i s ,  i f  he i s  the claimant or wants 

some r e l i e f  against the c la imant.  

The a r b i t r a t o r  may be able t o  do a number o f  th ings about a 

par ty  who de fau l t s  i n  ca r ry ing  out a procedural d i r e c t i o n ,  the 

appropriateness o f  which w i l l  vary w i t h  the circumstances o f  the 

pa r t i cu l a r  case. I f  the defau l t  re la tes  t o  par t  o f  the 

de fau l t i ng  p a r t y ' s  case - -  f a i l u r e  t o  provide pa r t i cu l a r s  of an 

a l lega t ion ,  fo r  example, or f a i l u r e  t o  prov ide discovery w i t h  

respect t o  i t  - -  the a rb i t r a t o r  can refuse t o  a l low the 

de fau l t i ng  par ty  t o  put forward that par t  o f  h i s  case. I f  the 

de fau l t i ng  par ty  refuses t o  disclose h i s  c la im or  defence or does 

not appear at  a hear ing,  the a rb i t r a t o r  can proceed t o  hear the 

other s ide (being carefu l  t o  g ive proper no t i ce  and otherwise t o  

act c o r r e c t l y ) .  I n  an extreme case i n  which a pa r t y  has t o t a l l y  

f a i l e d  t o  ca r ry  out h i s  procedural ob l iga t ions ,  an a rb i t r a t o r  

might even make an award against the de fau l t i ng  p a r t y  

( p a r t i c u l a r l y  a claimant who f a i l s  t o  proceed) without going 

through a hearing, but t h i s  i s  l i k e l y  t o  prove t o  be unwise. Any 

of  these procedures should be car r ied  through on ly  w i t h  great 

a t t en t i on  t o  procedural fa i rness t o  the de fau l t i ng  pa r t y ,  both on 

p r i n c i p l e  and i n  order t o  avoid having the award set aside. 

The BC Report and the BC Act leave the subject much where i t  

i s  now i n  A lber ta .  



The I C A A  (ICAA/Model Law A r t i c l e  251, requires the a r b i t r a l  

t r i buna l  t o  terminate the proceedings i f  the claimant f a i l s  t o  

comnunicate h i s  statement o f  c la im as required; requires the 

t r ibuna l  t o  continue the proceedings i f  the respondent f a i l s  t o  

comnunicate h i s  statement o f  defence as required ( t he  f a i l u r e  t o  

comnunicate the defence not being taken t o  be an admission o f  the 

c la imant 's case) ;  and permits the t r ibuna l  t o  proceed and make an 

award i f  a par ty  f a i l s  t o  appear or t o  produce documentary 

evidence . 

I n  most cases, the I C A A  powers described i n  the imnediately 

preceding paragraph should be adequate, and the comnon law powers 

b r i e f l y  described i n  the second preceding paragraph should a lso 

be adequate, though an a r b i t r a t o r  might we l l  f i n d  i t  d i f f i c u l t  t o  

get through the maze without legal  advice. I n  some cases, 

however, p a r t i c u l a r l y  one i n  which one par ty  needs t o  get 

informat ion from the other i n  order t o  make a case, these powers 

may prove inadequate. 

The A I C  d r a f t  ! s .  1 3 )  would do two th ings.  F i r s t ,  i t  would 

al low a par ty  t o  an a r b i t r a t i o n  t o  seek enforcement o f  an 

a r b i t r a t o r ' s  order or d i r e c t i o n  through the cour ts ,  presumably 

the Court of  Queen's Bench, w i t h  no appeal. Second, i t  would 

g ive the a r b i t r a t o r  au thor i t y  t o  enforce h i s  own orders.  

I f  the a r b i t r a t i o n  s ta tu te  i s  t o  confer upon the Court o f  

Queen's Bench a support ive j u r i s d i c t i o n  t o  make orders d i r e c t i n g  

par t ies  t o  comply w i t h  an a r b i t r a t o r ' s  procedural orders and 

d i rec t ions  and compelling witnesses t o  at tend a r b i t r a t i o n  

proceedings, i t  would be necessary t o  consider what consequences 

would f low from disobedience. The Court would presumably have 
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power t o  comnit a par ty  t o  pr ison f o r  f a i l i n g  t o  comply w i t h  i t s  

order ,  but that  i s  not the usual sanction fo r  procedural orders.  

Should the Court have power t o  g ive d i rec t ions  about the conduct 

o f  the a r b i t r a t i o n  i n  the event o f  disobedience, that  i s ,  

d i rec t ions  t o  the a r b i t r a t o r  e i the r  t o  proceed anyway or t o  make 

an award against the r eca l c i t r an t  pa r ty?  We i n v i t e  comment. 

The Engl ish A rb i t r a t i on  Act 1979 adopted a s l i g h t l y  

d i f f e r e n t  approach. I t  al lows the High Court - -  the counterpart 

o f  the Alberta Court o f  Queen's Bench - -  t o  confer upon an 

a rb i t r a t o r  power t o  proceed upon de fau l t  " i n  l i k e  manner as a 

judge o f  the High Court might continue w i t h  proceedings" where a 

pa r t y  f a i l s  t o  comply w i t h  a court  order or w i t h  ru les  o f  cour t .  

This p rov is ion  creates some d i f f i c u l t i e s  o f  i n t e rp re ta t i on .  

M u s t i l l  and Boydz0 th ink that  a High Court order made under i t  

confers powers much l i k e  the common law powers mentioned above, 

but that  i t  i s  l i k e l y  t o  protect  the a rb i t r a t o r  and the award 

from charges o f  misconduct. On the other hand, applying fo r  the 

order i s  l i k e l y  t o  cause fur ther  delay.  

We turn next t o  the A I C  proposal that  an a r b i t r a t o r  be able 

t o  enforce h i s  own orders.  I t  may be argued that such a 

prov is ion would g ive  a r b i t r a t o r s  some comfort. I f  the p rov is ion  

would merely g i ve  an a r b i t r a t o r  power t o  ca r ry  on proceedings 

despi te the d e f a u l t ,  or power t o  disregard par t  o f  a p a r t y ' s  case 

or  proceed i n  h i s  absence, we do not see d i f f i c u l t y  w i t h  i t ,  but 

on that i n t e rp re ta t i on  i t  might not add too much t o  the ex i s t i ng  

powers o f  a r b i t r a t o r s .  I f  i t  would g ive  an a r b i t r a t o r  power t o  

c o m i t  fo r  contempt o f  h i s  order,  we th ink that  a strong case 
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would have to be made for i t ,  as this is the kind of power which 

is usually reserved for the judiciary. Indeed, i t  may be 

constitutionally impossible to confer i t  on an arbitrator. 

Comment is requested on whether or not there is any problem 

in enforcement of procedural requirements at the present time, 

and whether or not a significant increase in the use of 

arbitration would disclose one. Comment is also requested on 

whether the arbitration statute should confer upon the Court a 

supportive jursdiction either to make procedural orders or to 

confer powers upon an arbitrator to do so, or whether i t  should 

confer special powers upon an arbitrator to enforce his own 

orders, and, if so, what the special powers should be. 

There is one further point. Under section 8 of the 

Arbitration Act, a party may serve a prospective witness with a 

notice to attend, which "has the same effect as a notice 

requiring the attendance of a witness and the production of 

documents by him at the hearing or trial of an action". I t  is 

not clear what sanction this section contemplates. I t  is 

unlikely that i t  would be held to give an arbitrator the power to 

send out the sheriff to bring in the witness, although i t  might 

be held to give that power to the Court of Queen's Gench. 

( 6 )  Time Periods 

ISSUE 5.10 

Should a time period for the conduct of an 
arbitration be prescribed? Should an 
arbitrator or the Court have power to relieve 
against a time limitation? 

The effect of Section 3 of the Schedule to the Arbitration 



Act, which appl ies i n  the absence o f  agreement t o  the cont rary ,  

i s  t o  impose a 6-week time l i m i t  upon an a r b i t r a t o r  fo r  the 

completion o f  the a r b i t r a t i o n ,  but t o  al low the a r b i t r a t o r  to  

extend the time. 

The BC Report saw no purpose fo r  the BC counterpart o f  t h i s  

p rov is ion ,  and i t  i s  not included i n  the BC Act. The reason 

appears t o  be that the time requirement i s  customari ly enlarged 

by a r b i t r a t o r s  and i s  f u t i l e .  The BC Report thought that  a 

be t te r  answer t o  the problem o f  delay i s  t o  g ive  the Court power 

t o  remove an a r b i t r a t o r  on grounds o f  delay,  a subject which i s  

deal t  w i t h  i n  Chapter 7 .  

The BC Report went on t o  recommend (Rec. 2 5 )  that  even i f  

the pa r t i es  agree on a time per iod,  the a rb i t r a t o r  or the Court 

be empowered t o  extend i t ,  even i f  the extension i s  not made 

u n t i l  a f t e r  the exp i ra t ion  o f  the agreed per iod.  The BC Act 

( s .  1 3 )  g ives e f f e c t  t o  t h i s  recommendation. 

C .  Gas purchase p r i c e  a rb i t r a t i ons  

ISSUE 5.11 

Should the law continue to make special 
provisions for the determination of price and 
the qualification of arbitrators such as 
those contained in section 17 of the 
Arbitration Act? 

COMMENT : 

Section 17 o f  the A rb i t r a t i on  Act, as we have mentioned i n  

the In t roduc t ion ,  makes the fo l lowing prov is ions w i t h  respect t o  

a r b i t r a t i o n s  which determine or redetermine the p r i c e  of gas sold 

under a gas purchase con t rac t :  ( a )  i t  prescribes a number o f  

fac tors  which an a rb i t r a t o r  must take i n t o  considerat ion,  and ( b )  
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i t  requires that a single arbitrator, or half of two or more 

arbitrators, must beordinarily resident in Alberta. The parties 

to an agreement can contract out of the section. 

We have not investigated the reasons for the introduction of 

what is now section 17 of the Arbitration Act. We presume that 

i t  represented government policy in 1973 when the predecessor of 

the section was enacted. Is i t  still appropriate? 



CHAPTER 6 

AWARDS 

A .  I n t e r im  Awards 

ISSUE 6.1 

Should an a r b i t r a t o r  have power t o  make an 
i n t e r im  award? 

An i n t e r im  award i s  one which disposes o f  one or  more issues 

i n  the a r b i t r a t i o n  but which does not dispose o f  a l l  issues. I t  

may, for  example, be usefu l  for  an a rb i t r a t o r  t o  decide about 

l i a b i l i t y  before enter ing upon a complex determination o f  amount 

which may be wasted i f  there i s  no l i a b i l i t y .  O r  i t  may deal 

w i t h  the management or enjoyment o f  what i s  being fought over 

pending f i n a l  dec is ion,  or  i t  may requi re  one par ty  who i s  l i a b l e  

t o  make a p a r t i a l  payment pending f i n a l  determination o f  the 

t o t a l  amount fo r  which the par ty  i s  l i a b l e .  I t  has been 

suggested t o  us that  an i n t e r im  award might be a means whereby an 

a r b i t r a t o r  could make an order that  something be done and reserve 

j u r i s d i c t i o n  t o  see that  i t  i s  done proper ly  or that  some other 

remedy be made ava i lab le  i f  i t  i s  not done. 

M u s t i l l  and BoydZ1 suggest that  i n t e r im  awards should be 

used w i t h  extreme caut ion:  i n  p rac t i ce ,  they say, they tend t o  

lengthen ra ther  than shorten proceedings; a question t o  be dea l t  

w i t h  by an i n t e r im  award has t o  be formulated e a r l y  i n  the 

a r b i t r a t i o n  when the rea l  issues may not yet be c l e a r ;  and what 

looks l i k e  an answer t o  the whole question being a rb i t r a t ed  may 

tu rn  out not t o  be the f i n a l  answer. I t  appears that  a law 

2 1  M u s t i l l  3 3 1 - 3 2 ,  



8 0 

reform agency i n  the Aust ra l ian State o f  V i c t o r i a  thought that 

piecemeal awards are seldom sa t i s fac to ry  and should be permit ted 

on ly  i f  an a r b i t r a t i o n  agreement provides fo r  them ( B C  Report 

46 ) .  

The general view seems t o  be that i n  the absence o f  an 

express power, an a r b i t r a t o r  cannot make an i n t e r im  award. The 

BC Report (page 46-47) pointed out that  there i s  B r i t i s h  Columbia 

Court o f  Appeal decis ion which can be in terpreted as holding that  

a B r i t i s h  Columbia a r b i t r a t o r  - -  and we see no d i f ference between 

Alberta law and B r i t i s h  Columbia law as i t  stood at  the date o f  

the BC Report - -  could make an in te r im award, but the decis ion i s  

weakened for  t h i s  purpose because counsel fo r  the l i t i g a n t s  

agreed that an a r b i t r a t o r  d i d  have the power. The BC Report 

(Rec. 29) recommended that the po in t  be cleared up by a prov is ion 

t ha t ,  unless the pa r t i es  otherwise agree, an a r b i t r a t o r  can make 

an i n t e r im  award, and the BC Act ( s .  9 )  g ives e f f ec t  t o  that 

recommendation. The English statute22 has a s im i la r  prov is ion.  

B .  F ina l  Awards 

ISSUE 6.2 

Should an a r b i t r a t o r  have power t o  decide 
about h i s  own j u r i s d i c t i o n ?  

COMMENT : 

I t  seems that an a r b i t r a t o r  cannot make a binding decis ion 

as t o  whether or not the a r b i t r a t i o n  agreement came i n t o  

existence, because i f  there never was a contract  he could not 

2 2  A rb i t r a t i on  Act 1950 s .  1 4 .  
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have power t o  act as a r b i t r a t o r ,  and i t  has seemed wrong t o  say 

that he has the power t o  decide that he has no power t o  

decide.23 I t  seems a lso  that he cannot make a  b ind ing decis ion 

as t o  a  fact  upon which h i s  j u r i s d i c t i o n  depends, e .g .  that  a  

ce r t a i n  event has occurred which must occur before a  pa r t y  has a  

r i g h t  t o  a r b i t r a t e . Z 4  Otherwise, i t  seems that he can make a  

b ind ing dec is ion about h i s  own j u r i s d i c t i o n  i f  the wording of  the 

a r b i t r a t i o n  agreement i s  broad enough. However, as w i l l  be seen 

i n  Chapter 7, i f  an a r b i t r a t o r  strays beyond the wording of  the 

a r b i t r a t i o n  agreement, or beyond the wording of  what was re fer red 

t o  him fo r  a r b i t r a t i o n ,  the Court w i l l  be able t o  set aside the 

award. 

The ICAA/Model Law ( A r t i c l e  1 6 )  provides ca tegor i ca l l y  that  

an a rb i t r a t o r  may r u l e  on h i s  own j u r i s d i c t i o n ,  i nc lud ing  

object ions w i t h  respect t o  the existence or v a l i d i t y  o f  the 

a r b i t r a t i o n  agreement, and that an a r b i t r a t i o n  clause i s  t o  be 

treated as an independent agreement which w i l l  not be i n v a l i d  

merely because the a r b i t r a t o r  ru les that  the contract  i n  which i t  

i s  contained i s  i n v a l i d .  I t  goes on t o  requi re  a  pa r t y  t o  ra ise  

a  question o f  j u r i s d i c t i o n  promptly, though i t  does not say 

expressly that f a i l u r e  t o  r a i se  a  quest ion promptly means that i t  

cannot be ra ised  l a t e r .  I t  a lso provides that i f  an a rb i t r a t o r  

ru les  that he has j u r i s d i c t i o n ,  a  pa r t y  may, w i t h i n  30 days, 

request the Court t o  decide the question ( w i t h  no appeal ) ,  though 

the a r b i t r a t o r  can continue w i t h  the a r b i t r a t i o n  i n  the meantime. 

The A I C  d r a f t  ( s .  1 7 )  i s  s im i l a r ,  but provides that  f a i l u r e  t o  

r a i se  a  j u r i s d i c t i o n a l  argument at the e a r l i e s t  reasonable - 
2 3  M u s t i l l  78-79. 
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opportunity should be a waiver of the r i gh t  t o  ra ise i t  unless 

the a rb i t ra l  t r ibunal permits i t  t o  be raised l a t e r .  

The BC Report (Rec. 3 7 )  recommends that an a rb i t ra to r ' s  

" a r b i t r a l  e r ro r "  for which the Court should be able to remve an 

arb i t ra to r  or set aside an award should include acting i n  excess 

of ju r isd ic t ion ,  and the BC Act, by i t s  d e f i n i t i o n  of a r b i t r a l  

e r ro r ,  gives e f fec t  t o  t h i s  recommendation. This appears to  be 

consistent with the ea r l i e r  law of B r i t i s h  Columbia and the 

present law of Alberta. 

The A I C  d ra f t  ( s .  2 9 ( d ) )  provides for an appeal to  the Court 

of Queen's Bench i f  the award deals wi th a dispute which does not 

f a l l  w i th in  the terms of the arb i t ra t ion  agreement or was not 

referred to  the a rb i t ra to r .  The ICAA/Model Law ( A r t i c l e  

3 4 ( 2 ) ( b ) ( i i i ) )  i s  t o  the same e f fec t ,  but i t  goes on to give the 

Court power, where possible, t o  set aside only those parts of an 

award which are i n  excess of the a rb i t ra to r ' s  ju r isd ic t ion .  

The legal notion of " j u r i sd i c t i on "  i s  d i f f i c u l t  and complex. 

The BC Report (page 6 3 )  said that i t  has been held that an 

arb i t ra to r  who makes an award without any supporting evidence has 

exceeded h is  j u r i sd i c t i on .  Must i l l  & Boyd25 say that the 

decision i n  Anismic Ltd. v .  Foreiqn Compensation Commission 

[ 19691 2 A C  147 may mean that an award of nothing i s  i n  excess of 

ju r isd ic t ion  i f  a party has an absolute r i gh t  t o  something when 

cer ta in specif ied conditions are found to be sa t i s f i ed  and the 

arb i t rator  has found that those condit ions are sa t i s f i ed .  



An attempt t o  go deeply i n t o  t h i s  d i f f i c u l t  and complex 

not ion i s  l i k e l y  t o  lead t o  a d i f f i c u l t  and complex p rov is ion  i n  

the new s ta tu te .  There i s  a question whether an attempt t o  do so 

w i l l  confer any s i g n i f i c a n t  counterva i l ing advantage upon the 

people who wish t o  use the s ta tu te .  I s  one o f  the approaches 

ou t l i ned  above adequate? 

ISSUE 6.3 

( 1 )  Should an a r b i t r a t o r  be ob l iged  t o  make 
h i s  dec is ion on the basis o f  the law which a 
court  would apply? 

( 2 )  I f  so, should the p a r t i e s  be ab le  t o  
agree t o  the cont rary  

( a )  a t  any time? 

( b )  on ly  a f t e r  the commencement o f  the 
a r b i  t r a t  ion? 

COMMENT : 

The e f f e c t  o f  the I C A A  (ICAA/Model Law A r t i c l e  28) and the 

A I C  d r a f t  ( s .  24) i s  that  the general r u l e  i s  that  an a rb i t r a t o r  

must apply the law, but that  the pa r t i es  can agree that he should 

be able t o  decide on another basis.  The I C A A  p rov is ion  i s  that  

" t he  a r b i t r a l  t r i buna l  sha l l  decide ex aequo et bono26 or as 

amiable compositeure7 only  i f  the pa r t i es  have expressly 

authorized i t  t o  do so. 

The BC Report (Rec. 1 0 )  and the BC Act i s .  23) a lso al low 

the pa r t i es  t o  agree that  an a r b i t r a t o r  may decide on grounds o f  

equ i t y  and good consience (though the words "grounds o f  

conscience" i n  sect ion 23 do not seem e n t i r e l y  appropr ia te ) ,  but 

2 6  That i s ,  according t o  equ i t y  and good conscience, or the 
a r b i t r a t o r ' s  sense o f  fa i rness.  

2 7  That i s ,  as c o n c i l i a t o r .  
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on ly  i f  they do so a f t e r  the " a r b i t r a t i o n  hear ing" has commenced. 

Presumably the Law Reform Commission o f  B r i t i s h  Columbia 

considered the app l i ca t ion  of  law t o  be so fundamental that  

dispensing w i t h  i t  should not be agreed t o  a t  a time when the 

pa r t i es  have not f u l l y  addressed t he i r  minds t o  dispensing w i t h  

i t ,  or at  a time when the bargaining power of  the pa r t i es  may be 

unequa 1 . 

M u s t i l l  & Boyd2B discuss at  some length the problems which a 

comnon law system may have i n  deal ing w i t h  a clause i n  the 

o r i g i n a l  contract  such as that suggested by the I C A A  p rov is ion  

quoted above. Such a clause could,  though i t  probably would no t ,  

be in terpreted as meaning that the pa r t i es  d i d  not intend t o  

enter i n t o  a l e g a l l y  binding ob l i ga t i on  and that there i s  

therefore no contract  at  a l l .  I f  that  i s  too extreme, i t  w i l l  

s t i l l  be d i f f i c u l t  t o  know whether the a r b i t r a t o r  i s  t o  be bound 

by the express terms o f  the con t rac t ,  and, i f  so, how he i s  t o  be 

he ld  t o  them, or whether he can simply ignore pub l i c  p o l i c y  as 

set out i n  a s ta tu te  or i n  such ru les  as that  against enforcing 

contracts t o  commit crimes. 

I t  i s  beyond the scope o f  t h i s  p ro jec t  t o  t r y  t o  resolve 

such complex quest ions,  and the quest ion i s  r e a l l y  whether the 

a r b i t r a t i o n  s ta tu te  should leave the pa r t i es  f ree  t o  contract  out 

o f  the app l i ca t ion  o f  law and, i f  so, under what circumstances. 

The unanimity among the models we have discussed i n  favour o f  

a l lowing the pa r t i es  t o  contract  out o f  the appl icab le  law 

suggests that  the new s ta tu te  should provide f o r  cont ract ing out 

a t  some time, but the question whether i t  should al low 



cont ract ing out by the o r i g i na l  contract  or on ly  a f t e r  the 

dispute has ar isen i s  a s i gn i f i can t  one. 

There i s  one small po i n t .  The BC Report and the BC Act 

requi re  an agreement that  the a r b i t r a t o r  can decide on equi ty  and 

good conscience t o  be made a f t e r  the commencement o f  the hear inq 

o f  the a r b i t r a t i o n .  I t  seems t o  us that  the p r i n c i p l e  behind 

t h i s  r u l e  would be s a t i s f i e d ,  i f  i t  i s  t o  be s a t i s f i e d ,  by 

prov id ing that the agreement could be made a t  any time a f t e r  the 

dispute has been re fe r red ,  as by that  time the pa r t i es  are i n t o  

the a r b i t r a t i o n .  

ISSUE 6 . 4  

How should a choice be made between var ious 
systems o f  law which might apply t o  an 
a r b i t r a t i o n ?  

COMMENT 

I f  an a r b i t r a t i o n  takes place i n  Alberta between Alberta 

residents and the a r b i t r a t i o n  agreement i s  s i l e n t  on the question 

o f  what law w i l l  apply, there i s  no reason t o  apply any law but 

Alberta law. This i s  the most common case. But there w i l l  be 

cases i n  which the place o f  the a r b i t r a t i o n ,  the residence o f  one 

or more p a r t i e s ,  or the terms o f  the agreement may suggest that 

the law o f  another province or country should apply.  Should the 

a r b i t r a t i o n  s t a tu te  do something about t h i s ?  

Under the I C A A  j I C ~ ~ / M o d e l  Law A r t i c l e  2 8 ) ,  the pa r t i es  may 

choose the ru les  o f  law which w i l l  apply t o  the a r b i t r a t i o n .  I f  

they do not make a choice,  the a r b i t r a l  t r i buna l  i s  t o  apply the 

law determined by the c o n f l i c t  o f  laws ru les  which i t  considers 

appl icable.  This i s  p r e t t y  wel l  what the common law i s  without 
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any reference i n  an a rb i t ra t i on  statute.  These provisions apply 

to  internat ional commercial a rb i t ra t ions ,  but they do not apply 

to  internat ional a rb i t ra t ions  which are not commercial 

a rb i t ra t ions  or t o  what might be cal led in terprov inc ia l  

a rb i t ra t ions ,  as distinguished from internat ional a rb i t ra t ions .  

I f  the par t ies  have not made a choice, the substantive law 

which should be applied i s  that of  the system o f  law wi th which 

the transaction has i t s  closest and most real  connection, but 

ident i fy ing  that system of  law i s  not always easy or s c i e n t i f i c .  

I f  the par t ies have st ipulated that the a rb i t ra t i on  w i l l  take 

place i n  a given t e r r i t o r i a l  j u r i sd i c t i on ,  that i s  a pointer t o  

the choice of  the law of  that j u r i sd i c t i on .  Other pointers are: 

the na t iona l i t y  and residence of  the par t ies ;  the place where the 

contract was made; the place or places where i t  was to  be 

performed; and the languague and terminology of  the contract.  

I t  should be noted that ,  even i f  the substantive law of  

Jur isd ic t ion X i s  the proper law to  apply, an a rb i t ra t i on  i n  

Alberta w i l l  generally be governed by the procedural law c f  

Alberta, and v ice versa. Procedural law includes not only such 

things as procedural steps and powers, but also such things as 

ru les of  evidence and l im i ta t i on  periods for the commencement of  

proceedings. 

The questions here are ( a )  whether the comnon law rules 

should be changed, and ( b )  whether, even where they are not 

changed, they should be set out i n  the a rb i t ra t i on  statute as a 

guide to  a rb i t ra to rs  and par t ies .  



A small technical point should be noted here. The I C A A  

provision says that where the part ies have made a choice of  l a w ,  

the reference to  the law of  a State does not ,  i n  the absence of  

express language to  the contrary, include the State's conf l i c ts  

ru les.  This i s  t o  avoid having the con f l i c t s  rules of the State 

which i s  referred to  throw the a rb i t ra t i on  i n t o  the substantive 

law of  some other State. I f  the I C A A  model i s  t o  be followed, 

consideration should be given to  including th is  point as we l l .  

ISSUE 6 . 5  

Should an arb i t ra to r  be able t o  apply legal 
and equitable doctrines of  estoppel, 
including promissory estoppel? 

COMMENT 

I f  one party to  a lawsuit has by words or conduct made a 

representation o f  fact which a reasonable person would think was 

intended to be acted upon, and i f  the other par ty  has acted upon 

the representation to  h i s  prejudice, a court w i l l  not allow the 

f i r s t  party t o  deny the truthfulness of the fac t .  A mortgage 

lender, for example, who has given the purchaser of  property a 

statement of  the amount owing under a mortgage o f  the property 

w i l l  not be allowed to  claim more. The technical term used to  

describe th is  resu l t  i s  "estoppel" or "estoppel i n  p a i s " " .  

I f  one party to  a lawsuit has by words or conduct made a 

promise which was intended t o  af fect  the legal re lat ionship 

between himself and the other party and t o  be acted upon, and the 

other party has acted upon i t ,  the party who made the promise 

cannot go back to  the previous state of  the legal re lat ionship.  

For example, i f  a contract c a l l s  for a payment on a cer ta in day, 
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and i f  the pa r t y  e n t i t l e d  t o  receive the payment t e l l s  the paying 

pa r t y  that a  l a t e r  date w i l l  do, a  court  w i l l  not a l low the 

rece iv ing par ty  t o  ho ld  the paying pa r t y  i n  de fau l t  fo r  missing 

the o r i g i n a l  date.  The technical  term used t o  describe t h i s  

r e s u l t  i s  "promissory estoppel" .  I t  d i f f e r s  from ord inary  

estoppel because i t  has t o  do w i t h  a  promise instead o f  an 

e x i s t i n g  f a c t .  

There i s  doubt about an a r b i t r a t o r ' s  a b i l i t y  t o  apply these 

doct r ines.  Should the a r b i t r a t i o n  s ta tu te  make i t  c lear  that  he 

can? 

ISSUE 6.6 

( 1 )  Should an a r b i t r a t o r  have power under the 
a r b i t r a t i o n  s t a tu te  

( a )  t o  order a  pa r t y  t o  perform an 
ob l iga t ion?  

( b )  t o  order a  pa r t y  not t o  breach an 
ob l iga t ion?  

( c )  t o  supervise the performance o f  an 
order under ( a ) ?  

(21 Should the p a r t i e s  be able t o  confer 
add i t i ona l  powers by agreement, and, i f  so, 
how should an award under such add i t i ona l  
powers be enforced?29 

COMMENT : 

We consider these questions d i f f i c u l t  and t h e i r  analysis and 

answers complex. The d i f f i c u l t i e s  a r i se  from the legal  nature o f  

a r b i t r a t i o n  and from the r u l e  that  an a r b i t r a t o r  who makes an 

award i s  functus o f f i c i o ,  that  i s ,  h i s  powers are ended. 

z 9  This discussion t o  some extent overlaps the discussion under 
Issue 6 . 1 2 .  
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An a r b i t r a t o r  has no d i r ec t  means o f  e n l i s t i n g  the power o f  

the s ta te  t o  enforce an award. I f  a par ty  i s  r e c a l c i t r a n t ,  the 

a rb i t r a t o r  cannot apply sanctions t o  him. The award must be 

taken t o  the Court. This has two consequences. One i s  that the 

Court has a d i sc re t i on  t o  refuse t o  enforce the award, though i t  

w i l l  t r y  t o  save the a r b i t r a t i o n .  The second i s  that the 

a r b i t r a t o r ' s  award cannot e f f e c t i v e l y  grant a remedy which the 

Court could not grant i t s e l f .  The courts have t r a d i t i o n a l l y  

refused t o  order p a r t i e s  t o  perform ob l iga t ions  other than money 

ob l iga t ions  except i n  some l im i t ed  circumstances which usual ly  

invo lve the de l i ve r y  o f  property and which do not include the 

p rov is ion  o f  personal services.  

I t  might seem sensible t o  a l low an a r b i t r a t o r  t o  say what a 

par ty  must do and t o  r e t a i n  j u r i s d i c t i o n  t o  see that he does i t .  

This does not appear poss ib le  now, because h i s  power i s  f i n i shed  

when he de l i ve r s  h i s  award. Nor can he pass on a supervisory 

funct ion t o  the Court, the power o f  which i s  l im i t ed  t o  enforcing 

h i s  f i n a l  award i n  accordance w i t h  the usual law r e l a t i n g  t o  the 

enforcement o f  Court judgments. A pa r t y  who refuses t o  comply 

w i t h  an award i s  i n  breach o f  cont ract ,  but the remedies for  

breach o f  con t rac t ,  other than the payment o f  damages, are 

l im i t ed .  

One th ing  which the law might t r y  t o  do i s  t o  confer 

addi t iona l  powers upon a rb i t r a t o r s  t o  g ive add i t i ona l  remedies, 

and the models which we re fe r  t o  have done so. Section 15 o f  the 

A rb i t r a t i on  Act 1950 ( U K )  impl ies a term i n  an a r b i t r a t i o n  

agreement, unless a cont rary  i n t en t i on  i s  expressed, that an 

a r b i t r a t o r  sha l l  have the same power as the High Court t o  order 
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spec i f i c  performance ( t ha t  i s ,  t o  order a pa r t y  t o  perform h i s  

ob l i ga t i on )  o f  any contract  other than a cont ract  r e l a t i n g  t o  

1 and. 

M u s t i l l  & Boyd30 say that there would seem t o  be no reason 

i n  p r i n c i p l e  why an a rb i t r a t o r  should not be given power t o  make 

an award i n  the form o f  an i n t e r im  or f i n a l  i n j unc t i on ,  though 

they po in t  out that  an in junc t ion  i s  usua l l y  needed qu ick ly ,  

whi le  an a r b i t r a t o r ' s  award cannot be enforced u n t i l  steps have 

been taken t o  have i t  enforced as a judgment. The BC Report and 

Act do not provide f o r  in junct ions.  

We have d i f f i c u l t y  i n  assessing a proposal that  an 

a r b i t r a t i o n  s t a tu te  should purport t o  confer upon an a rb i t r a t o r  a 

power to  grant spec i f i c  performance or  an i n j unc t i on .  The 

d i f f i c u l t y  ar ises from the nature o f  these remedies, and from the 

way i n  which they are enforced. 

The sanction fo r  an order fo r  spec i f i c  performance or for  an 

in junc t ion  i s  committal t o  pr ison for contempt ( o r ,  occasional ly,  

i n  the case o f  spec i f i c  performance, an order that  a court 

o f f i c i a l  execute the conveyance which should have been executed 

by a p a r t y ) .  A power t o  grant an order fo r  s p e c i f i c  performance 

or  an in junc t ion  does not seem t o  us t o  have any rea l  content 

unless i t  i s  supported by a power to  commit fo r  contempt fo r  

f a i l u r e  t o  comply. 

A t  present, under the Alberta,  UK and BC Acts, an 

a r b i t r a t o r ' s  order can be enforced i n  the same manner as a 

judgment or order o f  the Court, but  on ly  by leave o f  the Court. 
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The A I C  d r a f t  would go one step fur ther  and make an a r b i t r a t o r ' s  

order enforceable without any requirement o f  leave. We are 

t roubled by the quest ion whether a prov is ion o f  e i the r  h ind i s  

s u f f i c i e n t  t o  ca r ry  the a r b i t r a t i o n  process t o  an e f f e c t i v e  

completion. The I C A A  (ICAAIModel Law A r t i c l e  35) may be 

construed as going one step f u r t he r .  I t  says that an a r b i t r a l  

award sha l l  be recognized as b ind ing,  and, "upon app l i ca t ion  t o  

the competent cou r t ,  sha l l  be enforced . . . " .  This could be 

taken t o  mean that the competent cour t ,  which i s  the Court o f  

Queen's Bench, must lend a l l  i t s  powers, including i t s  co rmi t ta l  

powers, to  the enforcement o f  the award. 

As M u s t i l l  & Boyd3l po in t  ou t ,  the UK sect ion purpor t ing t o  

confer upon an a r b i t r a t o r  the same power as the High Court to  

order spec i f i c  performance does not g ive the award the same force 

as a High Court order :  i t  i s  s t i l l  necessary e i the r  t o  sue on 

the award or ob ta in  leave t o  enforce i t  i n  the same manner as a 

judgment or o rder .  This i s  t rue even o f  a money award, but the 

conceptual problem i s  greater i n  the case of  a remedy which i n  

the f i r s t  instance i s  d isc re t ionary  and which can u l t ima te l y  be 

enforced on ly  by the d isc re t ionary  appl icat ion o f  the contempt 

power (o r  occasional ly by order ing a funct ionary t o  execute a 

conveyance which a pa r t y  had been ordered t o  execute).  

I s  an a r b i t r a t o r  t o  have the power t o  make an order which 

w i l l  i nev i tab ly  and inexorably of  i t s  own force resu l t  i n  the 

c o m i t t a l  t o  p r i son  o f  a pa r t y  who refuses t o  comply w i th  i t ,  the 

comnit ta l  being enforced by the machinery of  the s ta te?  The law 

does not g ive t h i s  r esu l t  t o  a Queen's Bench order for  spec i f i c  
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performance, which must be enforced by a fur ther  appl icat ion t o  

the Court based upon the contumacious pa r t y ' s  contempt o f  the 

order for  spec i f i c  performance. 

I s  an a r b i t r a t o r  t o  have the power t o  make an order which 

w i l l  compel a Queen's Bench judge t o  make an order t o  commit t o  

pr ison a par ty  who refuses t o  comply w i t h  i t ?  This would 

i n d i r e c t l y  confer the substantive power on the a r b i t r a t o r  and 

leave the judge bound t o  s ign h i s  name as required. Powers which 

are inherent i n  the Court would be used, but an outside 

adjudicator would be able t o  requi re  the Court t o  use them. 

Should the law go t h i s  f a r ?  

On the other hand, i s  the Court t o  have a d i sc re t i on  t o  

refuse t o  recognize an a r b i t r a t o r ' s  order? Presumably, a 

reference i n  the a r b i t r a t i o n  s ta tu te  t o  spec i f i c  performance 

would be a reference to  the equi table remedy, which the 

a rb i t r a t o r  should grant on ly  i f  the condi t ions l a i d  down by the 

ru les o f  equ i ty  are s a t i s f i e d  - -  that the claimant has clean 

hands, that no legal  remedy i s  sa t i s f ac to r y ,  and so on. Subject 

to  the p o s s i b i l i t y  ( i f  any) o f  an appeal against the award, the 

Court should presumably recognize the a r b i t r a t o r ' s  order as 

having been proper ly  given. 

But i s  a re fusa l  to  ca r ry  out an a r b i t r a t o r ' s  order a 

contempt o f  Court fo r  which the Court should be able to  commit 

the contumacious pa r t y  t o  pr ison? Presumably, i f  i t  i s ,  the 

Court would s t i l l  have a d i sc re t i on  t o  refuse t o  commit, unless 

the a r b i t r a t i o n  s ta tu te  takes i t  away. I f  i t  would s t i l l  have 

that d i sc re t i on ,  the a r b i t r a t o r ' s  powers would not be complete. 
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I f  the law does not empower an a r b i t r a t o r  t o  ensure that an 

award o f  spec i f i c  performance or an i n j unc t i on  i s  fol lowed 

through t o  committal but  i t  i s  thought that  pa r t i es  t o  an 

a r b i t r a t i o n  should be able t o  get e i the r  or both o f  those 

remedies, there i s  an argument for  saying that the new s ta tu te  

should make i t  c lear  that  there i s  i n  f ac t  a b i - p a r t i t e  procedure 

under which an a r b i t r a t o r  may declare a p a r t y ' s  r i g h t  t o  one o f  

these remedies, but under which the Court has a d i sc re t i on  as t o  

whether or not t o  enforce i t .  This would r e f l e c t  the legal  

r e a l i t i e s  o f  the s i t ua t i on .  

We th ink that  merely adding i n t o  the present law a power 

conferred upon a r b i t r a t o r s  t o  grant spec i f i c  performance o r  an 

in junc t ion ,  whether or not the requirement o f  the leave of  the 

Court t o  enforce i t  remains, could lead t o  a fu r the r  d i f f i c u l t y .  

I f  the sole remedy granted by an a r b i t r a t i o n  were spec i f i c  

performance or an in junc t ion ,  the a r b i t r a t o r ' s  powers would be 

exhausted, and i f  the Court then refused t o  grant the u l t ima te  

sanction for  that  order - -  that  i s ,  committal o f  a contumacious 

par ty  t o  p r i son  - -  the apparently successful pa r t y  would have 

nothing. The a r b i t r a t o r  would not be able t o  grant fur ther  

r e l i e f ,  and the Court would have not power t o  do so, unless 

circumstances ex is ted under which i t  could remit  the award t o  the 

a rb i t r a t o r  fo r  fu r the r  considerat ion.  I f  an a r b i t r a t o r  i s  t o  be 

able t o  g ive  spec i f i c  performance o r  an in junc t ion ,  i t  would be 

des i rab le  t o  al low the Court t o  re fe r  the matter back t o  the 

a r b i t r a t o r ,  who would then have power t o  grant another remedy. 

Perhaps we are wrong i n  our view o f  the law. I f  so, we 

would be g ra te fu l  fo r  having t h i s  pointed ou t .  I f  we are r i g h t  
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i n  law, perhaps we are too t imid i n  fac t .  I t  should be noted 

that Must i l l  & Boyd32 ra ise no d i f f i c u l t y  about the enforcement 

by the English High Court of an order for speci f ic  enforcement by 

sequestration or committal, nor do they ra ise that k ind of 

d i f f i c u l t y  w i th  respect t o  an injunct ion. I t  may be that there 

i s  not a p rac t ica l  problem. We do think, however, that the 

l ink ing  of  the a r b i t r a l  decision-making process to  the jud ic ia l  

system's enforcement process gives r i s e  to  some conceptual 

problems which might cause pract ica l  problems i n  the future, and 

about which we would l i k e  to  receive advice now. 

There i s  another possible approach which would not enlarge 

the remedies which an arb i t ra to r  can provide but which would 

provide for some f l e x i b i l i t y  i n  the enforcement of  those 

available to  him. This would be to permit him to  make an award, 

which could be characterized as in ter im or provisional,  i n  which 

he orders the respondent - -  a contractor who i s  bu i ld ing a house 

for the claimant or a body shop which has repaired the claimant's 

car, for example - -  to  do cer ta in specif ied things, and retains 

ju r isd ic t ion  to  fol low through and see that those things are 

done. 

The arb i t ra to r  would s t i l l  not have any way of forcing the 

respondent to perform his  obl igat ions. However, i f  the 

respondent proved contumacious, the arb i t ra to r  would re ta in  

ju r isd ic t ion  to  order him to  pay damages, and that order would be 

enforceable through the Court. That may not be as good as 

causing the obl igat ion to be performed, but i t  might be as good 

as  the nature of  things permits. 



ISSUE 6 . 7  

Should an a rb i t ra to r  be able t o  award 

( a )  costs? 

(b) in terest  on costs, 

( c )  pre-award interest? 

( d l  post-award in terest? 

COMMENT : 

A court has power to  order one par ty ,  usual ly the loser, t o  

pay costs to  the other par ty ,  usual ly the winner. The f i r s t  

question i s  whether and when one party should be e n t i t l e d  t o  

co l lec t  from the other a l l  or part  o f  the costs incurred by the 

f i r s t  party i n  the a rb i t ra t i on  proceedings. The general e f fec t  

of  the Arb i t ra t ion  Act and the A I C  d ra f t  i s  that the arb i t ra to r  

should have a d isc re t ion  t o  require one party t o  pay costs to the 

other. The BC Report (Rec. 1 4 )  and Act ( s .  1 1 )  say that the 

par t ies can agree about costs, that i n  the absence o f  agreement, 

the arb i t ra to r  can decide who i s  t o  pay them, and that i n  the 

absence of a d i rec t i on  by the a rb i t ra t i on  each par ty  w i l l  bear 

h i s  own costs and h i s  proportionate share of  the a r b i t r a t o r ' s  

costs. 

According t o  Mus t i l l  & Boyd,33 the English courts have held 

that an a rb i t ra to r ,  i n  exercising a d iscret ion about costs, must 

apply the same pr inc ip les  as are applied i n  the High Court, the 

most important of  which i s  that the costs must, i n  the absence of  

good reason t o  the contrary, be awarded to  a winner against a 
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loser . 

The UK Act ( s .  1 8 ( 3 ) )  says that a provision i n  an 

a rb i t ra t i on  agreement that the par t ies w i l l  pay the i r  own costs 

i s  void. According t o  the BC Report (pages 27-28), th is  

provision was aimed at insurance contracts which had of ten 

imposed such clauses. The BC Report recommended against such a 

provision i n  B r i t i s h  Columbia on the grounds that i t  would 

derogate from freedom of  contract and that there was no evidence 

that there was a problem of  th is  k ind w i th  standard form 

contracts i n  B C .  

Should the a rb i t ra t i on  statute permit the par t ies to  agree 

about costs, wi th a discret ionary power i n  the arb i t ra to r  to give 

costs to  a par ty  i f  there i s  no agreement? Should i t  make any 

addit ional provision? 

The next question i s  how the amount o f  costs i s  t o  be 

determined. 

I n  Queen's Bench matters, reasonable expenses are usually 

allowed, plus p a r t i a l  compensation for lawyers' fees based upon a 

schedule to  the Alberta Rules of  Court which allows specif ied 

amounts for specif ied steps i n  actions. The Court may designate 

a lower or higher standard, and may award a l l  the lawyer's costs 

which the successful par ty  has incurred, but the schedule i s  the 

customary standard. 

The Arb i t ra t ion  Act (ss .  23 ,  2 4 )  leaves the determination of 

the amount of  costs to  the c lerk of  the court under the taxation 

process, subject t o  a maximum da i l y  fee for the a rb i t ra to r ,  which 

l i m i t  the par t ies  may waive. The BC Act ( s .  1 1 1 ,  fol lowing the 
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BC Report (Rec. 1 4 ) ,  p r o v i d e s  t h a t  i f  t he  p a r t i e s  d o  n o t  agree, 

t he  a r b i t r a t o r  has a d i s c r e t i o n  t o  f i x  the  c o s t s  and t h a t  i f  he 

does n o t  do  so,  each p a r t y  bears h i s  own c o s t s  and i s  l i a b l e  f o r  

h i s  p r o p o r t i o n a t e  share o f  t he  a r b i t r a t o r ' s  c o s t s .  The A I C  d r a f t  

p r o v i d e s  t h a t  t he  a r b i t r a t o r  has a d i s c r e t i o n  t o  de te rmine  c o s t s  

( s .  2 2 ( 1 ! )  b u t  t h a t  the  a r b i t r a t o r ' s  own c o s t s  can be taxed 

i s .  3 6 ( 1 ) ) .  

We do n o t  see any argument aga ins t  t he  p a r t i e s  be ing  a b l e  t o  

agree how the  amount o f  c o s t s  should be f i x e d ,  un less  t he re  i s  an 

argument based upon i n e q u a l i t i e s  i n  b a r g a i n i n g  power. I n  the  

absence o f  agreement, i t  can be argued t h a t  t h e  f i x i n g  o f  c o s t s  

shou ld  be l e f t  t o  t he  a r b i t r a t o r ,  who i s  the  t r i b u n a l  chosen by  

t he  p a r t i e s ,  b u t  i t  can a l s o  be argued t h a t ,  a l t hough  an 

a r b i t r a t o r  may have e x p e r t i s e  i n  d e c i d i n g  a d i s p u t e ,  he i s  l i k e l y  

t o  have l i t t l e  e x p e r t i s e  i n  the  f i x i n g  o f  c o s t s .  The c l e r k  o f  

t he  c o u r t  i s  l i k e l y  t o  f o l l o w  the  p r a c t i c e  o f  t he  c o u r t s  i n  

s e t t i n g  c o s t s ,  wh ich  i n  genera l  r e s u l t s  i n  t he  success fu l  p a r t y  

r e c e i v i n g  p a r t i a l  but n o t  complete compensat ion f o r  h i s  o r  her 

c o s t s .  Then t he re  i s  t h e  s p e c i a l  q u e s t i o n  o f  t he  a r b i t r a t o r ' s  

own f ees .  

What shou ld  be done about de te rm in i ng  the  amount o f  c o s t s ?  

I n t e r e s t  

The B C  Report  (page 5 0 )  suggested t ha t , unde r  t h e  e x i s t i n g  

law,  an a r b i t r a t o r ' s  award becomes a judgment debt  and bears  

i n t e r e s t  as such, so  t h a t  i f  the  success fu l  p a r t y  sues on  t he  

award, the  c o u r t  can  g i v e  pos t -award  i n t e r e s t .  I t  a l s o  suggests ,  

however, t h a t  i f  t he  success fu l  p a r t y  a p p l i e s  f o r  leave  t o  
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enforce the award as a judgment o f  the Cour t ,  the Court cannot 

award i n t e r e s t .  The A lber ta  A r b i t r a t i o n  Act be ing s i l e n t  on the 

p o i n t ,  these suggestions could apply t o  A lbe r ta .  

The BC Report (Rec. 32) recomnended that  a sum d i r e c t e d  t o  

be p a i d  by an a r b i t r a t o r ' s  award c a r r y  post-award i n t e r e s t ,  and 

the BC Act ( s . 2 8 )  g ives  e f f e c t  t o  the recomnendation. The A I C  

d r a f t  ( s .  2 2 ( 1 ) j  would merely permi t  the a r b i t r a l  t r i b u n a l  t o  

award i n t e r e s t .  

I t  can be argued that  the r i g h t  o f  a p a r t y  t o  post-award 

i n t e r e s t  should be d e a l t  w i t h  i n  the same way whether he i s  

before  a cour t  o r  be fo re  an a r b i t r a t o r ,  so tha t  the law should 

t r e a t  an award the  same as a cour t  judgment f o r  t h i s  purpose. 

There can then be a quest ion  as t o  whether the  i n t e r e s t  should be 

a t  the cont rac tua l  r a t e  ( i f  there i s  one which i s  app l i cab le )  or  

a t  a standard s t a t u t o r y  r a t e  as i s  the case w i t h  a money judgment 

o f  a cour t  . 

Then there i s  the  quest ion o f  pre-award i n t e r e s t .  I f  an 

a r b i t r a t i o n  agreement provides f o r  i t ,  an a r b i t r a t o r  can no doubt 

award i n t e r e s t .  Even i f  i t  doesn ' t ,  he can no doubt award i t  i f  

the general law says tha t  a p a r t y  i s  e n t i t l e d  t o  i n t e r e s t .  

However, doubt about powers o f  cou r t s  t o  award pre-judgment 

i n t e r e s t  which has l ed  t o  the enactment o f  s t a t u t e s  dea l i ng  w i t h  

the subject  i n  a number o f  p rov inces,  and i t  i s  u n l i k e l y  tha t  the 

powers o f  a r b i t r a t o r s  are  more adequate than are  the powers o f  

the cou r t s .  

Again, the BC Report recomnends tha t  an a r b i t r a t o r ' s  award 

c a r r y  pre-award i n t e r e s t ,  and the BC Act g ives  e f f e c t  t o  the 
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reconnnendation by equating an award w i t h  a cour t  judgment f o r  the 

purpose. Again, the A I C  d r a f t  would make an award o f  

pre-judgment i n t e res t  d i sc re t ionary .  

The Alberta pre-judgment in te res t  scheme i s  somewhat 

d i f f e r e n t  from that  o f  B r i t i s h  Columbia. Where an Alberta court  

orders the payment o f  money, the Judgment I n t e res t  requires 

the cour t ,  w i t h  c e r t a i n  narrow exceptions, t o  award in te res t  from 

the date on which the cause o f  ac t ion arose t o  the date o f  

judgment, although the cour t  has a d i sc re t i on  t o  make a d i f f e r e n t  

o r  no award i f  i t  considers i t  jus t  t o  do so, having regard t o  

changes i n  market i n t e res t  ra tes ,  The i n t e res t  on "non-pecuniary 

damages" i s  t o  be ca lcu la ted a t  4% per annum. The i n t e res t  on 

"pecuniary damages" i s  t o  be ca lcu la ted a t  ra tes  prescr ibed by 

Order i n  Council fo r  each year.  I t  seems that t h i s  scheme could 

be made appl icab le  t o  a rb i t r a t i ons  i f  that  should seem t o  be a 

good idea. 

There i s  one pa r t  o f  the Judgment I n t e res t  Act which would' 

be d i f f i c u l t  t o  apply t o  a rb i t r a t i ons .  Under sect ion 3 ,  where a 

pa r t y  pays money i n t o  court  and the other pa r t y  does not accept 

the money and obtains judgment fo r  an equal or  lesser amount, the 

court  must award i n t e res t  on ly  up t o  the date o f  the payment i n t o  

cou r t .  The a r b i t r a t i o n  process does not prov ide a receptacle t o  

receive payment. There i s  a counterpart p rov is ion  i n  sect ion 3 

that  i f  a pa r t y  makes an o f f e r  of judgment and the other pa r t y  

does not accept the o f f e r  and does worse i n  the judgment, 

i n te res t  i s  t o  run on ly  u n t i l  the date o f  the o f f e r .  This could 

be accomnodated i n  the a r b i t r a t i o n  process i f  that  seems 
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desirable 

Should an attempt be made to make the Judgment Interest Act 

scheme apply to  a rb i t ra t i on  awards? I f  so, what should be done 

about the payment i n to  court provision? I f  not ,  should the award 

of  pre-judgment in terest  simply be l e f t  to  the a rb i t ra to r ,  wi th 

or without s tatutory guidance? 

ISSUE 6.8  

Should the s ta tu te  provide that awards sha l l  
be f i n a l  and binding i n  the absence of  
agreement t o  the contrary? 

COMMENT : 

Section 8 of  the Schedule to  the Arb i t ra t ion  Act, which 

applies unless a contrary in tent ion i s  expressed i n  the 

a rb i t ra t i on  agreement, provides that an award shal l  be f i n a l  and 

binding on the par t ies  and the persons claiming under them. The 

BC Report pointed out (page 421 that t h i s  provision merely 

r e f l e c t s  the comnon law. 

This ru le  has a number of  consequences.35 An award gives a 

successful claimant a new r i gh t  i n  place of  the r i g h t  on which 

h i s  claim was founded. The o r i g ina l  c laim cannot be r e - l i t i g a t e d  

e i ther  by a rb i t ra t i on  or i n  cour t ,  and the claimant cannot claim 

any further damages which have arisen or may ar ise from i t .  Nor 

can any issue o f  fact  or law which an a rb i t ra to r  has determined 

be raised again between the par t ies to  the a rb i t ra t i on .  The ru le  

also means that the arb i t ra to r  has no r i g h t  to  re-open the award 

unless the statute gives him one or a competent court remits i t  

t o  him for further consideration. 

3 5  See Musti 1 1  & Boyd pages 360-364 



Although the f i n a l i t y  p rov is ion  merely s ta tes the comnon 

law, the BC Report (Rec. 23) recomnended that the substance o f  i t  

should be re ta ined,  on the grounds that the ob ject  o f  the 

a r b i t r a t i o n  process should be suported by a  s t a tu to r y  p rov is ion .  

The BC Act ( s .  1 4 )  does not say that  an award i s  b ind ing 

upon persons c la iming through the pa r t i es .  This omission may be 

des i rab le ,  and we i n v i t e  comment: i f  the award, i n  e f f e c t ,  

becomes par t  o f  the contract  between the pa r t i es  t o  the 

a r b i t r a t i o n ,  i t  may be be t te r  t o  leave i t s  e f f e c t  t o  the ord inary  

ru les o f  contract  t o  determine whether i t  i s  b ind ing upon someone 

claiming through a p a r t y . = =  

The BC Act, however, a lso drops the reference t o  the 

cont rary  agreement between the pa r t i es ,  and simply declares the 

award f i n a l  and b ind ing on a l l  pa r t i es .  We th ink  i t  c lear that  

the par t ies  should be able t o  agree whether or not an award i s  t o  

be binding, though an agreement that  i t  i s  not t o  be b ind ing may 

take them outside e i the r  the ex i s t i ng  or proposed a r b i t r a t i o n  

l eg i s l a t i on  e n t i r e l y .  

ISSUE 6.9 

( 1 )  Should a  ma jo r i t y  dec is ion o f  
a r b i t r a t o r s  be s u f f i c i e n t ?  

( 2 )  Should the p a r t i e s  be ab le  t o  agree 
otherwise? 

( 3 )  What i f  there i s  no ma jo r i t y?  

COMMENT : 

3 6  M u s t i l l  & Boyd (page 365) re fe r  t o  the UK counterpart 
p rov is ion  ( A r b i t r a t i o n  Act 1950, s .  16) as "obscure and 
d i f f i c u l t " ,  a t  least  i n  connection w i t h  i t s  e f f e c t  on t h i r d  
p a r t i e s .  
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We can see no argument, other than the p a t e r n a l i s t i c  one o f  

p ro tec t ing  p a r t i e s  against t he i r  own improvidence, which would 

tend t o  show that  the pa r t i es  t o  an a r b i t r a t i o n  agreement should 

not be able t o  agree that  on ly  a unanimous award should be v a l i d .  

The BC Report (Rec. 1 3 )  and the A I C  d r a f t  ( s .  22) would recognize 

such an agreement. The BC Act ( s .  12) does no t .  

I n  the absence o f  agreement, courts have he ld  that  under the 

comon law an award must be unanimous. The A r b i t r a t i o n  Act does 

not deal w i t h  the p o i n t ,  so that the comon law presumably 

applies i n  A lber ta .  

A cour t  dec is ion does not have t o  be unanimous, and i t  i s  

important that  a reference t o  a r b i t r a t i o n  should not be 

f rus t ra ted  by the dissent o f  an a r b i t r a t o r .  The BC Report 

(Rec. 131, the BC Act ( s .  12) and the A I C  d r a f t  ( s .  2 2 )  a l l  

provide for  ma jo r i t y  decis ions.  We are not able t o  th ink  o f  an 

argument i n  favour o f  requ i r ing  unanimity unless the pa r t i es  have 

opted fo r  such a requirement. 

The BC Report (Rec. 13 ) ,  the BC Act ( s .  12) and the A I C  

d r a f t  ( s .  22) a l l  say that i f  there i s  no ma jo r i t y ,  the award 

made by the chairman i s  the award o f  the t r i b u n a l .  The BC Report 

and the A I C  d r a f t  would recognize an agreement t o  the cont rary .  

Such a p rov is ion  avoids the f r u s t r a t i o n  o f  the reference t o  

a r b i t r a t i o n  i f ,  fo r  example, one o f  three a r b i t r a t o r s  would f i n d  

fo r  the respondent, one would award substant ia l  damages t o  the 

c la imant,  and the t h i r d  would award nominal damages t o  the 

c la imant.  



Can adopt ing  t he  chai rman's  award lead  t o  i n j u s t i c e ?  

Suppose t h a t  i n  t h e  example j u s t  g i v e n  i t  i s  t he  chai rman who 

f i n d s  f o r  t he  respondent .  Adopt ing t he  cha i rman 's  award w i l l  

g i v e  t h e  v i c t o r y  t o  t h e  p a r t y  whom t h e  m a j o r i t y  o f  the  

a r b i t r a t o r s  thought  shou ld  l o s e .  I t  i s  no t  c l e a r  whether 

choosing t h e  a r b i t r a t o r ' s  award i s  an a r b i t r a r y  means o f  avo id i ng  

a  h i a t u s  o r  whether i t  i s  thought t h a t  the  cha i rman 's  award i s  

l i k e l y  t o  be t he  bes t  one. I t  c o u l d  be t h a t  a  chai rman i s  chosen 

p r i m a r i l y  because he i s  l e g a l l y  t r a i n e d  and cons idered  bes t  a b l e  

t o  r u n  the  a r b i t r a t i o n  b u t  lacks  the  p r o f e s s i o n a l  e x p e r t i s e  which 

i s  t he  most impor tan t  q u a l i f i c a t i o n  o f  a r b i t r a t o r s  f o r  t h e  

p a r t i c u l a r  a r b i t r a t i o n .  

We i n v i t e  comment 

ISSUE 6.10 

What requ i rements  shou ld  b e  made about t h e  
form o f  t h e  award? 

COMMENT : 

W r i t i n q  and s i q n a t u r e  

One q u e s t i o n  i s  whether an award shou ld  have t o  be i n  

w r i t i n g  and s igned .  The BC Report  (Rec. 2 7 )  recommended t h a t  

t h e r e  be  no requi rement  o f  w r i t i n g  o r  s i g n a t u r e ,  un less  the  

p a r t i e s  o the rw i se  agree ,  b u t  t h a t  a  p a r t y  c o u l d  w i t h i n  15 days 

demand a  w r i t t e n  s tatement  o f  the  terms o f  t he  award. The BC Act 

i s .  2 5 )  went t he  o t h e r  way and r e q u i r e s  b o t h  w r i t i n g  and 

s i g n a t u r e .  The I C A A  IICAA/Model Law A r t i c l e  3 1 )  r e q u i r e s  b o t h  

( t h e  s i gna tu res  o f  a  m a j o r i t y  o f  t he  a r b i t r a t o r s  b e i n g  

s u f f i c i e n t ) ,  and t h e  A I C  d r a f t  I s .  191 a l s o  r e q u i r e s  b o t h  w r i t i n g  
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and signature. 

Writing and signature will usually be desirable in order to 

comnunicate information accurately, avoid misunderstanding, and 

facilitate enforcement. However, i t  can be argued that the 

parties should be able to agree, if they wish, that either or 

both should or should not be required. On the other hand, an 

arbitrator's award is a legal act with legal consequences, and, 

if a court is asked to recognize i t  or enforce i t ,  i t  can be 

argued that i t  is highly unsuitable and inefficient that i t  be 

proved by calling as a witness the arbitrator or-someone who 

heard him make the award. Indeed an argument could be made for 

requiring a written award certified or attested by the arbitrator 

in order to get i t  into the judicial enforcement system. 

What should the law say? 

A second question is whether an arbitrator should be obliged 

to give reasons for his award. There is no such requirement 

under the Arbitration Act. However, the ICAA (ICAA/Model Law 

Article 31) requires the award to state the reasons on which i t  

is based unless the parties have agreed otherwise or the award is 

by consent, and the AIC draft (s. 2 0 )  is to the same effect. The 

BC Act (s. 3 2 1 ,  which follows the BC Report (Rec. 2 8 ) ,  does not 

impose an initial obligation upon the arbitrator to give reasons, 

but i t  does give the Supreme Court power to order that reasons be 

given, but only if either a party gave notice before the award 

was made that reasons were wanted, or a good reason is given for 

not giving the notice. Section l(51 and Section l ( 6 )  of the 



Arb i t r a t i on  Act 1979 ( U K )  are much l i k e  the BC sect ion.  

There are a number o f  arguments fo r  requ i r ing  reasons. An 

a rb i t r a t o r  who gives h i s  reasons i s  more l i k e l y  t o  g ive  a 

r a t i ona l  award, and the very process o f  formulat ing reasons may 

show him that  h i s  f i r s t  react ion was wrong. A mere a r b i t r a r y  

dec is ion offends against a sense o f  fa i rness.  Without reasons a 

pa r t y  has d i f f i c u l t y  i n  knowing whether t o  exercise legal  

recourse against the award. An appeal on a quest ion of  law ( i f  

such an appeal i s  t o  be al lowed) i s  a h i t  or  miss a f f a i r  i f  the 

court  does not know what fac ts  the a rb i t r a t o r  found. 

The p r i n c i p a l  argument on the other s ide seems t o  be that a 

requirement o f  reasons i s  onerous and may add t o  cos t .  I t  may 

a lso be that the p a r t i e s  wanted an a rb i t r a t o r  w i th  the expert ise 

t o  make a well-founded decis ion,  who may not be an a rb i t r a t o r  who 

i s  s k i l l e d  a t  s e t t i n g  out h i s  reasons i n  appeal-proof form, or 

who may be upset on appeal simply because he d i d  not understand 

what a s ta tu te  means when i t  c a l l s  for  reasons. There may also 

be cases i n  which g i v i ng  a bare decis ion w i l l  s e t t l e  the matter 

but i n  which g i v i ng  reasons w i l l  exacerbate fee l ings  and lead t o  

continued i l l - w i l l  between the pa r t i es .  I t  may a lso  be said that  

the fac t  that  the law does not compel a judge t o  g i ve  reasons for  

judgment shows that there i s  no p r i n c i p l e  upon which i t  should do 

so i n  the case o f  an a r b i t r a t o r .  

Where should the balance be s t ruck? 

ISSUE 6.11 

Should an a r b i t r a t o r  be ab le  t o  vary h i s  
award? 
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COMMENT 

The A r b i t r a t i o n  Act does not g ive  an a r b i t r a t o r  power t o  

vary h i s  awcrd even t o  cor rect  c l e r i c a l  e r r o r s .  This seems 

unduly and unnecessari ly r i g i d .  

The I C A A  (ICAAIModel Law A r t i c l e  3 3 )  adds a  power t o  cor rect  

e r ro rs  i n  computation, c l e r i c a l  and typographical e r ro rs  and 

e r ro rs  o f  s im i la r  nature,  which power the a r b i t r a t o r  must 

exercise on h i s  own motion w i t h i n  30 days o f  the date o f  the 

award or upon app l i ca t ion  by a  par ty  w i t h i n  the t h i r t y  days or 

w i t h i n  an agreed t ime. The US Model A r b i t r a t i o n  Act confers a  

s im i la r  power.37 The A I C  d r a f t  ( s .  25) would confer the power 

without the time cons t ra in ts .  

I n  add i t i on  t o  the power t o  correct  e r r o r s ,  the I C A A  

(ICAAIModel Law A r t i c l e  33) confers upon an a r b i t r a t o r  two 

addi t iona l  powers t o  make changes i n  the award, which powers can 

be exercised on ly  upon appl icat ion by a  par ty .  The f i r s t  i s  t o  

g ive an i n t e rp re ta t i on  o f  a  spec i f i c  po in t  or pa r t  o f  the award. 

The second, which can be excluded by agreement, i s  t o  make an 

addi t iona l  award as t o  claims presented i n  the a r b i t r a l  

proceedings but omit ted from the award. 

The BC Report (Rec. 3 1 1  recomended that  an a r b i t r a t o r  be 

given power, upon app l i ca t ion  made by a  pa r t y  w i t h i n  15 days o f  

n o t i f i c a t i o n  o f  the award, t o  reopen the award and t o  amend or 

vary i t .  The Law Reform Comission thought that  such a  power 

would be useful  and could make unnecessary many appl icat ions t o  

the Court t o  remit  and set aside awards, and i t  noted that that 

3 '  See BC Report p .  49 n .  72. 
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there was no evidence that a Manitoba prov is ion t o  t h i s  e f fec t  

had been abused or led t o  any great d i f f i c u l t i e s .  The BC Act 

i s .  271 ,  however, d i d  not fo l l ow t h i s  recommendation, and 

subst i tu ted fo r  i t  a p rov is ion  s im i la r  t o  ICAAIModel Law A r t i c l e  

33, which i s  described i n  the preceding paragraph. 

Would a l l  o f  the l im i t ed  powers granted by ICAAIModel Law 

A r t i c l e  3 3  be use fu l?  Would they lend themselves t o  s i gn i f i can t  

abuse? Would they Keep a s i gn i f i can t  number o f  appeals out o f  

the Court? O r  should an a r b i t r a t o r  have the wider powers of  

va r i a t i on  which the BC Report would have given him? 

C .  Enforcement o f  Awards 

ISSUE 6.12 

How should a rb i t r a t o r s '  awards be 
enforced?38 

COMMENT : 

The A rb i t r a t i on  Act ( s .  12) provides that an award may, by 

leave o f  the Court o f  Queen's Bench, be enforced i n  the same 

manner as a judgment or order o f  that  Court t o  the same e f fec t  

I n  add i t i on ,  under the common law, a pa r t y  may b r i ng  an act ion i n  

the Queen's Bench t o  enforce an award. The BC Act i s .  2 9 )  

includes A lber ta ' s  sect ion 12, but goes on t o  provide that 

judgment may be entered i n  the terms o f  the award. This was 

added pursuant t o  the BC Report (Rec. 32 ) .  The BC Act d i d  no t ,  

however, go on t o  include a fur ther  p rov is ion  recommended by the 

BC Report t o  the e f f e c t  that  the Court, on an app l i ca t ion  for  

leave t o  enforce an award, should have the power t o  make such 

3 8  This discussion t o  some extent overlaps the discussion o f  
Issue 6 . 6 .  
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orders as are necessary t o  ca r ry  the award i n t o  e f f e c t .  

The enforcement o f  an award under the Alberta and BC surrmary 

procedure i s  by leave o f  the Court, and the Court can refuse t o  

grant leave t o  enforce. The A I C  d r a f t  and the I C A A  go f u r t he r .  

Section 21 o f  the A I C  d r a f t  says that an award should be capable 

of being f i l e d  and enforced as i f  i t  were a judgment or order o f  

the Court wi thout the par ty  seeking to  enforce the award having 

t o  apply f o r  an order o f  enforcement. ICAA/Model Law A r t i c l e  35 

says that an award sha l l  be recognized as b ind ing and sha l l  be 

enforced, except i n  the very l im i t ed  cases i n  which the a r t i c l e  

gives the Court power t o  set aside an award. The resu l t  o f  t h i s  

p rov is ion  seems t o  be that the on ly  question for  the Court i s  how 

t o  enforce an award which i s  brought t o  i t  fo r  enforcement. 

We have e a r l i e r  expressed concern about what we perceive as 

conceptual problems i n  the re la t ionsh ip  between the a r b i t r a l  

system's decision-making process and the j u d i c i a l  system's 

enforcement process, which we th ink may g ive r i s e  t o  some 

p rac t i ca l  problems. 

Absent a procedure under which an award i s  proved and the 

Court gives leave t o  enforce i t ,  an a r b i t r a t o r ' s  award comes i n t o  

the j u d i c i a l  system as an unver i f i ed  piece o f  paper del ivered t o  

the c l e r k  o f  the Court. Even i f  the piece o f  paper were v e r i f i e d  

i n  some way, the a r b i t r a t i o n  agreement, the occurrence and 

p rop r i e t y  o f  the a r b i t r a t i o n  proceedings, the coincidence of  the 

award and the prov is ions o f  the a r b i t r a t i o n  agreement, and the 

appointment, i d e n t i t y  and signature o f  the a r b i t r a t o r ,  are a l l  

unver i f i ed .  I t  may be that i t  i s  a s u f f i c i e n t  answer that the 

respondent has recourse under appeal or se t t i ng  aside prov is ions,  
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but should the j u d i c i a l  system, without any k i nd  o f  examination, 

accept r i g h t s  founded upon an unver i f i ed  piece o f  paper 

introduced from outside the system? 

Once introduced and accepted, a money award pure and simple 

w i l l  f i t  we l l  enough i n t o  the j u d i c i a l  system's procedures f o r  

enforcing money judgments. I f  so d i rected,  the c l e r k  o f  the 

Court can issue a w r i t  o f  execution or de l i ve ry  based upon i t ,  

and the w r i t  can be enforced i n  the usual ways. The c l e r k  can 

issue a garnishee summons, which a lso f i t s  i n t o  the system. The 

Court can grant receiverships and equi tab le  execution. There do 

not seem t o  be any great d i f f i c u l t i e s  here, though unless the 

award i s  formal ly  declared t o  be a judgment o f  the Court there 

might be questions whether l i m i t a t i o n  o f  ac t ion provis ions apply 

t o  i t .  

Court judgments and orders are shaped by lawyers, judges, or 

c l e r ks .  A rb i t r a t i on  awards may not be, and they may not f i t  

legal  categor ies.  I t  may be unclear whether an award i s  a money 

award or a mere dec larat ion o f  r i g h t .  An award may purport  t o  

order payment by instalments, but i t  cannot i t s e l f  be a judgment 

f o r  each instalment nor can i t  provide for  the en t ry  o f  a new 

judgment, which would requi re  a new Court ac t ion.  An award may 

provide for  pre-award in te res t  without s e t t l i n g  the amount 

proper ly ,  or the amount o f  post-award in te res t  may requi re  t o  be 

determined. Without j u d i c i a l  i n te rven t ion ,  and w i t h  the 

a rb i t r a t o r  having exhausted h i s  powers by issu ing the award, 

there may be d i f f i c u l t i e s  i n  determining such things without the 

b r ing ing  o f  a new act ion t o  declare what the r i g h t s  o f  the 

pa r t i es  under the award are. 



We have e a r l i e r  ra ised s p e c i f i c a l l y  the re la t ionsh ip  between 

an a r b i t r a t o r ' s  power t o  grant spec i f i c  performance or an 

in junc t ion ,  i f  the law i s  t o  grant such a power, and the 

equi table fac tors  which a Court takes i n t o  considerat ion and the 

Court 's  d i s c re t i on  to  refuse the extreme remedy o f  committal 

which stands behind i t s  own s im i la r  powers. 

I t  seems t o  us that some painstaking work should be done t o  

doveta i l  the a r b i t r a l  decis ion i n t o  the j u d i c i a l  enforcement 

system. I t  seems l i k e l y  t o  us that  the u l t ima te  provis ions 

r e a l l y  requi re  some form o f  j u d i c i a l  supervis ion.  We are 

conscious, however, that  the problems which we have ou t l i ned  have 

not given much concern t o  o thers ,  and i t  may be that  i t  i s  enough 

t o  provide for  the enforcement o f  a r b i t r a t o r ' s  awards i n  the same 

manner as the judgments o f  the Court o f  Queen's Bench, e i the r  

w i t h  or without a leave prov is ion,  a p rov is ion  that the award can 

be entered as a judgment or order o f  the Court, and a prov is ion 

that the Court can make whatever orders are necessary t o  enforce 

the award. 

We would appreciate comment 



CHAPTER 7 

JUDICIAL SUPERVISION DF ARBITRATIONS 

A .  Relat ionship o f  A rb i t r a t i on  t o  the Jud ic ia l  Process 

The view which w i l l  be taken of  the p o l i c y  questions which 

we w i l l  discuss i n  t h i s  chapter depends upon the general view 

taken o f  the r e l a t i onsh ip  between a r b i t r a t i o n  and the j u d i c i a l  

process. 

A view that a r b i t r a t i o n  i s  a process car r ied  on e n t i r e l y  i n  

p r i v a t e  among consenting equals and according t o  t he i r  design 

would be an extreme view. I t  would exclude court  supervision and 

con t ro l .  A view that a r b i t r a t i o n  i s  simply an a l t e rna t i ve  

incarnat ion o f  the j us t i ce  system would be the view a t  the other 

extreme. I t  would extend t o  the a r b i t r a t i o n  system the 

t r a d i t i o n a l  supervis ion and guardianship which the courts 

exercise over the res t  o f  the j us t i ce  system. 

I t  i s  doubtful  that  e i the r  o f  these extreme views i s  the 

p reva i l i ng  view. Of the models we have re fe r red  t o ,  the I C A A  and 

the A I C  d r a f t  g i ve  less scope t o  j u d i c i a l  supervis ion than do the 

BC Report and the BC Act. The scope fo r  supervis ion given by the 

BC models i s  probably somewhat less than that given by the 

ex i s t i ng  law because o f  the r e s t r i c t i o n s  which they place on the 

r i g h t  t o  appeal on a quest ion o f  law. However, the I C A A  and the 

A I C  d r a f t  do not exclude court  supervision e n t i r e l y ,  and the BC 

Report and Act do not make i t  appl icable everywhere. The 

quest ion i s  what balance should be s t ruck between the spec ia l -  

i n te res ts  which a r b i t r a t i n g  pa r t i es  expect from the a r b i t r a t i o n  

system to  s a t i s f y  and the in te res ts  which the j u s t i c e  system 
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protects .  

A piece o f  legal  antiquarianism should be mentioned here.39 

Section 2 o f  the A rb i t r a t i on  Act provides that "a submission, 

unless a  contrary i n t en t i on  i s  expressed i n  i t ,  . . .  has the same 

e f f ec t  as i f  i t  had been made an order o f  the Cour t " .  This 

prov is ion i s  relevant t o  the discussion (though not necessar i ly  

t o  any considerat ion o f  what should be done) because i t  i s  a  

r e l i c  o f  a  time when court  supervision was broader than i t  i s  

now. 

I n  the 17th century i n  England, the r i g h t  o f  an a r b i t r a t i n g  

par ty  t o  revoke an a r b i t r a t o r ' s  au thor i t y  and thus t o  b r i ng  the 

a r b i t r a t i o n  t o  an end was a serious f law i n  the a r b i t r a t i o n  

process. I t  was, at  least t o  some ex ten t ,  cured by a  p rac t i ce  

under which the pa r t i es  t o  a  court  ac t ion  would apply t o  the 

court  fo r  a  consent order r e f e r r i n g  the dispute t o  a r b i t r a t i o n .  

The court re ta ined j u r i s d i c t i o n  t o  con t ro l  the a r b i t r a t i o n  

because the a r b i t r a t i o n  was a step i n  the ac t ion .  Then, the 

courts began t o  t r ea t  the order as an undertaking by the pa r t i es  

to  obey the order and t o  comply w i t h  the a r b i t r a t o r ' s  award, 

which meant that  re fusa l  t o  do these things was contempt o f  court  

and could be punished as such. Then, the English s ta tu te  o f  1889 

sa id ,  as does Alber ta 's  sect ion 2, that the submission has the 

same e f f ec t  as i f  i t  had been made an order o f  the Court, unless 

there i s  contrary agreement. 

I t  seems that t h i s  prov is ion could have been used - -  and i t  

i s  possible that  i t  could be used even now - -  t o  g ive the Court 

cont ro l  over everyone concerned i n  the a r b i t r a t i o n  through the 

3 9  This account i s  based upon M u s t i l l  382-398, 463. 
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contempt power. However, the p rov is ion  went out o f  use because 

the other powers o f  the Court - -  the powers t o  remove a rb i t r a t o r s  

and t o  set aside and remit awards - -  seemed t o  be s u f f i c i e n t .  

We mention t h i s  b i t  o f  h i s t o r y  merely t o  show that i t  would 

be poss ib le ,  i f  i t  were thought des i rab le ,  t o  t r ea t  an 

a r b i t r a t i o n  as an adjunct t o  a case i n  cou r t ,  and by that means, 

t o  leave the cour t  i n  con t ro l  o f  i t  i n  the same way as courts 

con t ro l  other cour t  proceedings. We do not propose that the 

spec i f i c  wording o f  sect ion 2 o f  the Alberta A r b i t r a t i o n  Act be 

ca r r i ed  forward. 

B .  Jud ic ia l  Supervision Durinq A r b i t r a t i o n  

( 1 )  Po l i cy  questions 

We th ink  that  there are two p o l i c y  questions about j u d i c i a l  

supervis ion o f  a r b i t r a t i o n s  before the awards: ( a )  when, i f  

ever, should a court  have power t o  decide that  a matter should 

not be a rb i t r a t ed  despi te an agreement t o  a r b i t r a t e ?  and ( b )  

when, i f  ever,  should a court have power t o  remove an a r b i t r a t o r ?  

We th ink  that  the t r a d i t i o n a l  forms o f  proceedings tend t o  

obscure these questions. The removal o f  a matter from 

a r b i t r a t i o n  i s  commonly considered upon an app l i ca t ion  t o  stay 

proceedings i n  an ac t ion  which a pa r t y  br ings i n  Court t o  resolve 

a dispute which, under an a r b i t r a t i o n  agreement, both  pa r t i es  

have agreed t o  r e fe r  t o  a r b i t r a t i o n .  A l t e rna t i ve l y ,  i t  may be 

accomplished by an app l i ca t ion  t o  have the Court grant a par ty  

leave t o  revoke the submission, but that  appears t o  have got - 
tangled up w i t h  the no t ion  of  the revocat ion o f  the au thor i t y  o f  

the a r b i t r a t o r .  
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We propose to  address the two po l icy  questions d i r e c t l y .  

Then we w i l l  turn to the forms of proceedings and the statutory 

d ra f t ing .  

( 2 1  Grounds for removal of ~roceedinqs from 
a rb i t ra t i on  

ISSUE 7 . 1  

( 1 )  When, i f  ever, should a court have power 
t o  decide that,  despite an agreement t o  
a rb i t ra te ,  a dispute should not be 
arb i t rated? 

( 2 )  I n  par t i cu la r ,  should an agreement by 
the par t ies  that completion of an 
a rb i t ra t i on  i s  a condit ion precedent t o  
court act ion be binding upon. the 
par t  ies? 

None o f  the models under consideration suggests that a court 

should have a d i rec t  power to abrogate an agreement t o  a rb i t ra te .  

Under every one o f  them, however, a cour t ,  under some 

circumstances and by some procedures, can remove a dispute from 

arb i t ra t ion  or allow court proceedings to  pre-empt an 

arb i t ra t ion ,  though courts lean against doing so. The specif ied 

circumstances vary considerably. The models we have referred to 

allow the Court t o  set aside an award under the fol lowing 

circumstances ( s t a r t i n g  wi th the most r e s t r i c t i v e ) :  

( 1 )  the a rb i t ra t i on  agreement i s  n u l l  and void, 

inoperative, or incapable of being performed (ICAA/Model Law 

Ar t i c l e  8 ) .  

( 2 )  the a rb i t ra t i on  agreement was made by a party under a 

legal incapacity, i s  not va l i d ,  or does not cover the dispute or 

a l l  the par t ies t o  i t :  the subject-matter i s  not lega l ly  

arb i t rable:  there i s  evidence of fraud or corrupt pract ice;  or 



115 

public policy favours court proceedings (AIC draft s. 3 3 ) .  

( 3 )  a court should have a discretion whether or not i t  

should remove a dispute from arbitration, and in the exercise of 

the discretion it  should consider a number of circumstances: 

whether or not the agreement to arbitrate was freely made; 

whether there are complex factual or legal issues and whether i t  

is appropriate that these issues be settled by arbitration in the 

light of the qualifications of the arbitrator; the comparative 

expense and delay of court and arbitration proceedings; whether 

parties to the arbitration agreement other than the applicant 

want court proceedings; whether there are parties to the court 

proceedings who are not parties to the arbitration agreement; the 

stage which the court proceedings have reached; whether the 

applicant has taken a step in the court proceedings; whether the 

applicant has been, since the date of commencement of arbitration 

proceedings, ready, willing and able to do all things necessary 

to the proper conduct of the arbitration; whether the arbitrator 

may not be capable of impartiality; whether fraud is alleged; and 

any other matter the court considers significant (BC Report, 

Rec. 15; BC Act s. 15. relating to the staying of court actions). 

The ICAA position is that an arbitration should go ahead 

unless there is something fundamentally wrong with the 

arbitration agreement itself. I t  is the most protective of the 

arbitration process against the court process, probably because 

of the desire of those involved in international commercial 

arbitrations to avoid entanglement with the local courts of the 

place where the arbitration is held. The BC position is that the 

Court should have a discretion to stop an arbitration or let i t  
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proceed, which d i sc re t i on  i t  can exercise as seems best t o  i t ,  

subject on ly  t o  the requirement that  i t  consider a number o f  

re levant fac to rs .  This i s  the model which i s  most favourable t o  

court  i n te rven t ion ,  though i t  should be noted that  i t  places upon 

the par ty  who b r ings  the court  ac t ion the burden o f  showing that  

a stay o f  the cour t  ac t ion should not be granted. The A I C  d r a f t  

pos i t i on  i s  i n  between, but considerably c loser t o  the I C A A  

pos i t i on .  

As we have ind icated a t  the beginning o f  t h i s  chapter, we 

th ink  that the quest ion comes down t o  one o f  the values t o  be 

appl ied i n  the i n t e res t s  o f  a r b i t r a t i o n  l i t i g a n t s .  Are the 

des i re  for  the cheapness and expedi t ion o f  the a r b i t r a t i o n  

process, the s p e c i f i c  expert ise o f  the a r b i t r a t o r ,  the 

i n f o rma l i t y ,  p r i vacy ,  and less adversar ia l  nature o f  the 

a r b i t r a t i o n  ( t o  the extent t o  which these advantages i n  fac t  

e x i s t ) ,  and the des i re  t o  avoid the j u d i c i a l  process, t o  have 

p r i o r i t y ?  I f  so, the I C A A  model or the A I C  model w i l l  be the 

bes t .  O r  are the i m p a r t i a l i t y ,  the independence and the legal 

expert ise o f  the j u d i c i a l  system a greater p r i o r i t y ?  I f  so, the 

BC model w i l l  be bes t .  

We i n v i t e  comment 

We tu rn  now t o  the "Scott  v .  Averv" clause, which makes 

completion o f  the a r b i t r a t i o n  process a condi t ion which must be 

f u l f i l l e d  before a pa r t y  can take court  ac t ion.  This i s  the only 

k i nd  o f  clause which Engl ish and Canadian courts have accepted as 

oust ing t he i r  j u r i s d i c t i o n  t o  t h i s  ex ten t .  



Under the I C A A ,  the court  must keep a matter i n  the 

a r b i t r a t i o n  process unless the a r b i t r a t i o n  agreement i s  n u l l  and 

vo id ,  inoperat ive or incapable o f  being performed (ICAAIModel Law 

A r t i c l e  8 ) .  Under i t ,  there i s  therefore no need fo r  a Scott 

v .  Avery c lause: the matter must at  almost a l l  events go t o  

a r b i t r a t i o n  whether or not there i s  such a clause. 

Under the other rnodels we have re fe r red  t o  - -  the BC Report, 

the BC Act and the A I C  d r a f t  - -  a Scott v .  Avery clause becomes a 

mere agreement t o  a r b i t r a t e .  This i s  consistent w i t h  the 

approach o f  the BC Report and the BC Act,  which tend t o  be more 

favourable t o  cour t  in tervent ion than do the I C A A  and the A I C  

d r a f t .  A t  f i r s t  b lush i t  seems rather less consistent w i t h  the 

general approach o f  the A I C  d r a f t ,  which tends t o  be less 

favourable t o  cour t  in tervent ion.  However, the grounds upon 

which the cour t  can intervene t o  remove a d ispute from under an 

a r b i t r a t i o n  agreement are rather l im i t ed  i n  the A I C  d r a f t ,  so 

that  the inconsistency, i f  one ex i s t s  a t  a l l ,  i s  not very great .  

As i t  i s  probable that  there are and w i l l  be fo r  some time 

t o  come a substant ia l  number o f  agreements t o  a r b i t r a t e  which 

conta in  a Scott v .  Avery clause, we i n v i t e  comment as t o  whether 

the a r b i t r a t i o n  s t a tu te  should deal w i t h  such a clause, and, i f  

so, how. 

( 3 )  Removal o f  a rb i t r a t o r  

ISSUE 7 . 2  

When, i f  ever, should a court  have power t o  
remove an a r b i t r a t o r ?  

COMMENT : 
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Again, the models t o  which we have been r e f e r r i n g  set out a 

range o f  d e f i n i t i o n s  o f  circumstances i n  which a court  (which i n  

Alberta would be the Court o f  Queen's Bench) should be able t o  

remove an a r b i t r a t o r :  

( 1 )  i f  there are circumstances which ra i se  j u s t i f i a b l e  

doubts about the a r b i t r a t o r ' s  i m p a r t i a l i t y  or  independence (but  

the challenge must be made p rompt l y ) ;  or  i f  an a r b i t r a t o r  becomes 

unable t o  perform h i s  funct ions or f a i l s  t o  act without undue 

delay (ICAAIModel Law A r t i c l es  13, 1 4 ) .  

( 2 )  i f  an a r b i t r a t o r  engages i n  corrupt or fraudulent 

p rac t i ce ;  unduly delays proceedings or an award; or i s  biased 

( A I C  d ra f t  s .  1 1 ) .  

( 3 )  i f  an a r b i t r a t o r  engages i n  fraudulent or corrupt 

conduct, i s  biased, exceeds h i s  powers, f a i l s  t o  observe the 

ru les  o f  natura l  j u s t i c e ,  or f a i l s  t o  use reasonable dispatch i n  

the a r b i t r a t i o n  or i n  the award ( B C  Report, Rec. 7,  BC Act 

s .  18 ) .  ( I f  the removal i s  fo r  fraudulent or  corrupt conduct or 

delay,  the court  should have power t o  deny the a r b i t r a t o r  

compensation f o r  h i s  services and order him t o  pay costs:  BC 

Report Rec. 1 7 . )  

The divergence between the I C A A  and A I C  d r a f t  models, on the 

one hand, and the BC model on the o ther ,  i s  not as great here as 

i n  the case o f  the removal o f  proceedings from a r b i t r a t i o n ,  

probably because the removal o f  an a r b i t r a t o r  i s  not as 

fundamental an in ter ference i n  the a r b i t r a t i o n  process as i s  the 

removal o f  an issue from the a r b i t r a t i o n  process i n t o  cour t .  The 

p r i nc i pa l  d i f fe rence  i s  that the BC model al lows the Court t o  
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remove an a r b i t r a t o r  on the grounds that he i s  not fo l lowing the 

ru les  o f  natura l  j u s t i c e .  The I C A A  and the A I C  d r a f t  a l low 

removal on grounds o f  b ias (sub ject ,  i n  the case of  the ICAA, t o  

a requirement that  the aggrieved par ty  move q u i c k l y ) ,  but  not on 

other grounds having t o  do w i t h  natural  j u s t i ce .  

We i n v i t e  comment as t o  what approach should be taken t o  the 

grounds for  the removal o f  an a rb i t r a t o r  by the Court. 

( 4 )  Provisions of  a new s ta tu te  

ISSUE 7 . 3  

What s t a tu to r y  provis ions should be adopted 
t o  g i ve  e f f e c t  t o  the answers t o  the p o l i c y  
questions under Issues 7 . 1  and 7 .2?  

COMMENT : 

A simple p rov is ion  that the Court o f  Queen's Bench has power 

t o  remove an a r b i t r a t o r  under spec i f ied circumstances i s  

s u f f i c i e n t  t o  deal w i t h  Issue 7 . 2 ,  the circumstances under which 

the Court should be able t o  remove an a r b i t r a t o r .  

The s i t ua t i on  i s  more complex w i th  regard t o  the question 

when the Court should be able t o  remove an issue from a r b i t r a t i o n  

a l together .  

For the l as t  hundred years at  l eas t ,  t h i s  issue has been 

deal t  w i t h  i n  proceedings which ra i se  i t  on ly  i n d i r e c t l y .  The 

f i r s t  k ind  o f  proceedings i s  an appl icat ion t o  stay a court  

ac t ion:  i f  a pa r t y  t o  an a r b i t r a t i o n  agreement br ings a court  

ac t ion invo lv ing a dispute which the agreement requires t o  go t o  

a r b i t r a t i o n ,  the other par ty  may apply fo r  a stay o f  the court  

ac t ion.  I f  the cour t  grants a s tay,  the court  ac t ion  i s  
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e f f ec t i ve l y  stopped and the a rb i t r a t i on  must continue. I f  the 

court refuses a stay, the a rb i t r a t i on  i s  e f f ec t i ve l y  pre-empted 

by the court act ion. 

The second k ind of proceedings i s  an appl icat ion by a par ty  

to  an a rb i t r a t i on  agreement e i ther  for leave to  revoke the 

submission to a rb i t r a t i on  or to revoke the author i ty  of  an 

a rb i t r a to r .  The former, an appl icat ion for leave to  revoke the 

submission, does ra ise  the issue squarely, though i t  i s  only for  

leave to revoke and not for a revocation. The l a t t e r  does not on 

the face of i t  ra ise the issue at a l l ,  though there i s  some 

jud i c i a l  author i ty  for the proposit ion that i t  should be decided 

on much the same grounds as an appl icat ion for a stay o f  a court 

act ion would be decided. 

Should these forms of proceedings continue? 

A statute which provided for an appl icat ion by a respondent 

to remove a dispute from a rb i t r a t i on  i n to  cour t ,  or an 

appl icat ion by a claimant to  remove a claim i n  court i n t o  

a rb i t r a t i on ,  or both, would be more read i l y  i n t e l l i g i b l e .  I n  the 

f i r s t  case, i t  could go on to provide that a removal i n to  court 

would stay the a rb i t r a t i on .  I n  the second, i t  could go on to 

provide that a removal i n t o  a rb i t r a t i on  would stay the court 

proceeding. 

Al ternat ive ly ,  the present manner o f  speaking could be 

continued. The stay or the revocation of author i ty  or o f  the 

submission could continue to  be the rubr ics.  The law could be 

improved by making the consequences o f  e i ther  proceeding e x p l i c i t  

instead o f  i m p l i c i t ,  that i s ,  for  example, the s tatute could 
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continue to ta l k  of  the primary r e l i e f  for the claimant as being 

a stay o f  the court ~roceedings which have been brought by the 

respondent, but i t  could then go on to  say that i f  the stay i s  

granted the a rb i t ra t i on  i s  to continue, and that i f  the stay i s  

refused the a rb i t ra t i on  i s  not to continue. These provisions 

could be made almost as e x p l i c i t ,  and would avoid the upset which 

comes from changes i n  t rad i t iona l  terminology. 

What course o f  action should be followed? 

Whichever course of  act ion i s  followed, we do not see any 

point i n  the present provision i n  the Arbi t rat ion Act under which 

the Court of  Queen's Bench can grant a party leave to revoke a 

submission, nor the a l ternat ive expression under which a court 

can grant leave to  a par ty  to  revoke the author i ty  of an 

a rb i t ra to r .  I f  the Court i s  to  have power to  take an issue from 

arb i t ra t ion ,  i t  should be subsumed either under the continuation 

of a stay provision or under a provision under which the Court 

can remove an issue from a rb i t ra t i on .  I f  the ex is t ing  provision 

i s  regarded as a power to  allow a party to  revoke the authori ty 

of  a speci f ic  a rb i t ra to r  rather than a power to  allow a party to 

revoke an a rb i t ra t i on  agreement, i t  should be subsumed under a 

power to  remove an a rb i t ra to r .  

( 5 )  Special case 

ISSUE 7 . 4  

Should the arbitrator be able to state a case 
for the court? 

Under section 7 o f  the Arb i t ra t ion  Act, an arb i t ra to r  may 

"s ta te  an award as to  the whole or part  i n  the form of a special 



case for the op in ion o f  the Cour t " .  Under sect ion 14, he may 

" s t a t e  i n  the form o f  a special case fo r  the op in ion o f  the Court 

any question o f  law a r i s i ng  i n  the course o f  the reference".  

Further,  under sect ion 14, the Court has power t o  order an 

a r b i t r a t o r  t o  s t a te  a special  case. The special  case under 

sect ion 14 can be s ta ted at  any time dur ing the a r b i t r a t i o n  as a 

form o f  consul ta t ion o f  the Court by the a r b i t r a t o r .  I t  can be 

s ta ted i n  the award i t s e l f :  the a rb i t r a t o r  says what h i s  award 

would be i f  the question i s  answered i n  one way and what h i s  

award would be i f  i t  i s  answered i n  another way, and e i the r  leave 

i t  a t  that  or make h i s  award subject t o  the Cour t 's  opinion on 

the question o f  law. 

The English A rb i t r a t i on  Act o f  1979 d i d  away w i t h  the 

special  case. According t o  one English judge,40 the special case 

procedure was a sa t i s fac to ry "  method o f  co r rec t ing  e r ro rs  o f  law, 

but i t  had come t o  be manipulated t o  produce very considerable 

delay and had resu l ted  i n  English a r b i t r a t i o n  beginning t o  f a l l  

i n t o  disrepute.  The 1979 Act subst i tu ted an appeal on a question 

o f  law under some circumstances for  the English counterpart o f  

A lber ta 's  sect ion 7, and i t  subst i tu ted a p rov is ion  for  the 

determination by the High Court o f  a pre l iminary  question o f  law 

( w i t h  the consent o f  e i the r  the a r b i t r a t o r  or a l l  pa r t i es )  for  

A lber ta 's  sect ion 14. The BC Report recommended, and the BC Act 

adopted, a s im i la r  set o f  prov is ions.  

The I C A A  does not have any p rov is ion  f o r  e i the r  the 

statement o f  a special  case or the determination o f  a pre l iminary  

question o f  law. Neither does the A I C  d r a f t .  

4 0  S i r  John Donaldson M R ,  Commercial A r b i t r a t i o n  - -  1979 and 
After (1983) 48 A rb i t r a t i on  259. 
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On the one hand, i t  may be thought unfortunate that  an 

a r b i t r a t i o n  should have t o  be car r ied  through t o  completion when 

there i s  doubt, fo r  example, whether the a r b i t r a t o r  has 

j u r i s d i c t i o n  or  whether, even i f  the a r b i t r a t o r  f i nds  the facts  

put forward by the c la imant,  the c la im i s  v a l i d .  I t  would be 

useful  fo r  the legal  foundation t o  be establ ished f i r s t .  This 

can be done i n  cour t  proceedings through the determination o f  a 

pre l iminary  question o f  law, and s im i la r  considerations apply t o  

a rb i t r a t i ons .  

On the other hand, the speci a1 case procedure can be used as 

a means o f  delay and t o  b r i ng  an undesirable element o f  cont ro l  

by the courts i n t o  proceedings i n  which the pa r t i es  want a 

decis ion by a r b i t r a t o r s  whom they have chosen or who w i l l  have 

special q u a l i f i c a t i o n s .  The appl icat ion fo r  the determination o f  

a pre l iminary  question o f  law might ra ise  some o f  the same 

problems. 

We i n v i t e  comment 

( 6 )  Competent court  

ISSUE 7 . 5  

What cour t  o r  cour ts  should have the powers 
provided f o r  under Issues 7 .1  t o  7 . 4 ?  

The tenor o f  the BC Report suggests that  the Supreme Court 

o f  B r i t i s h  Columbia would be the court  t o  exercise the powers 

conferred under Issues 7 . 1  t o  7 . 4 .  I n  general, t h i s  appears t o  

be the r i g h t  approach, as i t  i s  the superior cour ts  o f  un l imi ted 

j u r i s d i c t i o n  which have customari ly exercised such powers. 
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There i s  one poss ib le  exception. Under the A rb i t r a t i on  Act, 

i t  i s  the court  i n  which an act ion i s  brought which has power t o  

stay the act ion because o f  an agreement t o  a r b i t r a t e .  On the one 

hand, i t  seems appropr iate enough that a court which has power t o  

adjudicate upon a dispute should also have power t o  decide 

whether the dispute should be a rb i t r a t ed  or decided j u d i c i a l l y ,  

and i t  i s  not des i rab le  that  an appl icant fo r  a stay o f  an act ion 

brought i n  the Prov inc ia l  Court should be sent o f f  t o  the Queen's 

Bench t o  get i t .  On the other hand, there i s  something t o  be 

said fo r  having the supervision o f  the a r b i t r a t i o n  system i n  the 

hands o f  one cou r t ,  which would have t o  be the Queen's Bench, 

and, i f  the stay has the e f f e c t  o f  stopping the a r b i t r a t i o n  

process, i t  could have have impl icat ions for  other disputes under 

the same a r b i t r a t i o n  agreement. 

We i n v i t e  comnent. 

B .  Jud ic ia l  Supervision After an Award 

( 1  Form o f  proceedinqs: pre l iminary  discussion 

Under the A rb i t r a t i on  Act ( s s .  1 0 ,  l l ) ,  the Court o f  Queen's 

Bench has two spec i f i c  powers. One i s  t o  set aside an award. 

The second i s  t o  remit  the award t o  the a r b i t r a t o r  for  fur ther  

consideration and award. The BC Report recommended both that the 

BC Supreme Court continue t o  have t h i s  power and that a r i g h t  o f  

appeal t o  the Supreme Court be added. The I C A A  provides for 

se t t i ng  aside an award but not fo r  an appeal. The A I C  d r a f t  

provides fo r  an appeal t o  the Court o f  Appeal but not for  se t t i ng  

aside an award. 
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We propose to  defer consideration of the form which jud ic ia l  

supervision a f te r  the award may take u n t i l  we have raised the 

po l icy  issues. So as to avoid using any of the t rad i t iona l  

terms, which might be taken to  be an e lect ion to  adopt a 

par t icu lar  form of proceeding, we w i l l  t a l k  of grounds for 

"upsetting" an award. 

( 2 1  Grounds for exercise of jud ic ia l  supervisory 
power s 

ISSUE 7.6 

Upon what grounds should the Court be able t o  
upset an a rb i t ra to r ' s  award? 

COMMENT : 

( a )  Mistake i n  the award 

I t  seems that the Court w i l l  remit an award to  an arb i t rator  

i f  the arb i t ra to r  says that the award does not properly express 

h is  in tent ion and asks to have i t  I s  t h i s  power 

desirable? 

( b )  New evidence 

I t  seems that the Court w i l l  also remit the award i f  a party 

wants to put i n  new evidence to which the arb i t ra to r  could give 

some weight and i f  the party could not ,  by the exercise of 

reasonable di l igence, have put the evidence i n  at the hearing. 

I s  t h i s  power desirable? 

( c )  Mistake of fact 

4 1  BC Report 68-69 
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I t  i s  said that  the Court has an inherent power t o  set aside 

an award for  a mistake o f  fac t  which i s  apparent on the face o f  

the award. The BC Report (Rec. 3 7 )  s p e c i f i c a l l y  recomnended that 

the Court have no power t o  set aside an award for  mistake o f  

f a c t ,  and the BC Act ( s .  3 0 ( 3 ) )  so provides. The I C A A  and the 

A I C  d r a f t  would not g ive  the Court power t o  consider e r ro r  o f  

f ac t .  I t  i s  doubtful  that  such a power should be continued. 

Should the Court have power t o  consider e r ro r  o f  f a c t ?  

There are decisions t o  the e f f ec t  that an a rb i t r a t o r  who 

makes a f i nd i ng  o f  fac t  without evidence has exceeded h i s  

j u r i s d i c t i o n  and comnitted " m i s c ~ n d u c t " . ~ ~  Presumably the BC 

Report and the BC Act would ca r ry  forward the Court 's  power t o  

set aside or remit  an award on that grounds. Neither the I C A A  

nor the A I C  d r a f t ,  upon any ord inary  i n t e rp re t i on ,  would do so. 

Should making a f i nd i ng  o f  fac t  without evidence be a grounds for 

upsett ing an award? 

I d )  Mistake of  law 

The question whether and when a court  should have power t o  

upset an award on the grounds that the a r b i t r a t o r  has made an 

er ror  of  law i s  more d i f f i c u l t .  

The t r a d i t i o n a l  statement o f  the law i s  t ha t ,  by way o f  

exception t o  the general propos i t ion that an a r b i t r a t o r ' s  award 

i s  f i n a l  and binding, the courts can set aside an a r b i t r a t o r ' s  

award i f the award i s  based upon an er ror  o f  law which appears on 

the face o f  the award. I t  can be argued that the exception i s  

unsat is factory  because i t  extends court  in ter ference w i th  the 

BC Report 6 3  



t r ibunal which the par t ies  have been chosen, or i t  can be argued 

that the exception i s  j u s t i f i e d  by the need to  avoid in jus t ice .  

I f  the exception i s  j u s t i f i e d  at a l l ,  i t  i s  d i f f i c u l t  t o  j u s t i f y  

r e s t r i c t i n g  i t  t o  cases i n  which the error o f  law i s  apparent on 

the face of the award: an arb i t ra to r  can s t u l t i f y  the cour t ' s  

j u r i sd i c t i on  by the simple expedient of ensuring that h i s  reasons 

are not apparent on the face of the award, and i t  seems that 

there are times and places when and where arb i t ra to rs  have 

commonly done so. 

There i s ,  however, an exception to  the exception. I f  the 

par t ies have spec i f i ca l l y  referred a question of law to an 

a rb i t ra to r ,  then the fact  that the arb i t ra to r  answers the 

question wrongly i s  not a grounds for se t t ing  aside the award. 

Some recent judgments43 indicate that the law on the exception to  

the exception has become almost unbearably complex. There i s  

d i f f i c u l t y  i n  determining when a question of law has been 

spec i f i ca l l y  referred.  I t  has been author i ta t i ve ly  stated that 

there are exceptions to  the exception to  the exception. There i s  

even a suggestion that i f  the question o f  law i s  a question o f  

in terpretat ion o f  a contract,  the administrative law test that a 

decision should not be set aside unless i t  i s  patent ly 

unreasonable appl ies, though th is  suggestion does not appear to  

be well-founded. Some c l a r i f i c a t i o n  o f  the law, at least ,  i s  

needed. 

The BC Act ( s .  321, which gives e f fec t  t o  the BC Report 

(Rec. 3 7 1 ,  allows a par ty  t o  appeal on a question o f  law (though, 

- 

4 3  Par t i cu la r ly  VolvoCanada Ltd, v. International Union, 
United Automobile, Aerospace & Agricultural Implement 
Workers of America, Local 720 (1980) 99 DLR (3 rd)  1 9 3 .  
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as we w i l l  note below, the r i gh t  i s  l im i ted ) .  This i s  i n  

subst i tu t ion for the ex is t ing  power to  set aside for error on the 

face o f  the award. Neither the A I C  d ra f t  nor the I C A A  would give 

a par ty  any access to  a court on grounds o f  an error i n  law. 

The question whether there should be an appeal on a question 

of  law i s  another question the answer to  which depends upon the 

fundamental view of a rb i t ra t i on  which i s  taken. I f  what i s  

paramount i s  the perceived desire of  those who choose a rb i t ra t i on  

for the perceived cheapness, expedition, expertise, in formal i ty ,  

pr ivacy, and less adversarial nature of a rb i t ra t i on ,  and thei r  

perceived desire to  avoid the jud ic ia l  process, i t  would be 

better t o  allow the Court to  intervene only i n  res t r i c ted  

circumstances, not including alleged errors i n  law. I f  what i s  

paramount i s  the supervision o f  a rb i t ra t i on  by the courts to  

ensure fairness and avoid legal i n jus t i ce ,  then r e l i e f  on grounds 

of error i n  law should be provided. 

I t  should be noted that the appeal provided by the BC Act i s  

l imi ted.  F i r s t ,  an appeal can be taken only w i th  leave of  the 

Court. Second, the Court i s  to  grant leave only i n  l imi ted 

circumstances: i f  the importance of the resu l t  o f  the 

a rb i t ra t i on  to  the par t ies j u s t i f i e s  the intervent ion of  the 

Court and the determination o f  the point of  l a w  may prevent a 

miscarriage of jus t ice ;  i f  the point of  law i s  of  importance to  a 

class of which the appellant i s  a member; or i f  the point of  law 

i s  of general or publ ic  importance. Third, the par t ies may agree 

to  exclude the j u r i sd i c t i on  of  the Court t o  hear such an appeal, 

though they can do so only a f te r  the hearing of the a rb i t ra t i on  

has comnenced . 
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A member of  the Law Reform Comnission of B r i t i s h  Columbia 

dissented from t h i s  model on the grounds that the system was 

complicated, involv ing,  as i t  does, an appl icat ion fo r  leave and 

an appeal t o  the Supreme Court followed by another appeal t o  the 

Court o f  Appeal. He would have reconmended an appeal as of r i g h t  

on a question of  law d i r e c t l y  t o  the Court of Appeal, but he 

would have allowed the par t ies  t o  contract out of the r i g h t  o f  

appeal by agreement at any time. 

The questions here are: Should a court have the power t o  

upset an award on the grounds of error of  law? Should leave be 

required? Should the par t ies  be able t o  contract out o f  a r i g h t  

o f  appeal, e i ther  at  any time, or a f te r  the comnencement of  the 

a rb i t r a t i on?  

( e l  Wronqful procurement of award 

Under the Arb i t ra t ion  Act ( s .  11(2) 1 ,  the Court can set 

aside an award which has been improperly procured. The examples 

of  improper procurement which cannot be deal t  w i th  under the 

heading of misconduct or a r b i t r a l  error appear t o  involve a par ty  

deceiving an a rb i t r a to r  or f raudulent ly concealing mater ial  

evidence ( E C  Report page 62 ) .  The BC Act ( s .  3 0 )  ca r r ies  t h i s  

forward as a grounds for se t t ing  aside or remi t t ing  the award. 

The I C A A  and the A I C  d ra f t  do not .  Should the Court have power 

t o  upset an award on the grounds that the award was improperly 

procured? 

( f )  Misconduct or a r b i t r a l  error 

The BC Act ( s .  30 ) ,  fol lowing the BC Report,provides that 

the Court can set aside or remit the award on the grounds of  
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a r b i t r a l  e r ro r .  I t  ( s .  1 )  defines " a r b i t r a l  e r r o r "  t o  be 

misconduct and t o  include corrupt or fraudulent conduct, b ias ,  

act ing i n  excess o f  powers, and f a i l u r e  t o  observe the ru les of  

natural  j us t i ce .  

The A I C  d r a f t  deals w i th  bias under the heading o f  remva l  

o f  the a rb i t r a to r  and the I C A A  deals w i t h  i t  by prov id ing a 

l im i ted  opportuni ty t o  challenge the a r b i t r a t o r .  The A I C  d r a f t  

a lso deals w i t h  corrupt or fraudulent p rac t i ce  i n  the same way. 

The I C A A  and the A I C  d r a f t  do not re fe r  t o  natural  j us t i ce .  

They do, however, al low the Court t o  upset an award on the 

grounds that the par ty  making the appl icat ion was not given 

proper not ice o f  the appointment o f  an a rb i t r a to r  or o f  the 

a r b i t r a l  proceedings or was otherwise unable t o  present h i s  case. 

What should be done? Provisions for  pre-award and 

post-award court  supervision and contro l  should form a coherent 

pat tern.  I f  the narrower I C A A  or A I C  d r a f t  provis ions for 

pre-award supervision and control  are adopted, i t  i s  l i k e l y  that 

t h i s  consideration would suggest that the narrower I C A A  or A I C  

d r a f t  provis ions for post-award contro l  should also be adopted. 

S imi la r l y ,  i f  the broader BC provis ions for  pre-award supervision 

and control  are adopted, i t  i s  l i k e l y  that the broader BC 

provis ions for post-award supervision contro l  should be adopted. 

We i n v i t e  corrment . 

( g )  Fundamental i n v a l i d i t y  o f  proceedinqs 

The I C A A  and A I C  d ra f t s  provide for  upsett ing an award on 

grounds that a par ty  was under a legal incapaci ty when the 
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a rb i t r a t i on  agreement was made, or i f  the a r b i t r a t i o n  agreement 

was i nva l i d ,  or i f  the dispute does not f a l l  w i t h in  i t  or was not 

referred to the a r b i t r a t o r ,  or i f  the a r b i t r a l  t r ibunal  was not 

properly const i tu ted,  or i f  the dispute i s  not a rb i t r ab le ,  or i f  

the award i s  i n  c o n f l i c t  w i th  the publ ic po l i cy  o f  the province. 

Neither the A rb i t r a t i on  Act (Alber ta)  nor the BC Act 

mentions these l a t t e r  grounds for upsetting an award. I t  i s  

l i k e l y ,  however, that the Court would, i f  any o f  them ex is ts ,  

grant a jud ic ia l  declarat ion that the a r b i t r a t i o n  proceedings 

were i nva l i d .  

( 3 )  Powers o f  the Court 

ISSUE 7 . 7  

What powers should the Court have when i t  
upsets an a r b i t r a t o r ' s  award? 

COMMENT : 

The next question i s  what a court should be able t o  do i f  i t  

f inds that an a r b i t r a t o r ' s  award should be upset on any grounds 

provided for i n  the a r b i t r a t i o n  statute. Should i t  be able to  

set aside the award so that the award has no e f fec t?  Should i t  

be able to send the dispute back to  the arb i t ra to r  t o  make a 

further award based on the cour t ' s  opinion about the fac ts ,  the 

procedure or the law? Should i t  be able to  subst i tu te i t s  own 

opinion for that of  the a rb i t r a to r?  

The BC Act, fol lowing the BC Report, provides for se t t ing  

aside or remi t t ing  an award on grounds o f  improper procurement or 

a r b i t r a l  e r ro r .  I t  also provides for an appeal on a point  o f  

law, upon which the Court may confirm, vary or set aside the 
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award, or remit the award t o  the arb i t ra to r  for further 

consideration together w i th  the Court 's opinion on the question 

of  l a w  that was the subject of the appeal. Thus, when a question 

of  law i s  concerned, the Court can subst i tu te i t s  own opinion for 

that of  the a r b i t r a t o r ,  but i t  can otherwise only set aside or 

remi t  . 

The I C A A  provides only for se t t ing  aside an award, though 

the Court can suspend the se t t ing  aside i n  order to  give the 

arb i t ra to r  an opportunity t o  take steps t o  remove the grounds for  

set t ing aside. The A I C  d ra f t  does not specify the powers o f  the 

Court upon an appeal, but the nature o f  the grounds o f  appeal are 

such that the Court could do l i t t l e  else than t o  set the award 

aside. 

( 4 )  Form o f  proceedinqs: conclusion 

There are two primary forms o f  proceedings disclosed by the 

models under discussion: a summary appl icat ion to  the Court, and 

an appeal to  the Court. The summary appl icat ion i s  associated 

w i th  se t t ing  aside an award or remi t t ing i t  t o  the arb i t ra to r  for 

reconsideration. The appeal i s  associated i n  the BC model w i th  a 

question o f  law as grounds and w i th  the wider powers which an 

appellate court normally has on an appeal. I n  the A I C  d r a f t ,  the 

appeal appears t o  be associated e i ther  w i th  se t t ing  aside an 

award or f ind ing that the whole a rb i t ra t i on  process was a n u l l i t y  

or fundamental l y  flawed. 

I f  there i s  an appeal on a question o f  law, the use of  a 

procedure ca l led  an appeal i s  probably indicated, as the Court 

w i l l  presumably have the power to  change the outcome o f  the 



arb i t ra t i on  i f  the arb i t ra to r  was wrong i n  law. There i s ,  

however, no reason why the appeal could not be conducted i n  

accordance w i th  a summary procedure. Most of  the other grounds 

mentioned above lend themselves to  a summary appl icat ion to  the 

Court to  set aside or remit .  I t  seems that the choice of  

procedure depends upon the choice of grounds. 

Neither model refers to the granting by the Court of  a 

jud ic ia l  declarat ion or in junct ion.  Probably much of  what gives 

grounds for se t t ing  aside an award would also give grounds for a 

declaration that the a rb i t ra t i on  proceedings are defect ive or 

that the award i s  ine f fec t ive ,  and i t  may also give grounds for 

an in junct ion against the continuance of  the a rb i t ra t i on  

proceedings. Under the Arbi t rat ion Act and the BC Act, some of  

the fundamental defects mentioned i n  the I C A A  and i n  the A I C  

d ra f t  can probably be dealt  with only by an act ion for a 

declaration or an in junct ion or both. 

There i s  a question whether a l l  remedies should be brought 

i n t o  the a rb i t ra t i on  statute.  However, i t  i s  l i k e l y  that the 

courts w i l l  continue to  exercise some form of  j u r i sd i c t i on  to  

deprive of  legal e f fec t  any award made a f te r  a rb i t ra t i on  

proceedings which have such a fa ta l  flaw that they are r e a l l y  

t o t a l l y  improper. 

( 5 )  Competent court 

ISSUE 7 . 8  

What court or courts should have power t o  
upset an award? 

COMMENT : 



I n  A l b e r t a ,  the  Appe l l a t e  D i v i s i o n  o f  t he  Supreme Cour t  f o r  

many years  e x e r c i s e d  j u r i s d i c t i o n  t o  se t  as i de  and r e m i t  awards, 

b u t  when Court o f  Queen's Bench and the  Cour t  o f  Appeal were 

c r e a t e d  i n  1979 the  j u r i s d i c t i o n  was t r a n s f e r r e d  t o  the  Queen's 

Bench. I n  B r i t i s h  Columbia, the  Supreme Cour t  i s  t he  s u p e r v i s i n g  

c o u r t ,  f o l l o w i n g  a d i v i d e d  recommendation f rom the  Law Reform 

Commission. The A I C  d r a f t  r e f e r s  t o  an " a p p e l l a t e  c o u r t " ,  which 

means the  Cour t  o f  Appeal.  

I t  i s  e a s i e r ,  qu i cke r  and cheaper t o  go t o  t he  Cour t  o f  

Queen's Bench than  i t  i s  t o  go  t o  the  Cour t  o f  Appeal,  and the  

Cour t  o f  Queen's Bench s i t s  throughout  the  p r o v i n c e .  That 

suggests the  c h o i c e  o f  the  Queen's Bench as the  s u p e r v i s i n g  

c o u r t .  On t he  o t h e r  hand, a p a r t y  may appeal a Queen's Bench 

o rder  t o  the  Cour t  o f  Appeal,  and i n  such a case t he  appeal t o  

the  Queen's Bench i s  an a d d i t i o n a l  s t e p ,  and t he  b e n e f i t  f rom i t  

i s  n o t  l i k e l y  t o  be  comensu ra te  w i t h  t he  a d d i t i o n a l  c o s t  and 

d e l a y  i n v o l v e d  i n  i t .  That suggests t he  cho i ce  o f  t he  Cour t  o f  

Appeal as the  s u p e r v i s i n g  c o u r t ,  though the  e f f e c t  o f  the  

argument may be lessened because most cases a r e  n o t  appealed 

f u r t h e r  a f t e r  a Queen's Bench o r d e r .  F u r t h e r ,  where the  q u e s t i o n  

on which an appeal i s  founded i s  a q u e s t i o n  o f  law, t h e r e  may be 

some f e e l i n g  t h a t  the  Court  o f  Appeal i s  the  p roper  c o u r t  t o  dea l  

w i t h  i t .  There may a l s o  be  some f e e l i n g  t h a t  an appeal f rom a 

multi-member body ,  which an a r b i t r a l  t r i b u n a l  o f t e n  i s ,  shou ld  

n o t  go t o  a s i n g l e  judge.  

We i n v i t e  comment 

C ,  Appeals f rom Superv isory  Orders 



I S S U E  7 . 9  

Should appeals be permit ted from order o f  the 
Court o f  Queen's Bench which ass is t  and 
con t ro l  a r b i t r a t i o n  proceedings? 

COMMENT : 

The A I C  d r a f t ,  presumably w i t h  the in ten t ion  o f  ensuring 

that appeals are not used t o  delay a r b i t r a t i o n  proceedings, 

provides i n  a number o f  instances that an order o f  the Court of  

Queen's Bench i s  not t o  be subject t o  an appeal t o  the Court o f  

Appeal. These instances include the fo l lowing:  an order by which 

the Court ass is ts  the process by taking an act ion,  performing a 

funct ion or making a decis ion or order ing someone t o  do so ( s .  

81; an order consol idat ing a rb i t r a t i ons  ( s .  27 ) ;  and a decis ion 

of  the Court t o  grant or t o  refuse a stay o f  a court  ac t ion on 

the dispute ( s .  3 3 ) .  On the other hand the d r a f t  provides for  an 

appeal from an order removing an a rb i t r a t o r  I s .  12 ) .  

D .  Contract inq out o f  Court Su~e rv i s i on  

I S S U E  7.10 

( 1 ! Should the pa r t i es  t o  an a r b i t r a t i o n  
agreement be able t o  exclude any or a l l  o f  
the j u r i s d i c t i o n s  which the Court has or 
should have under the a r b i t r a t i o n  s ta tu te? 

( 2 )  I f  an exclusion agreement i s  t o  be 
permi t ted ,  should the par t ies  be able t o  
enter i n t o  i t  at  any time or only a f t e r  an 
a r b i t r a t i o n  has been commenced? 

COMMENT : 

The A r b i t r a t i o n  Act confers on the Court o f  Queen's Bench 

the various j u r i s d i c t i o n s  which have been described i n  t h i s  

paper. The existence o f  those j u r i sd i c t i ons  i s  something 
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prescribed by law and has nothing t o  do w i t h  the in tent ions o f  

the par t ies  t o  an a r b i t r a t i o n  agreement. I t  i s  un l i ke l y  that the 

par t ies  can agree t o  oust them (though they may do an end run 

around any pa r t i cu l a r  system of laws by cont ract ing t o  make 

another system o f  laws appl icable t o  the a r b i t r a t i o n  

agreement).44 

The English A rb i t r a t i on  Act 1979,  which subst i tu ted a r i g h t  

o f  appeal on a question of  law for the power o f  the Court to  set 

aside an award for  e r ro r  o f  law on i t s  face, provided that the 

r i g h t  can be excluded by agreement between the p a r t i e s .  I n  the 

case o f  a domestic a r b i t r a t i o n  (except three spec i f i c  

categor ies) ,  the agreement can be made only a f te r  the 

commencement o f  the a rb i t r a t i on .  I n  the case of  a non-domestic 

a rb i t r a t i on ,  the agreement t o  exclude the the r i g h t  o f  appeal can 

be made i n  advance, a concession which, i t  appears, was made i n  

order t o  maintain England's competit ive advantage as an 

a rb i t r a t i on  forum. 

The BC Act ( s .  3 4 )  provides that i f  the pa r t i es  so agree, 

the Supreme Court does not have j u r i s d i c t i o n  e i ther  t o  hear such 

an appeal or t o  determine a question o f  l a w  a r i s i ng  i n  the course 

o f  an a r b i t r a t i o n  proceeding. The agreement would no t ,  however, 

have e f fec t  unless i t  i s  entered i n t o  a f t e r  the commencement o f  

the hearing o f  the a r b i t r a t i o n .  This gives e f f e c t  t o  the BC 

Report's recomnendations (Rec. 4 4 ) .  

The question i s  whether, and t o  what extent ,  the 

j u r i sd i c t i on  o f  the Court t o  supervise and cont ro l  an a r b i t r a t i o n  

should be capable o f  being excluded by agreement o f  the par t ies .  

4 4  Russell 2 1 8 - 2 2 0 .  
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On the one hand, i t  can be argued tha t  Court supervis ion and 

c o n t r o l  i s  a safeguard t o  ensure that  the p a r t i e s  t o  an 

a r b i t r a t i o n  rece ive j u s t i c e  according t o  law. On the other hand, 

i t  can be argued tha t  app l i ca t ions  t o  the Court are c o s t l y  and 

time-consuming and can be used t o  s t u l t i f y  the proceedings, and 

that  there i s  no o b j e c t i v e  evidence that  the j u s t i c e  dispensed by 

the Courts i s  super ior  t o  the j u s t i c e  dispensed by a r b i t r a t o r s .  

I t  can a l so  be argued that  the p a r t i e s  have chosen t h e i r  forum 

and should be able t o  con f ine  themselves t o  i t  i f  they wish, 

though, on the o ther  hand, i t  may be argued that  the choice i s  

i l l u s o r y ,  g iven tha t  many a r b i t r a t i o n  clauses appear i n  standard 

form con t rac ts ,  which a p a r t y  has l i t t l e  choice but  adhere t o ,  or 

as standard b o i l e r - p l a t e  t o  which p a r t i e s  do not  i n  f a c t  address 

t h e i r  minds. 

The issue w i l l  be decided t o  some extent  by the view which 

i s  taken o f  the proper r e l a t i o n s h i p  between the a r b i t r a t i o n  

process and the j u d i c i a l  process. 
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Schedu 1 e 

HER MGJESTY, by and w i th  the advice and consent o f  the 
Legis la t ive Assembly o f  Alberta, enacts as fol lows: 

1 I n  t h i s  Act, 

i a i  " c l e r k "  means the c l e r k  o f  the Court for the 
j u d i c i a l  d i s t r i c t  i n  which the a r b i t r a t i o n  takes 
place; 

( b l  "Court" means the Court o f  Queen's Bench; 



( c )  "professional  a r b i t r a t o r "  means an a r b i t r a t o r  
who i s  by profession a b a r r i s t e r ,  s o l i c i t o r ,  
a r ch i t ec t ,  Dominion land surveyor or Alberta land 
surveyor ; 

( d l  "submission" means a w r i t t e n  agreement t o  
submit present or fu ture di f ferences t o  
a r b i t r a t i o n  whether an a rb i t r a t o r  i s  named i n  i t  
or no t .  

2 A submission, unless a contrary i n t en t i on  i s  
expressed i n  i t ,  

( a )  i s  i r revocable except by leave o f  the Court 
and has the same e f f ec t  as i f  i t  had been made an 
order o f  the Court, and 

( b )  sha l l  be deemed to  include the prov is ions set 
out i n  the Schedule so far  as appl icalbe t o  the 
reference under the submission. 

3 I f  a par ty  t o  a submission or a person claiming 
through or under him commences legal proceedings i n  a 
court against another par ty  t o  the submission or a 
person claiming through or under him i n  respect o f  a 
matter agreed t o  be re fer red,  a par ty  to  the legal  
proceedings may a t  any time before de l i ve r i ng  any 
pleadings or taking any other steps i n  the proceedings, 
apply t o  that  court  fo r  an order staying the 
proceed i ngs . 

4 The Court t o  which an appl icat ion i s  made under 
sect ion 3 may make the order on being s a t i s f i e d  

( a )  that  there i s  no s u f f i c i e n t  reason why the 
matter should not be re fer red i n  accordance w i t h  
the submission, and 

( b )  that  the appl icant was a t  the time when the 
proceedings were commenced and s t i l l  remains ready 
and w i l l i n g  t o  do a l l  things necessary t o  the 
proper conduct o f  the a r b i t r a t i o n .  

5 1 1 )  A pa r t y  t o  a submission may serve on the other 
par ty  or pa r t i es  or on the a r b i t r a t o r s ,  as the case may 
be, a no t i ce  i n  w r i t i n g  requ i r ing  him or them t o  
appoint an a r b i t r a t o r ,  umpire or 3rd a r b i t r a t o r  

( a )  when a submission provides that a reference 
sha l l  be t o  a s ing le  a rb i t r a t o r  and a f t e r  
d i f ferences have ar isen a l l  the pa r t i es  t o  the 
d i f ference do not concur i n  the se lec t ion  o f  the 
a r b i t r a t o r ,  

( b )  when an appointed a rb i t r a t o r  refuses t o  act 
or i s  incapable o f  ac t ing or d ies and the 



submission does not show that i t  was intended that 
the vacancy should not be f i l l e d  and the par t ies 
do not f i l l  the vacancy, 

( c )  when the par t ies or 2 a rb i t ra to rs  are at 
l i b e r t y  t o  appoint an umpire or 3rd arb i t ra to r  and 
do not appoint him, or 

( d l  when an appointed umpire or a rb i t ra to r  
refuses to  act or i s  incapable of act ing or dies 
and the submission does not show that i t  was 
intended that the vacancy should not be f i l l e d  and 
the par t ies or arb i t rators do not f i l l  the 
vacancy. 

( 2 )  I f  the appointment i s  not made w i th in  7 clear days 
a f te r  the service of the not ice, the Court may on 
appl icat ion by the par ty  who gave the not ice appoint an 
a rb i t ra to r ,  umpire or 3rd a rb i t ra to r ,  as the case may 
be, who has the same powers to  act i n  the reference and 
make an award as i f  he had been appointed by consent of  
a l l  par t ies .  

6 ( 1 )  I f  a submission provides tht  the reference w i l l  
be to  2 arb i t ra to rs ,  one to  be appointed by each par ty ,  
then unless the submission expresses a contrary 
in tent ion,  

( a )  i f  ei ther of the appointed arb i t ra to rs  refuse 
to  act or i s  incapable of  act ing or dies, the 
par ty  who appointed him may appoint a new 
arb i t ra to r  i n  h is  place, or 

( b i  i f  one par ty  f a i l s  t o  appoint an arb i t ra to r  
e i ther  o r i g i n a l l y  or by way of  subst i tu t ion for 7 
clear days af ter  the other par ty ,  having appointed 
h is  a rb i t ra to r ,  has served the par ty  making 
default  wi th not ice to  make the appointment, 

( i )  the par ty  who has appointed an 
arb i t ra to r  may appoint that a rb i t ra to r  to  act 
as sole arb i t ra to r  i n  the reference, and 

( i i) the award of that a rb i t ra to r  i s  as 
binding on both par t ies as i f  he had been 
appointed by consent. 

( 2 )  The Court may set aside an appointment made under 
th i s  section. 

7 The arb i t ra to rs  or umpire act ing under a 
submission may, unless the submission expresses a 
contrary in tent ion,  

( a )  administer oaths or take the aff i rmations of  
the par t ies and witnesses, 

(b) state an award as to  the whole or part  i n  the 



form o f  a special case f o r  the op in ion o f  the 
Court, and 

( c )  cor rect  i n  an award a c l e r i c a l  mistake 
a r i s i ng  from an accidental e r ro r  or omission. 

8 ( 1 )  I n  order t o  procure the attendance o f  a person as 
a witness a t  an a r b i t r a t i o n ,  a pa r t y  t o  a submission 
may serve him w i t h  a no t i ce  requ i r ing  him to  attend a t  
the time and place named i n  the no t i ce .  

( 2 )  The no t i ce  sha l l  be served i n  the same way and has 
the same e f f e c t  as a no t i ce  requ i r ing  the attendance o f  
a witness and the production o f  documents by him at  the 
hearing or t r i a l  o f  an act ion.  

( 3 )  No person sha l l  be compelled under the no t i ce  t o  
produce a document that he could not be compel led t o  
produce on the t r i a l  o f  an act ion.  

9 Whether or not the time fo r  making an award has 
expired, the time may be enlarged by order o f  the 
Court . 
10(1) I n  a l l  references to  a r b i t r a t i o n  the Court may 
from time to  time remit  the matters re fe r red  or any o f  
them fo r  reconsiderat ion by the a r b i t r a t o r s  or umpire. 

( 2 )  When an award i s  remi t ted,  the a r b i t r a t o r s  or 
umpire s h a l l ,  unless the order otherwise d i r e c t s ,  make 
the i r  award w i t h i n  6 weeks a f t e r  the date o f  the order .  

1 1 ( 1 )  I f  an a r b i t r a t o r  or umpire has misconducted 
h imsel f ,  the Court may remove him. 

( 2 )  I f  an a r b i t r a t o r  or umpire has misconducted 
himself or an a r b i t r a t i o n  or award has been improperly 
procured, the Court may set the award aside. 

1 1 . 1 ( 1 )  An appl icat ion t o  the Court under sect ion 
11i2) t o  set aside an award sha l l  be made w i t h i n  45 
days from the day o f  the pub l i ca t ion  o f  the award. 

( 2 )  Notwithstanding subsection (11,  i f  an award has 
been made a f t e r  June 29, 1979 but p r i o r  t o  the 
cormencement o f  t h i s  prov is ion,  an app l i ca t ion  t o  set 
aside that  award under sect ion 11(2)  sha l l  be made 
w i t h i n  45 days from the commencement o f  t h i s  act ion.  

( 3 )  Notwithstanding subsection ( 1 )  or (21,  the Court, 
on an app l i ca t ion  made before or a f t e r  the exp i ra t ion  
o f  the 45-day per iod,  may extend the time w i t h i n  which 
an app l i ca t ion  may be made under sect ion 1 1 ( 2 ) .  

12 An award on a submission may, by leave o f  the 
Court, be enforced i n  the same manner as a judgment or 
order t o  the same e f f e c t .  



13 the Court may make an order i n  the nature o f  a 
w r i t  o f  habeas corpus ad testi f icandum to  b r i n g  up a 
prisoner f o r  examination before an o f f i c a l ,  special 
referee, a rb i t r a t o r  or  umpire. 

14 A re feree,  a rb i t r a t o r  or umpire a t  any stage o f  
the proceedings under a reference may, and i f  so 
d i rected by the Court s h a l l ,  s ta te  i n  the form o f  a 
special case fo r  the opinion o f  the Court any question 
o f  law a r i s i n g  i n  the course o f  the reference. 

15 An order made under t h i s  Act may be on any terms 
i n  respect o f  costs or otherwise that the au thor i t y  
making the order considers j u s t .  

16 When 

( a )  an Act d i r ec t s  that a person or  persons 
appoint a r b i t r a t o r s ,  or proceed t o  a r b i t r a t i o n  
under t h i s  Act, or 

( b )  any s im i la r  d i r ec t i on  i s  made w i t h  respect to  
a r b i t r a t i o n  under t h i s  Act, 

the d i r e c t i o n  sha l l  be deemed a submission. 

1 7 ( 1 1  I n  t h i s  sect ion,  

( a )  " a r b i t r a t o r "  includes an umpire and referee 
i n  the nature o f  an a r b i t r a t o r ;  

( b )  "end user" means the buyer o f  gas under a gas 
contract  who purchases the gas f o r  the purpose o f  
using or consuming i t :  

( c )  "gas" means a gaseous mixture cons is t ing 
p r i m a r i l y  o f  methane; 

( d )  "gas cont ract "  means a cont ract  under which 
gas i s  so ld  and del ivered by a s e l l e r  t o  a buyer, 
and includes an agreement that var ies  or  amends 
that contract  and an a r b i t r a t i o n  award that 
re la tes  t o  that cont ract .  

( 2 )  Subject t o  subsection ( 3 1 ,  t h i s  sect ion appl ies t o  
every submission, whether coming i n t o  existence before 
or  a f t e r  the coming i n t o  force o f  t h i s  sect ion,  that 
provides for the a r b i t r a t i o n  o f  present or  fu tu re  
d i f ferences r e l a t i n g  t o  

( a )  the i n i t i a l  determination or a 
redetermination o f  the p r i ce  o f  gas de l ivered 
under a gas cont ract ,  

( b )  the creat ion,  replacement or mod i f i ca t ion  o f  
a method or formula for  the ca l cu l a t i on  o f  the 
p r i ce  o f  gas del ivered under a gas con t rac t ,  or 



( c )  the determination o f  the p r i c e  of  gas 
de l ivered under a gas contract  i n  place o f  a 
method or  formula fo r  the ca lcu la t ion  o f  the p r i c e  
o f  gas de l ivered under the gas con t rac t .  

( 3 )  The buyer and s e l l e r  under a gas contract  may 
agree t o  vary or  make inappl icab le  a l l  or anyof the 
prov is ions o f  t h i s  sect ion i n  r e l a t i o n  t o  a submission 
t o  which t h i s  sect ion appl ies on ly  i f  the greement i s  
made a f t e r  the coming i n t o  force o f  t h i s  sect ion.  

( 4 )  I n  an a r b i t r a t i o n  under t h i s  sect ion the 
a r b i t r a t o r  sha l l  have regard t o  at  least  the fo l lowing 
matters t o  the extent that  evidence i s  adduced w i t h  
respect t o  those matters:  

( a )  the p r i ces  o f  subst i tu tab le  energy sources 

( i )  that compete w i t h  gas for  the var ious 
end uses o f  gas i n  the markets served by the 
buyer, where the buyer i s  not the end user o f  
the gas, or 

( i i )  that are ava i lab le  for  use or 
consumption by the buyer i n  place o f  gas, 
where the buyer i s  the end user o f  the gas, 

tak ing i n t o  account any d i f ferences i n  the 
e f f i c i e n c i e s  o f  gas and those subs t i tu tab le  energy 
sources ; 

( b !  the p r i ces  o f  other gas 

( i )  that competes i n  the same markets as 
those being served by the buyer, where the 
buyer i s  not the end user o f  the gas, or 

( i i )  that i s  ava i lab le  for  use or 
consumption by the buyer, where the buyer i s  
the end user o f  the gas; 

( c )  the e x p l i c i t  or i m p l i c i t  p r i ces  o f  other gas 
produced i n  Alberta and del ivered under other gas 
con t rac ts ;  

( d l  the p r i ces  f o r  gas i n  markets outs ide Canada 
that  could be served by gas produced i n  k l be r t a  i f  
there were no quan t i t a t i ve  r e s t r i c t i o n s  imposed on 
the export o f  gas from Canada by or under any law 
i n  force i n  Canada. 

( 5 )  The a r b i t r a t o r ,  i n  having r e  ard t o  each o f  the 
matters enumerated i n  subsection 74). sha l l  take a t  
least  the fo l low ing  matters i n t o  account t o  the extent - 
that  evidence i s  adduced w i t h  respect t o  those matters:  

( a !  d i f ferences i n  t ranspor ta t ion costs;  



( b )  the times at  which p r i ces  were agreed t o  
between the respect ive se l l e r s  and buyers; 

( c )  s i m i l a r i t i e s  and d i s s i m i l a r i t i e s  between the 
prov is ions o f  the gas contract  and the prov is ions 
o f  cont racts  fo r  the purchase o f  thes 
subs t i tu tab le  energy sources and gas re fe r red  t o  
i n  subsection ( 4 ) .  

( 6 )  I n  an a r b i t r a t i o n  under t h i s  sect ion,  

( a )  the a rb i t r a t o r  must be o r d i n a r i l y  resident i n  
A lber ta ,  i f  the a r b i t r a t i o n  i s  conducted by a 
s ing le  a r b i t r a t o r ,  and 

( b )  a t  least  h a l f  o f  the a r b i t r a t o r s  must be 
o r d i n a r i l y  resident i n  A lber ta ,  i f  the a r b i t r a t i o n  
i s  conducted by 2 or more a r b i t r a t o r s .  

18 I n  sect ions 19 t o  26 

( a )  " a r b i t r a t o r "  includes umpire and re feree i n  
the nature o f  an a r b i t r a t o r ,  

( b )  "award" includes umpirage and a c e r t i f i c a t e  
i n  the nature o f  an award. 

19 Subject t o  sect ion 20, an a r b i t r a t o r  i s  not 
e n t i t l e d  t o  demand or take f o r  h i s  attendance and 
services as an a rb i t r a t o r  i n  add i t i on  t o  h i s  necessary 
disbursements greater fees than are prescr ibed i n  the 
regula t ions.  

20(1)  The pa r t i es  t o  a submission may, by w r i t i n g  
signed by them or by making the agreement a pa r t  o f  the 
submission, agree t o  pay t o  the a r b i t r a t o r  or 
a rb i t r a t o r s  f o r  t he i r  taking on themselves the burden 
o f  the reference and making the ward such fees or sums 
fo r  each day's attendance, or such gross sums, as the 
par t ies  see f i t .  

( 2 )  The amounts agreed upon under subsection ( 1 )  sha l l  
be subst i tu ted f o r  those prescr ibed i n  the regula t ions,  
and sha l l  be taken and allowed by the c l e r k .  

21 No greater fees sha l l  be taxed and allowed t o  a 
person c a l l e d  as a witness before an a r b i t r a t o r  than 
would be taxed and allowed t o  the same person i n  an 
ordinary ac t ion  before a court  having j u r i s d i c t i o n  over 
the subject o f  the reference. 

22(1)  When a t  a meeting o f  a r b i t r a t o r s  o f  which due 
no t i ce  as been g i ven  no proceedings are taken, e i the r  
because o f  the absence of a pa r t y ,  or because the 
a rb i t r a t o r s  postponed the proceedings at  the request o f  
a par ty ,  the a rb i t r a t o r s  



( a )  sha l l  make up an account o f  the cost o f  the 
meeting, inc lud ing  the proper charges f o r  the i r  
own attendance and that o f  any witnesses, and o f  
the counsel or s o l i c i t o r  o f  the par ty  present and 
not des i r i ng  the postponement, and 

( b )  sha l l  charge the amount thereof or o f  the 
disbursements against the pa r t y  i n  de fau l t  or a t  
whose request the postponement i s  made, unless i n  
the special  circumstances they consider i t  unjust  
t o  do so. 

( 2 )  The par ty  i n  de fau l t  or a t  whose request a 
postponement i s  made sha l l  pay the amount charged 
whatever may be the event o f  the reference and the 
a r b i t r a t o r s  sha l l  i n  the award make any d i r e c t i o n  
necessary f o r  the purpose o f  t h i s  subsection. 

! 3 )  I f  the amount re fe r red  t o  i n  subsection ( 2 )  i s  
payable by the pa r t y  i n  whose favour the award i s  
otherwise made i t  may, unless prev ious ly  pa id ,  be set 
o f f  against and deducted from an amount awarded i n  
favour o f  that  pa r t y .  

23 (1 )  A pa r t y  t o  an a r b i t r a t i o n  may have the fees o f  
the a r b i t r a t o r  or the costs o f  the a r b i t r a t i o n ,  
inc lud ing those fees, taxed by the c l e r k .  ( 2 )  An 
appointment f o r  the taxat ion o f  the fees or the costs 
mentioned i n  subsection ( 1 )  may be granted by the c l e r k  
t o  the paty  applying f o r  i t  on the f i l i n g  o f  an 
a f f i d a v i t  se t t i ng  f o r t h  the fac ts .  

( 3 )  An appointment fo r  the taxat ion o f  the fees may be 
granted by the c l e r k  a t  the instance o f  the a rb i t r a t o r s  
upon the f i l i n g  o f  a s im i la r  a f f i d a v i t .  

24 (1 )  Except when an agreement i n  w r i t i n g  t o  that  
e f f ec t  has been entered i n t o  under t h i s  Act, the c l e r k  
sha l l  not a l low on taxat ion higher fees than those 
prescr ibed i n  the regula t ions.  

( 2 )  On reasonable grounds establ ished by a f f i d a v i t  and 
having regard t o  

( a )  the length o f  the a r b i t r a t i o n ,  

( b )  the value o f  the matter i n  dispute,  and 

( c )  the d i f f i c u l t y  o f  the question t o  be decided, 

the c l e r k  may on taxa t ion  reduce the amount o f  the fees 
allowed t o  professional  a rb i t r a t o r s  as prescr ibed i n  
the regula t ions but not t o  an amount less than the fees 
allowed t o  non-professional a rb i t r a t o r s  as prescr ibed - 
i n  the regula t ions.  

( 3 )  The c l e r k  sha l l  not al low on taxat ion more than 
one counsel 's fee f o r  each par ty  f o r  any meeting o f  the 



a r b i t r a t o r s .  

( 4 )  The c l e r k  may tax and al low a reasonable sum fo r  
the preparat ion and drawing up of the award. 

( 5 )  An appeal may be had from the taxat ion i n  the same 
manner as from the c l e r k ' s  taxat ion i n  an ac t ion .  

25 (1 )  An a r b i t r a t o r  who a f te r  having entered on the 
reference refuses or delays a f t e r  the exp i r a t i on  o f  one 
month from the pub l i ca t ion  o f  the award t o  de l i ve r  the 
c e r t i f i c a t e  o f  award u n t i l  a larger sum i s  pa id  t o  him 
fo r  h i s  fees than i s  permit ted by t h i s  Act f o r f e i t s  and 
sha l l  pay t o  the par ty  who has demanded de l i ve r y  o f  the 
sward t r eb le  the excess demanded by the a r b i t r a t o r  
cont rary  t o  t h i s  Act. 

( 2 )  An a r b i t r a t o r  who a f t e r  having entered on the 
reference receives fo r  h i s  award or fo r  h i s  fees as 
a r b i t r a t o r  a larger sum than i s  permit ted by t h i s  Act 
f o r f e i t s  and sha l l  pay t o  the par ty  who has pa id  t o  the 
a r b i t r a t o r  the larger sum i n  order t o  ob ta in  the award 
or as considerat ion fo r  having obtained the award 
t r eb le  the excess pa id  t o  the a r b i t r a t o r  and received 
by him cont rary  t o  t h i s  Act. 

( 3 )  The t reb led excess may be recovered w i t h  costs by 
ac t ion  n the Court. 

26(1)  Where an award i s  made the a r b i t r a t o r  may 
maintain an ac t ion  fo r  h i s  fees on the award, a f t e r  
they have been taxed. 

( 2 )  I n  the absence o f  an express agreement the 
a r b i t r a t o r  may maintain an act ion under subsection ( 1 )  
against a l l  pa r t i es  t o  the reference, j o i n t l y  or 
severa l l y .  

27 The Lieutenant Governor i n  Council may make 
regula t ions p resc r ib ing  the fees t o  be pa id  t o  
a r b i t r a t o r s  and may prescr ibe d i f f e r e n t  fees f o r  
professional  and non-professional a r b i t r a t o r s .  

SCHEDULE 

(Sect ion 2 )  

Single Arbitrator 

1 I f  no other mode o f  reference i s  provided, the 
reference sha l l  be t o  a s ing le  a r b i t r a t o r .  

Umpire 



2 I f  the reference i s  to  2 a r b i t r a t o r s ,  the 2 
a rb i t r a t o r s  may appoint an umpire at  any time w i t h i n  
the per iod dur ing which they have power t o  make an 
award. 

Time and Manner o f  Award 

3 The a r b i t r a t o r s  h a l l  make t he i r  award i n  w r i t i n g  

( a )  w i t h i n  6 weeks a f t e r  enter ing on the 
refernece, or a f t e r  having been ca l l ed  on t o  act 
by no t i ce  i n  w r i t i n g  from any pa r t y  t o  the 
submi ss i on, or 

( b )  on or  before any l a t e r  day t o  which the 
a r b i t r a t o r s  by w r i t i n g  signed by them may from 
time t o  time enlarge the time fo r  making the 
award. 

A rb i t r a t o r s  Disagreeing; Umpire t o  Act 

4 I f  the a r b i t r a t o r s  have allowed the i r  time or  
extended time t o  exp i re  without making an award or have 
de l ivered t o  any par ty  t o  the submission or  t o  the 
umpire a no t i ce  i n  w r i t i n g  s t a t i ng  that they cannot 
agree, the umpire may f o r t hw i t h  enter on the reference 
i n  l i e u  o f  the a r b i t r a t o r s .  

Time f o r  Umpire's Award 

The umpire sha l l  make h i s  award 

( a )  w i t h i n  one month a f t e r  the o r i g i n a l  or 
extended time appointed for  making the award o f  
the a r b i t r a t o r s  has expired, or 

( b )  on or before any l a t e r  day to  which the 
umpire by w r i t i n g  signed by him may from time t o  
time enlarge the time fo r  making h i s  award. 

Examination o f  Par t ies  

6 the pa r t i es  t o  the reference and a l l  persons 
claiming through them s h a l l ,  subject t o  any legal  
ob ject ion,  

( a )  submit t o  be examined by the a r t i b t r a t o r s  or 
umpire on oath or a f f i rmat ion  i n  r e l a t i o n  t o  the 
matters i n  d ispute,  

( b )  produce before the a r b i t r a t o r s  or  umpire a l l  
books, deeds, papers! accounts, w r i t i ngs  and 
documents w i t h i n  t he i r  possession or power which 
may be requi red or  ca l l ed  f o r ,  and 



i c )  do a1 1 other things which during the 
proceedings on the reference the arb i t ra to rs  or 
umpire may require. 

Oath or Aff i rmation 

7 The witnesses on the reference sha l l ,  i f  the 
arb i t ra to rs  or umpire think f i t ,  be examined on 
oath or af f i rmat ion.  

F i n a l i t y  of Award 

8 the award to  be made by the umpire or 
a rb i t ra to r  shal l  be f i n a l  and binding on the 
par t ies and the persons caliming under them. 

Costs of Reference 

9 The costs of  the reference and award are i n  
the d iscret ion of  the arb i t rators or umpire who 
may d i rec t  to and by whom and i n  what manner the 
costs or any part  of them shal l  be paid. 
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HER MAJESTY, by and w i t h  the advice and consent o f  the 
Leg is la t i ve  Assembly o f  Alberta,  enacts as fo l lows:  

1 ( 1  I n  t h i s  Act,  

( a )  "Convention" means the Convention on the 
Recognition and Enforcement o f  Foreign A r b i t r a l  
Awards adopted by the United Nations Conference on 
In te rna t iona l  Commercial A rb i t r a t i on  i n  New York 
on June 10, 1958, as set out i n  Schedule 1 ;  

( b )  " In te rna t iona l  Law" means the Model Law on 
In te rna t iona l  Commercial A r b i t r a t i o n  adopted by 
the United Nations Commission on In te rna t iona l  
Trade Law on June 2 1 ,  1985, as set out i n  Schedule 



( 2 )  Words and expressions used i n  t h i s  Act have the 
same meaning as the corresponding words and expressions 
i n  the Convention or the Internat ional Law, as the case 
may be. 

PART 1 

F O R E I G N  A R B I T R A L  AWARDS 

2 ( 1 )  Subject to  t h i s  Act, the Convention applies i n  the 
Province. 

( 2 )  The Convention applies to  a r b i t r a l  awards and 
a rb i t r a t i on  agreements whether made before or a f t e r  the 
coming i n t o  force of t h i s  Part ,  but applies only i n  
respect of di f ferences ar is ing  out of  commercial legal 
relat ionships, whether contractual or not .  

3 For the purpose of  seeking recognit ion of  an 
a rb i t r a l  award pursuant to  the Convention, appl icat ion 
shal l  be made t o  the Court of Queen's Bench. 

PART 2  

I N T E R N A T I O N A L  COMMERCIAL A R B I T R A T I O N  

411) Subject t o  t h i s  Act, the Internat ional Law applies 
i n  the Province. 

( 2 )  The Internat ional Law applies to  in lernat ional  
commercial a rb i t r a t i on  agreements and awards, whether 
made before or a f te r  the coming i n t o  force of  t h i s  
Part . 

5 For the purpose of  encouraging settlement of  a 
dispute, an a r b i t r a l  t r ibunal may, w i th  the agreement 
of  the par t ies ,  employ mediation, conc i l i a t i on  or other 
procedures at any time during the a rb i t r a t i on  
proceedings and, wi th  the agreement of  the par t ies ,  the 
members of the a r b i t r a l  t r ibunal are not d isqua l i f ied  
from resuming the i r  roles as a rb i t ra to rs  by reason of  
the mediation, conc i l ia t ion  or other procedure. 

6 ( 1 )  Unless the par t ies otherwise agree, i f  an 
a rb i t ra to r  i s  replaced or removed i n  accordance w i th  
the Internat ional Law, any hearing held p r i o r  to  the 
replacement or removal shal l  be repeated. 

(2) With respect to  a r t i c l e  15 of the Internat ional 



Law, the pa r t i es  may remove an a rb i t r a t o r  a t  any time 
p r i o r  t o  the f i n a l  award, regardless o f  how the 
a rb i t r a t o r  was appointed. 

7 Notwithstanding a r t i c l e  28(2)  o f  the In te rna t iona l  
Law, i f  the pa r t i es  f a i l  t o  make a designation pursuant 
t o  a r t i c l e  28(1 )  o f  the In ternat iona l  Law, the a r b i t r a l  
t r i buna l  sha l l  apply the ru les  o f  law i t  considers t o  
be appropr iate given a l l  the circumstances respect ing 
the d ispute.  

8 ( 1 )  The Court o f  Queen's Bench, on app l i ca t ion  of  the 
pa r t i es  to  2 or more a r b i t r a t i o n  proceedings, may order 

( a )  the a r b i t r a t i o n  proceedings t o  be 
consolidated, on terms i t  considers j u s t ,  

( b )  the a r b i t r a t i o n  proceedings t o  be heard at  the 
same t ime, or one immediately a f t e r  another, or 

( c )  any o f  the a r b i t r a t i o n  proceedings t o  be 
stayed u n t i l  a f t e r  the determination o f  any other 
o f  them. 

( 2 )  Where the Court orders a r b i t r a t i o n  proceedings t o  
be consolidated pursuant t o  subsection ( 1  ( a )  and a l l  
the pa r t i es  t o  the consolidated a r b i t r a t i o n  proceedings 
are i n  agreement as t o  the choice o f  the a r b i t r a l  
t r ibunal  fo r  that  a r b i t r a t i o n  proceeding, the a r b i t r a l  
t r ibunal  sha l l  be appointed by the Court, but i f  a l l  
the pa r t i es  cannot agree, the Court may appoint the 
a r b i t r a l  t r i buna l  fo r  that  a r b i t r a t i o n  proceeding. 

( 3 )  Nothing i n  t h i s  sect ion sha l l  be construed as 
prevent ing the par t ies  t o  2 or more a r b i t r a t i o n  
proceedings from agreeing to  consolidate those 
a r b i t r a t i o n  proceedings and t o  take such steps as are 
necessary t o  e f f e c t  that  consol idat ion.  

9 ! 1 )  The funct ions re fe r red  t o  i n  a r t i c l e  6 o f  the 
In te rna t iona l  Law sha l l  be performed by the Court o f  
Queen' s Bench. 

( 2 )  For the purposes o f  the In ternat iona l  Law, a 
reference t o  "cour t "  or  "competent cou r t " ,  where i n  the 
context i t  means a court  i n  the Province, means the 
Court o f  Queen's Bench. 

PART 3 

GENERAL 

10 Where, pursuant t o  a r t i c l e  I I ( 3 )  o f  the Convention 



or a r t i c l e  8 of the International Law, a court refers 
the par t ies to  a rb i t ra t ion ,  the proceedings o f  the 
court are stayed wi th respect to  the matters to  which 
the a rb i t ra t i on  re lates.  

11 This Act binds the Crown. 

12(1) This Act shal l  be interpreted i n  good f a i t h ,  i n  
accordance wi th the ordinary meaning to  be given to the 
terms of the Act i n  thei r  context and i n  the l i g h t  of 
i t s  objects and purposes. 

( 2 )  I n  applying subsection ( 1 1  t o  the Internat ional 
Law, recourse may be had to 

( a )  the Report of the United Nations Commission on 
Internat ional Trade Law on the Work of i t s  
Eighteenth Session (June 3-21, 19851, and 

( b )  the Internat ional Comnercial Arb i t ra t ion  
Analytical Commentary on Draft Text o f  a Model Law 
on Internat ional C m e r c i a l  Arb i t ra t ion ,  

which shal l  be published i n  The Alberta Gazette. 

SCHEDULE 1 

CONVENTION ON THE RECOGNITION AND ENFORCEMENT 
OF FOREIGN ARBITRAL AWARDS 

Ar t i c l e  1 

1 .  This Convention shal l  apply to  the recognit ion and 
enforcement of a r b i t r a l  awards made i n  the t e r r i t o r y  of 
a State other than the State where the recognit ion and 
enforcement o f  such awards are sought, and ar is ing  out 
of differences between persons, whether physical or 
legal.  I t  shal l  also apply to a r b i t r a l  awards not 
considered as domestic awards i n  the State where thei r  
recognit ion and enforcement are sought. 

2 .  The term " a r b i t r a l  awards" shal l  include not only 
awards made by arb i t rators appointed for each case but 
also those made by permanent a r b i t r a l  bodies to  which 
the par t ies have submitted. 

3 .  When signing, r a t i f y i n g  or acceding to  t h i s  
Convention, or no t i f y i ng  extension under a r t i c l e  X 
hereof, any State may on the basis of rec ip roc i ty  
declare that i t  w i l l  apply the Convention to  the 
recognit ion and enforcement of awards made only i n  the 
t e r r i t o r y  o f  another Contracting State. I t  may also 
declare that i t  w i l l  apply the Convention only t o  
differences ar is ing  out o f  legal relat ionships, whether 



contractual  or no t ,  which are considered as comnercial 
under the nat iona l  law o f  the State making such 
dec larat ion.  

A r t i c l e  I 1  

1 .  Each Contracting State sha l l  recognize an 
agreement i n  w r i t i n g  under which the pa r t i es  undertake 
t o  submit t o  a r b i t r a t i o n  a l l  or  any d i f ferences which 
have ar isen o r  which may a r i se  between them i n  respect 
o f  a def ined legal re la t ionsh ip ,  whether contractual  or 
no t ,  concerning a subject matter capable o f  settlement 
by a r b i t r a t i o n .  

2 .  The term "agreement i n  w r i t i n g "  sha l l  include an 
a r b i t r a l  clause i n  a contract  or an a r b i t r a t i o n  
agreement, signed by the par t ies  or  contained i n  an 
exchange o f  l e t t e r s  or telegrams. 

3 .  The cour t  o f  a Contracting State,  when seized o f  
an act ion i n  a matter i n  respect o f  which the pa r t i es  
have made an agreement w i t h i n  the meaning o f  t h i s  
a r t i c l e ,  s h a l l ,  a t  the request o f  one o f  the pa r t i es ,  
r e f e r  the pa r t i es  t o  a r b i t r a t i o n ,  unless i t  f i nds  that 
the said agreement i s  n u l l  and vo id ,  inoperat ive or  
incapable o f  being performed. 

A r t i c l e  I11 

Each Contracting State sha l l  recognize a r b i t r a l  awards 
as binding and enforce them i n  accordance w i t h  the 
ru les  o f  procedure o f  the t e r r i t o r y  where the award i s  
r e l i e d  upon, under the condi t ions l a i d  down i n  the 
fo l lowing a r t i c l e s .  There sha l l  not be imposed 
subs tan t ia l l y  more onerous condi t ions or higher fees or 
charges on the recogni t ion or enforcement o f  a r b i t r a l  
awards t o  which t h i s  Convention appl ies than are 
imposed on the recogni t ion or enforcement o f  domestic 
a r b i t r a l  awards. 

A r t i c l e  I V  

1 .  To ob ta in  the recogni t ion and enforcement 
mentioned i n  the preceding a r t i c l e ,  the pa r t y  applying 
f o r  recogni t ion and enforcement s h a l l ,  a t  the time o f  
the appl icat ion,  supply: 

a)  The du ly  authenticated o r i g i n a l  award or a du ly  
c e r t i f i e d  copy thereof;  

b )  The o r i g i n a l  agreement re fe r red  t o  i n  a r t i c l e  I 1  or 
a du ly  c e r t i f i e d  copy thereof.  

2 .  I f  the said award or agreement i s  not made i n  an 
o f f i c i a l  language o f  the country i n  which the award i s  
r e l i e d  upon, the par ty  applying f o r  recogni t ion and 



enforcement o f  the award sha l l  produce a t r ans la t i on  o f  
these documents i n t o  such language. The t r ans la t i on  
sha l l  be c e r t i f i e d  by an o f f i c i a l  or sworn t rans la tor  
or by a d ip lomat ic  or consular agent. 

A r t i c l e  V 

1 .  Recognition and enforcement o f  the award may be 
refused, at  the request o f  the pa r t y  against whom i t  i s  
invoked, on ly  i f  that pa r ty  furnishes t o  the competent 
au thor i t y  where the recogni t ion and enforcement i s  
sought, proof tha t :  

a )  The pa r t i es  t o  the agreement re fe r red  t o  i n  a r t i c l e  
I 1  were, under the law appl icable t o  them, under some 
incapac i ty ,  or the said agreement i s  not v a l i d  under 
the law t o  which the par t ies  have subjected i t  o r ,  
f a i l i n g  any i nd i ca t i on  thereon, under the law o f  the 
country where the award was made; or 

b )  The pa r t y  against whom the award i s  invoked was not 
given proper no t i ce  o f  the appointment o f  the 
a r b i t r a t o r  or  o f  the a r b i t r a t i o n  proceedings or  was 
otherwise unable t o  present h i s  case; or 

c )  The award deals w i t h  a d i f fe rence  not contemplated 
by or  not f a l l i n g  w i t h i n  the terms o f  the submission t o  
a r b i t r a t i o n ,  or  i t  contains decis ions on matters beyond 
the scope o f  the submission t o  a r b i t r a t i o n ,  provided 
t ha t ,  i f  the decisions on matters submitted t o  
a r b i t r a t i o n  can be separated from those not so 
submitted, that  pa r t  o f  the award which contains 
decis ions on matters submitted t o  a r b i t r a t i o n  may be 
recognized and enforced; or 

d )  The composition o f  the a r b i t r a l  au tho r i t y  or  the 
a r b i t r a l  procedure was not i n  accordance w i t h  the 
agreement o f  the pa r t i es ,  o r ,  f a i l i n g  such agreement, 
was not i n  accordance w i t h  the law o f  the country where 
the a r b i t r a t i o n  took place; or 

e )  The award has not yet become b ind ing on the pa r t i es ,  
or has been set aside or suspended by a competent 
au tho r i t y  o f  the country i n  which, or under the law o f  
which, that  award was made. 

2 .  Recognition and enforcement o f  an a r b i t r a l  award 
may a lso be refused i f  the competent au tho r i t y  i n  the 
country where recogni t ion and enforcement i s  sought 
f i nds  t ha t :  

a )  The subject matter o f  the d i f ference i s  not capable 
o f  settlement by a r b i t r a t i o n  under the law o f  that  
country;  or 

b )  The recogni t ion or enforcement o f  the award would be 
cont rary  t o  the pub l i c  po l i c y  o f  that  country.  



A r t i c l e  V I  

I f  an app l i ca t ion  fo r  the se t t i ng  aside or suspension 
o f  the award has been made t o  a competent au thor i t y  
re fe r red  t o  i n  a r t i c l e  V ( l ) ( e ) ,  the au thor i t y  before 
which the award i s  sought t o  be r e l i e d  upon may, i f  i t  
considers i t  proper, adjourn the decis ion on the 
enforcement o f  the award and may a lso,  on the 
app l i ca t ion  o f  the par ty  c la iming enforcement o f  the 
award, order the other par ty  t o  g i ve  su i tab le  secur i t y .  

A r t i c l e  V I I  

1 .  The prov is ions o f  the present Convention sha l l  not 
a f f ec t  the v a l i d i t y  o f  m u l t i l a t e r a l  or b i l a t e r a l  
agreements concerning the recogni t ion and enforcement 
or  a r b i t r a l  awards entered i n t o  by the Contracting 
States nor depr ive any in terested par ty  o f  any r i g h t  he 
may have t o  ava i l  himself o f  an a r b i t r a l  award i n  the 
manner and t o  the extent allowed by the law or  the 
t r ea t i es  o f  the country where such award i s  sought t o  
be re1 ied  upon. 

2. The Geneva Protocol on A rb i t r a t i on  Clauses o f  1923 
and the Geneva Convention on the Execution o f  Foreign 
A r b i t r a l  Awards o f  1927 sha l l  cease t o  have e f f ec t  
between Contracting States on t he i r  becoming bound and 
t o  the extent that  they become bound, by t h i s  
Convention. 

A r t i c l e  V I I I  

1 .  This Convention sha l l  be open u n t i l  31  December 
1958 f o r  s ignature on behalf o f  any Member o f  the 
United Nations and a lso on behalf o f  any other State 
which i s  or  hereafter becomes a member o f  any 
special ized agency o f  the United Nations, or which i s  
or hereafter becomes a par ty  t o  the Statute o f  the 
In te rna t iona l  Court o f  Just ice,  or  any other State t o  
which an i n v i t a t i o n  has been addressed by the General 
Assembly o f  the United Nations. 

2.  This Convention sha l l  be r a t i f i e d  and the 
instruments o f  r a t i f i c a t i o n  sha l l  be deposited w i t h  the 
Secretary-General o f  the United Nations. 

A r t i c l e  I X  

1 .  This Convention sha l l  be open fo r  accession t o  a1 1 
States re fe r red  t o  i n  a r t i c l e  V I I I .  

2 .  Accession sha l l  be e f fec ted by the deposit o f  an 
instrument o f  accession w i t h  the Secretary-General o f  
the United Nations. 



A r t i c l e  X 

1 .  Any State may, a t  the time o f  s ignature,  
r a t i f i c a t i o n  or accession, declare that  t h i s  Convention 
sha l l  extend t o  a l l  or any o f  the t e r r i t o r i e s  for  the 
in te rna t iona l  r e l a t i ons  o f  which i t  i s  responsible. 
Such a dec larat ion sha l l  take e f f ec t  when the 
Convention enters i n t o  force for  the State concerned. 

2 .  A t  any time thereafter any such extension sha l l  be 
made by n o t i f i c a t i o n  addressed to  the Secretary-General 
o f  the United Nations and sha l l  take e f f e c t  as from the 
n i ne t i e t h  day a f t e r  the day o f  rece ip t  by the 
Secretary-General o f  the United Nations o f  t h i s  
n o t i f i c a t i o n ,  or as from the date o f  en t ry  i n t o  force 
o f  the Convention for  the State concerned, whichever i s  
the l a t e r .  

3 .  With respect t o  those t e r r i t o r i e s  t o  which t h i s  
Convention i s  not extended at  the time o f  signature, 
r a t i f i c a t i o n  or accession, each State concerned sha l l  
consider the p o s s i b i l i t y  o f  taking the necessary steps 
i n  order t o  extend the appl icat ion o f  t h i s  Convention 
t o  such t e r r i t o r i e s ,  subject ,  where necessary for  
cons t i tu t iona l  reasons, t o  the consent o f  the 
Governments o f  such t e r r i t o r i e s .  

A r t i c l e  X I  

I n  the case o f  a federal or non-uni tary State,  the 
fo l lowing prov is ions sha l l  apply: 

a )  With respect t o  those a r t i c l e s  o f  t h i s  Convention 
that come w i t h i n  the l e g i s l a t i v e  j u r i s d i c t i o n  o f  the 
federal au tho r i t y ,  the ob l iga t ions  o f  the federal 
Government sha l l  t o  t h i s  extent be the same as those o f  
Contracting States which are not federal States; 

b l  With respect t o  those a r t i c l e s  o f  t h i s  Convention 
that come w i t h i n  the l e g i s l a t i v e  j u r i s d i c t i o n  o f  
const i tuent s ta tes or provinces which are no t ,  under 
the cons t i tu t iona l  system o f  the federat ion,  bound t o  
take l e g i s l a t i v e  act ion,  the federal Government sha l l  
b r i ng  such a r t i c l e s  w i t h  a favourable recommendation to  
the no t i ce  o f  the appropriate au tho r i t i e s  o f  
const i tuent s ta tes or provinces a t  the e a r l i e s t  
possible moment; 

C )  A federal State Party t o  t h i s  Convention sha l l ,  a t  
the request o f  any other Contracting State t ransmit ted 
through the Secretary-General o f  the United Nations, 
supply a statement o f  the law and p rac t i ce  o f  the 
federat ion and i t s  const i tuent un i t s  i n  regard t o  any 
pa r t i cu l a r  p rov is ion  o f  t h i s  Convention, showing the 
extent to  which e f f ec t  has been given t o  that  prov is ion 
by l e g i s l a t i v e  or other act ion.  



Ar t i c l e  XI1 

1 .  This Convention shal l  come in to  force on the 
n ine t ie th  day fol lowing the date of deposit o f  the 
t h i r d  instrument o f  r a t i f i c a t i o n  or accession. 

2 .  For each State r a t i f y i n g  or acceding to  th is  
Convention a f te r  the deposit of  the t h i r d  instrument of 
r a t i f i c a t i o n  or accession, t h i s  Convention shal l  enter 
i n t o  force on the n ine t ie th  day af ter  deposit by such 
State o f  i t s  instrument o f  r a t i f i c a t i o n  or accession. 

A r t i c l e  XI11 

1 .  Any Contracting State may denounce th i s  Convention 
by a wr i t ten  no t i f i ca t i on  to the Secretary-General o f  
the United Nations. Denunciation shal l  take ef fect  one 
year a f te r  the day o f  receipt o f  the n o t i f i c a t i o n  by 
the Secretary-General. 

2 .  Any State which has made a declaration or 
n o t i f i c a t i o n  under a r t i c l e  X may, at any time 
thereafter,  by no t i f i ca t i on  to  the Secretary-General of 
the United Nations, declare that t h i s  Convention shal l  
cease to  extend t o  the t e r r i t o r y  concerned one year 
af ter  the date of the receipt o f  the no t i f i ca t i on  by 
the Secretary-General. 

3 .  This Convention shal l  continue to  be applicable to  
a r b i t r a l  awards i n  respect o f  which recognit ion or 
enforcement proceedings have been ins t i tu ted  before the 
denunciation takes e f fec t .  

A r t i c l e  X I V  

A Contracting State shal l  not be en t i t l ed  to  avai l  
i t s e l f  o f  the present Convention against other 
Contracting States except t o  the extent that i t  i s  
i t s e l f  bound t o  apply the Convention. 

A r t i c l e  X V  

The Secretary-General o f  the United Nations shal l  
n o t i f y  the States contemplated i n  a r t i c l e  V I I I  of  the 
fol lowing: 

a) Signatures and r a t i f i c a t i o n s  i n  accordance w i th  
a r t i c l e  V I I I :  

b )  Accessions i n  accordance with a r t i c l e  IX; 

C )  Declarations and not i f i ca t ions  under a r t i c l e s  I, X 
and XI; 

d )  The date upon which th i s  Convention enters i n t o  



force i n  accordance w i t h  a r t i c l e  X I I ;  

e )  Denunciations and n o t i f i c a t i o n s  i n  accordance w i t h  
a r t i c l e  X I I I .  

A r t i c l e  XVI 

1 .  This Convention, o f  which the Chinese, Engl ish,  
French, Russian and Spanish texts  sha l l  be equal ly  
authent ic,  sha l l  be deposited i n  the archives o f  the 
United Nations. 

2. The Secretary-General of  the United Nations sha l l  
transmit a c e r t i f i e d  copy o f  t h i s  Convention t o  the 
States contemplated i n  a r t i c l e  V I I I .  

SCHEDULE 2 

UNCITRAL MODEL LAW ON INTERNATIONAL 
COMMERCIAL ARBITRATION 

(As adopted by the United Nations Commission on 
International Trade Law on 21 June 1985) 

CHAPTER I. 

GENERAL PROVISIONS 

A r t i c l e  1 .  Scope of application 

( 1  1 This Law appl ies t o  in te rna t iona l  commercial 
a r b i t r a t i o n ,  subject t o  any agreement i n  force between 
t h i s  State and any other State or States. 

(21 The prov is ions of  t h i s  Law, except a r t i c l e s  8 ,  9 ,  
35 and 3 6 ,  apply on ly  i f  the place o f  a r b i t r a t i o n  i s  i n  
the t e r r i t o r y  of  t h i s  State.  

1 3 )  An a r b i t r a t i o n  i s  in te rna t iona l  i f :  

( a )  the pa r t i es  t o  an a r b i t r a t i o n  agreement have, 
at  the time o f  the conclusion o f  that  agreement, 
t he i r  places o f  business i n  d i f f e r e n t  States; or 

( b )  one o f  the fo l lowing places i s  s i tua ted  
outs ide the State i n  which the pa r t i es  have t he i r  
places o f  business: 

( i )  the place o f  a r b i t r a t i o n  i f  determined 
i n ,  or pursuant to ,  the a r b i t r a t i o n  
agreement; 

( i i )  any place where a substant ia l  pa r t  of  
the ob l igat ions o f  the commercial 



re la t ionship i s  to  be performed or the place 
w i th  which the subject-matter of  the dispute 
i s  most c losely  connected; or 

( c )  the par t ies have expressly agreed that the 
subject-matter of  the a rb i t r a t i on  agreement 
re lates to  more than one country. 

1 4 )  For the purposes o f  paragraph ( 3 )  o f  t h i s  a r t i c l e  

( a )  i f  a par ty  has more than one place of 
business, the place of business i s  that which has 
the closest re lat ionship to  the a r b i t r a t i o n  
agreement; 

( b )  i f  a par ty  does not have a place o f  business, 
reference i s  t o  be made to  h i s  habitual  residence. 

( 5 )  This Law shal l  not a f fect  any other law o f  t h i s  
State by v i r t u e  of  which cer ta in disputes may not be 
submitted t o  a rb i t r a t i on  or may be submitted t o  
a rb i t r a t i on  only according to  provisions other than 
those of  t h i s  Law. 

A r t i c l e  2 .  Definitions and rules of interpretat ion 

For the purposes of  t h i s  Law: 

( a )  "a rb i t r a t i on "  means any a rb i t r a t i on  whether or 
not administered by a permanent a r b i t r a l  
i n s t i t u t i o n ;  

( b )  " a r b i t r a l  t r ibuna l "  means a sole a rb i t ra to r  or 
a panel of a rb i t ra to rs ;  

i c )  "cour t "  means a body or organ of  the jud ic ia l  
system of a State; 

i d )  where a provision of  th is  Law, except a r t i c l e  
2 8 ,  leaves the par t ies  free to  determine a cer ta in  
issue, such freedom includes the r i g h t  o f  the 
par t ies  t o  authorize a t h i r d  par ty ,  including an 
i n s t i t u t i o n ,  t o  make that determination; 

( e l  where a provision of  t h i s  Law refers to the 
fact that the par t ies have agreed or that they may 
agree or i n  any other way refers to  an agreement 
of the par t ies ,  such agreement includes any 
a rb i t r a t i on  ru les referred to  i n  that agreement; 

( f )  where a provision of  t h i s  Law, other than i n  
a r t i c l e s  25(a)  and 3 2 ( 2 ) ( a ) ,  re fers to  a claim, i t  
also applies to  a counter-claim, and where i t  
re fers to  a defence, i t  also applies t o  a defence 
to  such counter-claim. 



Ar t i c l e  3 .  Receipt of wr i t ten communications 

( 1 )  Unless otherwise agreed by the par t ies 

( a )  any wr i t ten  communication i s  deemed to  have 
been received i f  i t  i s  delivered to the addressee 
personally or i f  i t  i s  delivered at h i s  place of 
business, habitual residence or mail ing address; 
i f  none of these can be found af ter  making a 
reasonable inqui ry ,  a wr i t ten  communication i s  
deemed to  have been received i f  i t  i s  sent to  the 
addressee's last-known place o f  business, habitual 
residence or mai l ing address by registered l e t t e r  
or any other means which provides a record of the 
attempt to del iver i t ;  

( b )  the communication i s  deemed to have been 
received on the day i t  i s  so delivered. 

( 2 )  The provisions of t h i s  a r t i c l e  do not apply to  
communications i n  court proceedings. 

Art i c 1 e 4 .  Waiver of r ight t o  object 

A party who knows that any provision of t h i s  Law from 
which the par t ies  may derogate or any requirement under 
the a rb i t ra t i on  agreement has not been complied w i th  
and yet proceeds w i th  the a rb i t ra t i on  without s ta t ing  
h i s  object ion to  such non-compliance without undue 
delay o r ,  i f  a t ime- l imi t  i s  provided therefor,  w i th in  
such period of time, shal l  be deemed to have waived h i s  
r i gh t  to  object .  

A r t i c l e  5 .  Extent of court intervention 

I n  matters governed by th i s  Law, no court shal l  
intervene except where so provided i n  t h i s  Law. 

A r t i c l e  6 .  Court or other authority for  certain 
functions of arbi t rat ion assistance and supervision 

The functions referred to  i n  a r t i c l es  1 1 ( 3 ) ,  1 1 ( 4 ) ,  
13 (3 ) ,  14, 16(3) and 3 4 ( 2 )  shal l  be performed by 
. . . . . . . . . . . . . . . . . . .  (Each state enacting th i s  model law 
specif ies the court ,  courts o r ,  where referred t o  
therein, other author i ty  competent t o  perform these 
functions. 1 

CHAPTER 1 1 .  

ARBITRATION AGREEMENT 

Ar t i c l e  7 .  Definit ion and formof arbi t rat ion 



agreement 

( 1 )  "A rb i t ra t i on  agreement" i s  an agreement by the 
par t ies to submit t o  a rb i t ra t i on  a l l  or cer ta in  
disputes which have arisen or which may ar ise between 
them i n  respect o f  a defined legal re lat ionship,  
whether contractual or not.  An a rb i t ra t i on  agreement 
may be i n  the form o f  an a rb i t ra t i on  clause i n  a 
contract or i n  the form of a separate agreement. 

( 2 )  The a rb i t ra t i on  agreement shal l  be i n  w r i t i ng .  An 
agreement i s  i n  w r i t i ng  i f  i t  i s  contained i n  a 
document signed by the par t ies or i n  an exchange o f  
l e t t e rs ,  te lex,  telegrams or other means of 
telecommunication which provide a record o f  the 
agreement, or i n  an exchange o f  statements o f  claim and 
defence i n  which the existence of an agreement i s  
alleged by one par ty  and not denied by another. The 
reference i n  a contract to  a document containing an 
arb i t ra t ion  clause const i tutes an a rb i t ra t i on  agreement 
provided that the contract i s  i n  w r i t i n g  and the 
reference i s  such as to make that clause par t  of the 
contract. 

A r t i c l e  8 .  Arbitration agreement and substantive claim 
before court 

( 1 )  A court before which an act ion i s  brought i n  a 
matter which is the subject o f  an a rb i t ra t i on  agreement 
sha l l ,  i f  a par ty  so requests not la ter  than when 
submitting h i s  f i r s t  statement on the substance o f  the 
dispute, re fe r  the par t ies to a rb i t ra t i on  unless i t  
f inds that the agreement i s  n u l l  and void, inoperative 
or incapable of being performed. 

( 2 )  Where an act ion referred to i n  paragraph ( 1 )  o f  
th is  a r t i c l e  has been brought, a r b i t r a l  proceedings may 
nevertheless be commenced or continued, and an award 
may be made, whi le the issue i s  pending before the 
court .  

A r t i c l e  9 .  Arbitrat ion agreement and interim measures 
by court 

I t  i s  not incompatible wi th an a rb i t ra t i on  agreement 
for a party t o  request, before or during a r b i t r a l  
proceedings, from a court an in te r im measure of 
protect ion and for a court to  grant such measure. 

CHAPTER 111.  

COMPOSITIQN OF ARBITRAL TRIBUNAL 

Ar t i l ce  10. Number of arbitrators 



( 1 )  The par t ies  are f ree to  determine the number of 
arbi  t ra to rs .  

( 2 )  Fa i l ing  such determination, the number of  
a rb i t ra to rs  shal l  be three. 

A r t i c l e  1 1 .  Appointment of arbitrators 

( 1 )  No person sha l l  be precluded by reason of  h i s  
na t i ona l i t y  from act ing as an a rb i t r a to r ,  unless 
otherwise agreed by the par t ies .  

( 2 )  The par t ies  are free to  agree on a procedure of  
appointing the arb i t ra to r  or a rb i t r a to rs ,  subject to  
the provisions of  paragraphs ( 4 )  and ( 5 )  o f  t h i s  
a r t i c l e .  

( 3 )  Fa i l ing  such agreement, 

i a )  i n  an a rb i t r a t i on  w i th  three a rb i t r a to rs ,  
each par ty  shal l  appoint one a r b i t r a t o r ,  and the 
two arb i t ra to rs  thus appointed shal l  appoint the 
t h i r d  a rb i t r a to r ,  i f  a par ty  f a i l s  to  appoint the 
arb i t ra to r  w i t h in  t h i r t y  days of  receipt o f  a 
request to  do so from the other par ty ,  or i f  the 
two a rb i t r a to rs  f a i l  to  agree on the t h i r d  
a rb i t ra to r  w i t h in  t h i r t y  days of  the i r  
appointment, the appointment shal l  be made, upon 
request of  a par ty ,  by the court or other 
author i ty  specif ied i n  a r t i c l e  6 ;  

( b )  i n  an a rb i t r a t i on  w i th  a sole a rb i t r a to r ,  i f  
the par t ies  are unable to agree on the a rb i t r a to r ,  
he shal l  be appointed, upon request of  a par ty ,  by 
the court or other author i ty  specif ied i n  a r t i c l e  
6 .  

( 4 1  Where under an appointment procedure agreed upon 
by the par t ies ,  

( a )  a par ty  f a i l s  t o  act as required under such 
procedure, or 

( b )  the par t ies ,  or two a rb i t r a to rs ,  are unable 
to  reach an agreement expected of them under such 
procedure, or 

( c )  a t h i r d  par ty ,  including an i n s t i t u t i o n ,  
f a i l s  to  perform any funct ion entrusted to  i t  
under such procedure, 

any par ty  may request the court o f  other author i ty  
specif ied i n  a r t i c l e  6 t o  take the necessary measure, 
unless the agreement on the appointment procedure 
provides other means for  securing the appointment. 

( 5 J  A decision on a matter entrusted by paragraph ( 3 )  



o r  ( 4 )  o f  t h i s  a r t i c l e  t o  t h e  c o u r t  o r  o t h e r  a u t h o r i t y  
s p e c i f i e d  i n  a r t i c l e  6 s h a l l  be s u b j e c t  t o  no  appea l .  
The c o u r t  o r  o t h e r  a u t h o r i t y ,  i n  a p p o i n t i n g  an 
a r b i t r a t o r ,  s h a l l  have due rega rd  t o  any q u a l i f i c a t i o n s  
r e q u i r e d  o f  t h e  a r b i t r a t o r  b y  t h e  agreement o f  t h e  
p a r t i e s  and t o  such c o n s i d e r a t i o n s  as a r e  l i k e l y  t o  
secure  t h e  appointment  o f  an independent and i m p a r t i a l  
a r b i t r a t o r  and, i n  t h e  case o f  a s o l e  t h i r d  a r b i t r a t o r ,  
s h a l l  t a ke  i n t o  accout  as w e l l  t h e  a d v i s a b i l i t y  o f  
a p p o i n t i n g  an a r b i t r a t o r  o f  a n a t i o n a l i t y  o t h e r  t han  
those o f  t h e  p a r t i e s .  

A r t i c l e  12. Grounds for challenge 

( 1 )  When a pe r son  i s  approached i n  connec t i on  w i t h  h i s  
p o s s i b l e  appointment  as an a r b i t r a t o r ,  he s h a l l  
d i s c l o s e  any c i rcumstances  l i k e l y  t o  g i v e  r i s e  t o  
j u s t i f i a b l e  doub ts  as t o  h i s  i m p a r t i a l i t y  o r  
independence. An a r b i t r a t o r ,  f rom t h e  t ime  o f  h i s  
appointment  and throughout  t h e  a r b i t r a l  p roceed ings ,  
s h a l l  w i t h o u t  d e l a y  d i s c l o s e  any such c i rcumstances  t o  
t h e  p a r t i e s  u n l e s s  t hey  have a l r e a d y  been in fo rmed o f  
them b y  h im .  

( 2 )  An a r b i t r a t o r  may be cha l l enged  o n l y  i f  
c i r cumstances  e x i s t  t h a t  g i v e  r i s e  t o  j u s t i f i a b l e  
doub ts  as t o  h i s  i m p a r t i a l i t y  o r  independence, o r  i f  he 
does n o t  possess q u a l i f i c a t i o n s  agreed t o  b y  t h e  
p a r t i e s .  A p a r t y  may c h a l l e n g e  an a r b i t r a t o r  appo in ted  
b y  h im,  o r  i n  whose appointment he has p a r t i c i p a t e d ,  
o n l y  f o r  reasons o f  wh ich  he becomes aware a f t e r  t h e  
appointment  has been made. 

A r t i c l e  13. Challenge procedure 

( 1 )  t h e  p a r t i e s  a r e  f r e e  t o  agree on  a p rocedure  f o r  
c h a l l e n g i n g  an a r b i t r a t o r ,  s u b j e c t  t o  t h e  p r o v i s i o n s  o f  
paragraph ( 3 )  o f  t h i s  a r t i c l e .  

( 2 )  F a i l i n g  such agreement,a p a r t y  who i n t e n d s  t o  
c h a l l e n g e  an a r b i t r a t o r  s h a l l ,  w i t h i n  f i f t e e n  days 
a f t e r  becoming aware o f  t h e  c o n s t i t u t i o n  o f  t h e  
a r b i t r a l  t r i b u n a l  o r  a f t e r  becoming aware o f  any 
c i r cumstances  r e f e r r e d  t o  i n  a r t i c l e  1 2 ( 2 ) ,  send a 
w r i t t e n  s ta tement  o f  t h e  reasons f o r  t h e  c h a l l e n g e  t o  
t h e  a r b i t r a l  t r i b u n a l .  Unless t h e  cha l l enged  
a r b i t r a t o r  w i thd raws  f rom h i s  o f f i c e  o r  t h e  o t h e r  p a r t y  
agrees t o  t h e  c h a l l e n g e ,  t h e  a r b i t r a l  t r i b u n a l  s h a l l  
dec i de  on t h e  c h a l l e n g e .  

(31  I f  a c h a l l e n g e  under any p rocedure  agreed upon b y  
t h e  p a r t i e s  o r  under t h e  p rocedure  o f  pa ragraph  ( 2 )  o f  
t h i s  a r t i c l e  i s  n o t  success fu l ,  t h e  c h a l l e n g i n g  p a r t y  
may r e q u e s t ,  w i t h i n  t h i r t y  days a f t e r  hav i ng  r e c e i v e d  
n o t i c e  o f  t h e  d e c i s i o n  r e j e c t i n g  t he  c h a l l e n g e ,  t h e  
c o u r t  o r  o t h e r  a u t h o r i t y  s p e c i f i e d  i n  a r t i c l e  6 t o  



decide on the challenge, which decision shal l  be 
subject t o  no appeal; while such a request i s  pending, 
the a rb i t ra l  t r ibuna l ,  including the challenged 
a rb i t ra to r ,  may continue the a r b i t r a l  proceedings and 
make an award. 

A r t i c l e  14 .  Failure or impossibility to act 

( 1 )  I f  an a rb i t ra to r  becomes de jure or de facto 
unable to  perofrm h i s  functions or for other reasons 
f a i l s  to  act without undue delay, h i s  mandate 
terminates i f  he withdraws from h i s  o f f i c e  o f  i t  the 
part ies agree on the termination. Otherwise, i f  a 
controversy remains concerning any of  these grounds, 
any party may request the court or oer author i ty  
specif ied i n  a r t i c l e  6 to  decide on the termination of 
the mandate, which decision shal l  be subject t o  no 
appea 1 . 

( 2 )  I f ,  under t h i s  a r t i c l e  or a t i c l e  1 3 ( 2 ) ,  an 
arb i t ra to r  withdraws from h i s  o f f i c e  or a par ty  agrees 
to  the termination of  the mandate of  an a rb i t ra to r ,  
th is  does not imply acceptance o f  the v a l i d i t y  o f  any 
ground referred to  i n  t h i s  a r t i c l e  or a r t i c l e  1 2 ( 2 ) .  

A r t i c l e  15 .  Appointment of substitute arbitrator 

Where the mandate of  an arb i t ra to r  terminates under 
a r t i c l e  13 or 14 or because of  h i s  withdrawal from 
o f f i c e  for any other reason or because of  the 
revocation o f  h i s  mandate by agreement of the par t ies 
or i n  any other case of termination o f  h i s  mandate, a 
subst i tute a rb i t ra to r  shal l  be appointed according to  
the rules that were applicable to  the appointment of  
the arb i t ra to r  being replaced. 

CHAPTER I V .  

J U R I S D I C T I O N  O F  A R B I T R A L  T R I B U N A L  

Ar t i c l e  16. Competence of arbitral tribunal to rule on 
its jur isd ict ion 

( 1 )  the a r b i t r a l  t r ibunal may r u l e  on i t s  own 
ju r isd ic t ion ,  including any objections wi th respect to  
the existence or v a l i d i t y  of  the a rb i t ra t i on  agreement. 
For that purpose, an a rb i t ra t i on  clause which forms 
par t  of a contract shal l  be treated as an agreement 
independent o f  the other terms of the contract.  A 
decision by the a r b i t r a l  t r ibunal that the contract i s  
nu l l  and void shal l  not en ta i l  ips0 jure the i n v a l i d i t y  
of  the a rb i t ra t i on  clause. 

( 2 )  A plea that the a r b i t r a l  t r ibunal does not have 



j u r i sd i c t i on  shal l  be raised not la te r  than the 
submission o f  the statement of  defence. A par ty  i s  not 
precluded from ra is ing  such a  plea by the fact that he 
has appointed, or par t ic ipated i n  the appointment of an 
a rb i t ra to r .  A plea that the a r b i t r a l  t r ibunal  i s  
exceeding the scope of  i t s  author i ty  shal l  be raised as 
soon as the matter alleged to  be beyond the scope of  
i t s  author i ty  i s  raised during the a r b i t r a l  
proceedings. The a r b i t r a l  t r ibunal  may, i n  e i ther  
case, admit a la te r  plea i f  i t  considers the delay 
j u s t i f i e d .  

( 3 )  The a r b i t r a l  t r ibunal may r u l e  on a  plea referred 
to  i n  paragraph ( 2 )  of  t h i s  a r t i c l e  e i ther  as a  
prel iminary question or i n  an award on the mer i ts .  I f  
the a r b i t r a l  t r ibunal  rules as a  prel iminary question 
that i t  has j u r i sd i c t i on ,  any party may request, wi th in 
t h i r t y  days a f te r  having received not ice of  that 
ru l i ng ,  the court specif ied i n  a r t i c l e  6 t o  decide the 
matter, which decision shal l  be subject t o  no appeal; 
while such a  request i s  pending, the a r b i t r a l  t r ibunal 
may continue the a r b i t r a l  proceedings and make an 
award. 

A r t i c l e  1 7 .  Power of arbi t ra l  tribunal t o  order 
interim measures 

Unless otherwise agreed by the par t ies ,  the a r b i t r a l  
t r ibunal  may, at the request of  a par ty ,  order any 
par ty  to  take such in ter im measure of  protect ion as the 
a r b i t r a l  t r ibunal  may consider necessary i n  respect of  
the subject-matter o f  the dispute. The a r b i t r a l  
t r ibunal may require any par ty  to  provide appropriate 
secur i ty  i n  connection wi th such measure. 

CHAPTER V 

CONDUCT OF ARBITRAL PROCEEDINGS 

A r t i c l e  18. Equal treatment of parties 

The par t ies shal l  be treated wi th equal i ty  and each 
par ty  shal l  be given a  f u l l  opportunity of  presenting 
h i s  case. 

A r t i c l e  19. Determination of rules of procedure 

( 1 )  Subject t o  the provisions of  t h i s  Law, the par t ies 
are free to  agree on the procedure to  be followed by 
the a r b i t r a l  t r ibunal  i n  conducting the proceedings. 

( 2 )  Fa i l ing  such agreement, the a r b i t r a l  t r ibunal  may, 
subject t o  the provisions of  t h i s  Law, conduct the 
a rb i t ra t i on  i n  such manner as i t  considers appropriate. 



The power conferred upon the a r b i t r a l  t r i buna l  includes 
the power t o  determine the adm iss i b i l i t y ,  relevance, 
m a t e r i a l i t y  and weight o f  any evidence. 

A r t i c l e  20. Place of arbitration 

( 1 )  the pa r t i es  are f r ee  t o  agree on the place o f  
a r b i t r a t i o n .  F a i l i n g  such agreement, the place o f  
a r b i t r a t i o n  sha l l  be determined by the a r b i t r a l  
t r i buna l  having regard t o  the circumstances o f  the 
case, inc lud ing the convenience of  the p a r t i e s .  

( 2 )  Notwithstanding the prov is ions of  paragraph ( 1 )  o f  
t h i s  a r t i c l e ,  the a r b i t r a l  t r i buna l  may, unless 
otherwise agreed by the pa r t i es ,  meet at  any place i t  
considers appropr iate for  consul ta t ion among i t s  
members, for  hearing witnesses, experts or the pa r t i es ,  
or for  inspect ion o f  goods, other property or 
documents. 

A r t i c l e  21. Commencement of arbitral proceedings 

Unless otherwise agreed by the p a r t i e s ,  the a r b i t r a l  
proceedings i n  respect o f  a pa r t i cu l a r  dispute commence 
on the date on which a request for  that  d ispute t o  be 
re fe r red  t o  a r b i t r a t i o n  i s  received by the respondent. 

A r t i c l e  22. Language 

( 1 )  The pa r t i es  are f ree t o  agree on the language or 
languages t o  be used i n  the a r b i t r a l  proceedings. 
F a i l i n g  such agreement, the a r b i t r a l  t r i buna l  sha l l  
determine the language or languages t o  be used i n  the 
proceedings. This agreement or determination, unless 
otherwise spec i f i ed  there in ,  sha l l  apply t o  any w r i t t e n  
statement by a pa r t y ,  any hearing and any award, 
decis ion o r  other communication by the a r b i t r a l  
t r i buna l .  

( 2 )  The a r b i t r a l  t r i buna l  may order that  any 
documentary evidence sha l l  be accompanied by a 
t rans la t ion  i n t o  the language or languages agreed upon 
by the pa r t i es  or determined by the a r b i t r a l  t r i buna l .  

A r t i c l e  23. Statements of claim and defence 

( 1 )  Within the per iod f o  time agreed by the pa r t i es  or 
determined by the a r b i t r a l  t r i buna l ,  the claimant sha l l  
s t a te  the fac ts  supporitng h i s  c la im,  the po in ts  at 
issue and the r e l i e f  or  remedy sought, and the 
respondent sha l l  s t a te  h i s  defence i n  respect o f  these 
p a r t i c u l a r s ,  unless the pa r t i es  have otherwise agreed 
as t o  the required elements o f  such statements. The 
par t ies  may submit w i t h  t he i r  statements a l l  documents 



they consider  t o  be re l evan t  o r  may add a re fe rence  t o  
the documents o r  o the r  evidence they w i l l  submit .  

( 2 )  Unless o therw ise  agreed by  the  p a r t i e s ,  e i t h e r  
p a r t y  may amend o r  supplement h i s  c l a i m  o r  defence 
d u r i n g  the  course o f  the  a r b i t r a l  proceedings,  un less  
the a r b i t r a l  t r i b u n a l  cons iders  i t  i n a p p r o p r i a t e  t o  
a l l o w  such amendment hav ing  regard  t o  the  d e l a y  i n  
making i t . 

A r t i c l e  24. Hearings and written proceedings 

( 1 )  Subject  t o  any c o n t r a r y  agreement by  t he  p a r t i e s ,  
the  a r b i t r a l  t r i b u n a l  s h a l l  dec ide  whether t o  h o l d  o r a l  
hear ings  f o r  the  p r e s e n t a t i o n  o f  evidence o r  f o r  o r a l  
argument, o r  whether the  proceedings s h a l l  be conducted 
on the  b a s i s  o f  documents and o the r  m a t e r i a l s .  
However, un less  the  p a r t i e s  have agreed t h a t  no  
hear ings  s h a l l  be h e l d ,  the  a r b i t r a l  t r i b u n a l  s h a l l  
h o l d  such hea r i ngs  a t  an app rop r i a te  s tage o f  the 
proceedings,  if so requested by a p a r t y .  

( 2 )  The p a r t i e s  s h a l l  be g i ven  s u f f i c i e n t  advance 
n o t i c e  o f  any hea r i ng  and o f  any meet ing o f  t he  
a r b i t r a l  t r i b u n a l  f o r  the purposes o f  i n s p e c t i o n  o f  
goods, o the r  p r o p e r t y  o r  documents. 

(31  A l l  s ta tements ,  documents o r  o the r  i n f o r m a t i o n  
supp l i ed  t o  the  a r b i t r a l  t r i b u n a l  by one p a r t y  s h a l l  be 
communicated t o  t he  o the r  p a r t y .  A lso any expe r t  
r e p o r t  o r  e v i d e n t i a r y  document on which the  a r b i t r a l  
t r i b u n a l  may r e l y 6  i n  making i t s  d e c i s i o n  s h a l l  be 
communicated t o  the  p a r t i e s .  

A r t i c l e  25. Default of a party 

Unless o the rw i se  agreed by  the  p a r t i e s ,  i f ,  w i t h o u t  
showing s u f f i c i e n t  cause, 

( a )  the  c la imant  f a i l s  t o  
communicate h i s  statement o f  c l a i m  i n  accordance 
w i t h  a r t i c l e  2 3 ( 1 ) ,  the  a r b i t r a l  t r i b u n a l  s h a l l  
t e rm ina te  t he  proceedings;  

( b )  t he  respondent f a i l s  t o  communicate h i s  
statement o f  defence i n  accordance w i t h  a r t i c l e  
2 3 (  1 1 ,  the  a r b i t r a l  t r i b u n a l  s h a l l  con t i nue  the  
proceedings w i t hou t  t r e a t i n g  such f a i l u r e  i n  
i t s e l f  as an admission o f  t he  c l a i m a n t ' s  
a1 l e g a t i o n s ;  

i c i  any p a r t y  f a i l s  t o  appear a t  a hea r i ng  o r  t o  
produce documentary ev idence,  the  a r b i t r a l  
t r i b u n a l  may con t i nue  the  proceedings and make the 
award on t he  evidence b e f o r e  i t .  



Article 26. Expert appointed by arbitral tribunal 

( 1 )  Unless otherwise agreed by the parties, the 
arbitral tribunal 

(ai may appoint one or more experts to report to 
i t  on specific issues to be determined by the 
arbitral tribunal; 

(b) may require a party to give the expert any 
relevant information or to produce, or to provide 
access to, any relevant documents, goods or other 
property for his inspection. 

(2) Unless othewise agreed by the parties, if a party 
so requests or if the arbitral tribunal considers i t  
necessary, the expert shall, after delivery of his 
written or oral report, participate in a hearing where 
the parties have the opportunity to put questions to 
him and to present expert witnesses in order to testify 
on the points at issue. 

Article 27. Court assistance in taking evidence 

the arbitral tribunal or a party with the approval of 
the arbitral tribunal may request from a competent 
court of this State assistance in taking evidence. The 
court may execute the request within its competence and 
according to its rules on taking evidence. 

CHAPTER VI. 

MAKING OF AWARD AND 

TERMINATION OF PROCEEDINGS 

Article 28. Rules applicable to substance of dispute 

( 1 )  The arbitral tribunal shall decide the dispute in 
accordance with such rules of law as are chosen by the 
parties as applicable to the substance of the dispute. 
Any designation of the law or legal system of a given 
State shall be construed, unless otherwise expressed, 
as directly referring to the substantive law of that 
State and not to its conflict of laws rules. 

(21 Failing any designation by the parties, the 
arbitral tribunal shall apply the law determined by the 
conflict of laws rules which i t  considers applicable. 

( 3 )  The arbitral tribunal shall decide ex aequo et 
bono or as amiable compositeur only if the parties have 
expressly authorized i t  to do so. 



( 4 )  I n  a l l  cases, the a r b i t r a l  t r ibunal shal l  decide 
i n  accordance wi th the terms of  the contract and shal l  
take i n t o  account the usages of the trade applicable to  
the transaction. 

A r t i c l e  29. Decision making by panel of arbitrators 

I n  a r b i t r a l  proceedings with more than one a rb i t ra to r ,  
any decision of the a r b i t r a l  t r ibunal shal l  be made, 
unless otherwise agreed by the par t ies,  by a major i ty 
of a l l  i t s  members. However, questions of  procedure 
may be decided by a presiding a rb i t ra to r ,  i f  so 
authorized by the par t ies or a l l  members of the 
a r b i t r a l  t r ibuna l .  

A r t i c l e  30. Settlement 

( 1 )  I f ,  during a rb i t ra l  proceedings, the par t ies  
s e t t l e  the dispute, the a rb i t ra l  t r ibunal shal l  
terminate the proceedings and, i f  requested by the 
par t ies and not objected to  by the a r b i t r a l  t r ibuna l ,  
record the settlement i n  the form of  an a r b i t r a l  award 
on agreed terms. 

( 2 )  An award on agreed terms shal l  be made i n  
accordance wi th the provisions of a r t i c l e  31 and shal l  
s tate that i t  i s  an award. Such an award has the same 
status and e f fec t  as any other award on the merits of  
the case. 

A r t i c l e  3 1 .  Form and contents of award 

( 1 )  The award shal l  be made i n  w r i t i ng  and shal l  be 
signed by the arb i t ra to r  or a rb i t ra to rs .  I n  a r b i t r a l  
proceedings wi th more than one arb i t ra to r ,  the 
signatures of  the major i ty  of a l l  members of  the 
a r b i t r a l  t r ibunal shal l  su f f i ce ,  provided that the 
reason for any omitted signature i s  stated. 

( 2 )  the award shal l  state the reasons upon which i t  i s  
based, unless the par t ies have agreed that no reasons 
are to be given or the award i s  an award on agreed 
terms under a r t i c l e  30 .  

( 3 )  the award shal l  state i t s  date and the place of 
a rb i t ra t i on  as determined i n  accordance wi th a r t i c l e  
20 (1 ) .  The award shal l  be deemed t o  have been made at 
that place. 

( 4 )  After the award i s  made, a copy signed by the 
arb i t ra to rs  i n  accordance with paragraph ( 1 )  o f  t h i s  
a r t i c l e  shal l  be delivered t o  each par ty .  

A r t i c l e  32. Termination of proceedings 



( 1 )  The a r b i t r a l  proceedings are terminated by the 
f i n a l  award or by an order o f  the a r b i t r a l  t r i buna l  i n  
accordance w i t h  paragraph ( 2 )  o f  t h i s  a r t i c l e .  

( 2 )  the a r b i t r a l  t r ibunal  sha l l  issue an order for  the 
terminat ion o f  the a r b i t r a l  proceedings when 

( a )  the claimant withdraws h i s  c la im,  unless the 
respondent objects thereto and the a r b i t r a l  
t r i buna l  recognizes a leg i t imate i n t e res t  on h i s  
par t  i n  obta in ing a f i n a l  settlement o f  the 
dispute;  

( b )  the pa r t i es  agree on the terminat ion o f  the 
proceedings ; 

( c !  the a r b i t r a l  t r i buna l  f i nds  that the 
cont inuat ion of the proceedings has for  any other 
reason become unnecessary or impossible. 

( 3 1  The mandate o f the a r b i t r a l  t r i buna l  terminates 
w i t h  the termination o f  the a r b i t r a l  proceedings, 
subject t o  the provis ions o f  a r t i c l e s  3 3  and 3 4 ( 4 ) .  

A r t i c l e  3 3 .  Correction and interpretation of award; 
add i t  iona 1 award 

( 1 )  Within t h i r t y  days o f  rece ip t  o f  the award, unless 
another per iod o f  time has been agreed upon by the 
par t ies :  

( a 1  a  par ty ,  w i t h  no t i ce  t o  the other pa r t y ,  may 
request the a r b i t r a l  t r i buna l  t o  cor rect  i n  the 
award any er rors  i n  computation, any c l e r i c a l  or 
typographical e r ro rs  or any e r ro rs  o f  s im i la r  
nature;  

( b )  i f  so agreed by the pa r t i es ,  a  pa r t y ,  w i th  
no t i ce  t o  the other pa r t y ,  may request the 
a r b i t r a l  t r i buna l  to  g ive an i n t e rp re ta t i on  o f  a 
spec i f i c  po in t  or pa r t  o f  the award. 

I f  the a r b i t r a l  t r ibunal  considers the request t o  be 
j u s t i f i e d ,  i t  sha l l  make the cor rect ion or g ive the 
in te rp rea t ion  w i t h i n  t h i r t y  days o f  rece ip t  o f  the 
request. The in te rp re ta t ion  sha l l  form par t  o f  the 
award. 

1 2 )  The a r b i t r a l  t r ibunal  may correct  any e r ro r  o f  the 
type re fer red t o  i n  paragraph ( 1 )  ( a )  o f  t h i s  a r t i c l e  on 
i t s  own i n i t i a t i v e  w i t h i n  t h i r t y  days 07 the date o f  
the award. 

1 3 )  Unless otherwise agreed by the pa r t i es ,  a  par ty ,  
w i t h  no t i ce  t o  the other pa r t y ,  may request,  w i t h i n  



t h i r t y  days o f  rece ip t  o f  the award, the a r b i t r a l  
t r ibunal  t o  make an addi t ional  award as t o  claims 
presented i n  the a r b i t r a l  proceedings but omit ted from 
the award. I f  the a r b i t r a l  t r ibunal  considers the 
request t o  be j u s t i f i e d ,  i t  sha l l  make the addi t ional  
awardwithin s i x t y  days. 

( 4 )  the a r b i t r a l  t r ibunal  may extend, i f  necessary, 
the per iod o f  time w i t h i n  which i t  sha l l  make a 
correct ion,  i n t e rp re ta t i on  or an addi t ional  award under 
paragraph ( 1 )  or  ( 3 )  o f  t h i s  a r t i c l e .  

( 5 1  the provis ions o f  a r t i c l e  3 1  sha l l  apply t o  a 
correct ion or in te rp re ta t ion  o f  the award or t o  an 
addi t ional  award. 

CHAPTER V I I .  

RECOURSE AGAINST AWARD 

A r t i c l e  34. Application for  setting aside an exclusive 
recourse against arbi t ra l  award 

( 1 )  Recourse t o  a court against an a r b i t r a l  award may 
be made only  by an appl icat ion for se t t i ng  aside i n  
accordance w i t h  paragraph (21 and ( 3 )  o f  t h i s  a r t i c l e .  

( 2 )  An a r b i t r a l  award may be set aside by the court  
spe f i f i ed  i n  a r t i c l e  6 only i f :  

( a )  the par ty  making the app l i ca t in  furnishes 
proof tha t :  

( i )  a par ty  t o  the a rb i t r a t i on  agreement 
re fe r red  t o  i n  a r t i c l e  7 was under some 
incapaci ty;  or the said agreement i s  not 
v a l i d  under the law t o  which the pa r t i es  have 
subjected i t  o r ,  f a i l i n g  any i nd i ca t i on  
thereon, under the law of t h i s  State;  or 

( i i )  the par ty  making the app l i ca t i n  was not 
given proper not ice o f  the appointment o f  an 
a r b i t r a t o r  or of the a r b i t r a l  proceedings or 
was otherwise unable t o  present h i s  case; or 

(iii) the award deals w i th  a d ispute not 
contemplated by or not f a l l i n g  w i t h i n  the 
terms o f  the submission t o  a r b i t r a t i o n ,  or 
contains decisions on matters beyond the 
scope o f  the submission t o  a r b i t r a t i o n ,  
provided tha t ,  i f  the decisions on matters 
submitted t o  a r b i t r a t i o n  can be separated 
from those not so submitted, on ly  that  par t  
o f  the award which contains decis ions on 
matters not submitted t o  a r b i t r a t i o n  may be 
set aside; or 



( i v )  the composition of the a r b i t r a l  
t r ibunal or the a r b i t r a l  procedure was not i n  
accordance wi th the agreement o f  the par t ies ,  
unless such agreement was i n  c o n f l i c t  wi th a 
provision o f  t h i s  Law from which the par t ies 
cannot derogate, o r ,  f a i l i n g  such agreement, 
was not i n  accordance wi th t h i s  Law; or 

( b )  the court f inds that:  

i i )  the subject-matter o f  the dispute i s  not 
capable o f  settlement by a rb i t ra t i on  under 
the law of t h i s  State; or 

( i i )  the award i s  i n  c o n f l i c t  wi th the 
publ ic  po l i cy  of th is  State. 

( 3 )  An appl icat ion for set t ing aside may not be made 
af ter  three months have elapsed from the date on which 
the party making that appl icat ion had received the 
award or ,  i f  a request had been made under a r t i c l e  3 3 ,  
from the date on which that request had been disposed 
o f  by the a r b i t r a l  t r ibuna l .  

( 4 )  the cour t ,  when asked to set aside an award, may, 
where appropriate and so requested by a par ty ,  suspend 
the se t t ing  aside proceedings for a period o f  time 
fdetermined by i t  i n  order t o  give the a r b i t r a l  
t r ibunal an opportunity t o  resume the a r b i t r a l  
proceedings or t o  take such other act ion as i n  the 
a rb i t ra l  t r ibuna l ' s  opinion w i l l  el iminate the grounds 
for se t t ing  aside. 

CHAPTER V I I I .  

RECOGNITION AND ENFORCEMENT OF AWARDS 

Ar t i c l e  3 5 .  Recanition and enforcnlent 

( 1 )  An a r b i t r a l  award, i rrespect ive of the country i n  
which i t  was made, shal l  be recognized as binding and, 
upon appl icat ion n wr i t i ng  to the competent court ,  
shal l  be enforced subject to  the provisions of t h i s  
a r t i c l e  and of a r t i c l e  36 .  

2 )  The aparty re ly ing  on an award or applying for i t s  
enforcement shal l  supply the duly authenticated 
or ig ina l  award or a duly c e r t i f i e d  copy thereof, and 
the o r i g ina l  a rb i t ra t i on  agreement referred to i n  
a r t i c l e  7 or a duly c e r t i f i e d  copy thereof. I f  the 
award or agreement i s  not made i n  an o f f i c i a l  language 
of t h i s  State, the party shal l  supply a duly c e r t i f i e d  
translat ion thereof i n t o  such language. 

A r t i c l e  36. Grounds for refusing recognition or 



enforcement 

( 1 )  Recognition or enforcement of an a r b i t r a l  award, 
i rrespect ive o f  the country i n  which i t  was made, may 
be refused only:  

( a )  at the request o f  the party against whom i t  
i s  invoked, i f  that party furnishes to  the 
competent court where recognit ion or enforcement 
i s  sought proof that :  

( i )  a party t o  the a rb i t ra t i on  agreement 
referred to  i n  a r t i c l e  7 was under some 
incapacity; or the said agreement i s  not 
v a l i d  under the law to  which the par t ies have 
subjected i t  o r ,  f a i l i n g  any indicat ion 
thereon, under the law o f  the country where 
the award was made; or 

( i i) the party against whom the award i s  
invoked was not given proper not ice o f  the 
appointment o f  an arb i t ra to r  or o f  the 
a r b i t r a l  proceedings or was otherwise unable 
t o  present h i s  case; or 

(i i i) the award deals w i th  a dispute not 
contemplated by or not f a l l i n g  w i th in  the 
terms o f  the submission t o  a rb i t ra t ion ,  or i t  
contains decisions on matters beyond the 
scope of the submission to  a rb i t ra t ion ,  
provided that ,  i f  the decisions on matter 
submitted to  a rb i t ra t ion  can be separated 
from those not so submitted, that par t  o f  the 
ward which contains decisions on matters 
submitted to  a rb i t ra t ion  may be recognized 
and enforced; or 

( i v )  the composition of the a r b i t r a l  
t r ibunal or the a rb i t ra l  procedure was not i n  
accordance w i th  the agreement of the par t ies 
o r ,  f a i l i n g  such agreement, was not i n  
accordance wi th the law o f  the country where 
the a rb i t ra t i on  took place; or 

( v )  the award has not yet become binding on 
the par t ies or has been set aside or 
suspended by a court o f  the country i n  which, 
or under the law of which, that award was 
made; or 

( b )  i f  the court f inds that:  

( i )  the subject-matter of the dispute i s  not 
capable of settlement by a rb i t ra t i on  under 
the law of t h i s  State; or 

( i i )  the recognit ion or enforcement o f  the 
award would be contrary to  the publ ic po l i cy  



o f  t h i s  State 

(2) I f  an app l i ca t ion  fo r  se t t i ng  aside or  suspension 
o f  an award has been made t o  a court  re fe r red  t o  i n  
paragraph ( l ) ( a ) ( v )  o f  t h i s  a r t i c l e ,  the court  where 
recogni t ion or enforcement i s  sought may, i f  i t  
considers i t  proper, adjourn i t s  dec is ion and may also,  
on the app l i ca t i n  o f  the par ty  c la iming recogni t ion or  
enforcement o f  the award, order the other pa r t y  t o  
provide appropr iate secur i t y .  



A P P E N D I X  C 

RECOMMENDATIONS O F  THE LAW R E F O R M  C O M M I S S I O N  OF  B R I T I S H  COLUMBIA 

[The fol lowing recomnendations are copied from 
pages 90 t o  95 of the Report on Arb i t ra t ion  o f  The Law 
Reform Commission of B r i t i s h  Columbia and are included 

here w i th  the k ind  permission of  the Comnission.1 

The Commission recomnends: 

1 .  The Arbitration Act should apply to  a l l  agreements, 
whether or not i n  w r i t i ng ,  t o  submit present or future 
differences to  a rb i t ra t i on ,  whether or not an arb i t ra to r  i s  named 
i n  the agreement. (Page 10 )  

2 .  Unless the par t ies agree otherwise: 

( a )  An a rb i t ra t i on  agreement should not be discharged 
by the death of  any party and i n  such an event i t  
shoudl be enforceable by or against the personal 
representatives of the deceased. 

( b )  The authori ty o f  an arb i t ra to r  should bot be 
revoked by the death o f  any par ty .  

( c )  Nothing i n  ( a )  and ( b )  should af fect  the operation 
of  any enactment or ru le  of  law by v i r t u e  of which 
any r i g h t  of  action i s  extinguished by the death 
o f  a person. (Page 1 1 )  

3 .  The phrase i n  section 3 "and has the same e f fec t  i n  a l l  
respects as i f  i t  had been made an order o f  the court"  should be 
repealed. (Page 1 3 )  

4 .  Sections 7 and 8 o f  the Arbitration Act should be 
replaced by leg is la t ion  simi lar t o  section 8 of  The Arbitrations 
Act of  Ontario. (Page 1 6 )  

5 .  The court should have the power to  remove an arb i t ra to r  
or umpire who makes an a rb i t ra l  error or who does not proceed 
wi th reasonable dispatch i n  conducting the a rb i t ra t i on  and making 
an award, and the court should have a d iscret ion,  where i t  
removes an arb i t ra to r  or umpire for conduct amounting to  
corruption of fraud or for f a i l i n g  to  use reasonable dispatch, to 
order that he i s  not en t i t l ed  to  receive any remuneration for h i s  
services and that he be l i a b l e  for the costs that the par t ies 
have incurred to  the date o f  h is  removal. (Page 18) 

6 .  ( a )  Where an arb i t ra to r  or umpire i s  removed by the 
court under recommendation 5 ,  the par t ies should 
be permitted to  appoint a replacement as i f  a - 
vacancy had been created. 

( b )  Where the par t ies do not concur i n  the appointment 
o f  a replacement under recomnendation ( a ) ,  the 



court  should have the power t o  appoint a person t o  
act as a r b i t r a t o r  or umpire i n  place o f  the person 
removed unless the person so removed was 
designated by name i n  the a r b i t r a t i o n  agreement. 
(Page 18) 

7 .  The a r b i t r a t o r ' s  l i e n  i n  respect o f  h i s  fees and 
expenses should be abolished. (Page 20) 

8. Notwithstanding any agreement p r o h i b i t i n g  taxat ion,  
there should be a general power t o  tax an a r b i t r a t o r ' s  b i l l  i n  
respect o f  h i s  fees and expenses a t  the instance o f  the 
a rb i t r a t o r  or any pa r t y  t o  the a r b i t r a t i o n .  (Page 20) 

9. The procedure fo r  taxing an a r b i t r a t o r ' s  b i l l  under 
recommendation 8 should be s im i la r  t o  that  establ ished under 
sect ion 92 o f  the Barristers and Solicitors Act f o r  the taxat ion 
o f  s o l i c i t o r ' s  b i l l s ,  and when the b i l l  o f  an a r b i t r a t o r  i s  
taxed, the c e r t i f i c a t e  o f  the taxing o f f i c e r  should be 
enforceable as a judgment o f  the Supreme Court. (Page 20) 

10. A rb i t r a t o r s  should continue t o  be required t o  
adjudicate dsputes according t o  the law, rather than by reference 
on ly  t o  equ i t y  and good conscience, unless the pa r t i es  agree 
otherwise i n  a v a l i d  exclusion agreement made pursuant t o  
recommendation 44. (Page 23) 

1 1 .  An a r b i t r a t o r  should be permit ted t o  c a l l  a witness on 
h i s  own motion but any pa r t y  t o  the reference should have the 
opportuni ty t o  cross-examine the witness and o f f e r  evidence i n  
r ebu t t a l .  (Page 24) 

12. Unless the pa r t i es  agree otherwise, an a rb i t r a t o r  
should have the power t o  admit evidence and informat ion on oath, 
a f f i d a v i t  or otherwise as i n  h i s  d i sc re t i on  he considers proper, 
whether or not the evidence i s  admissible i n  a court  o f  law, but 
he should not be permit ted t o  refuse t o  admit evidence that i s  
admissible i n  a cour t  o f  law. (Page 25) 

13. Where there are three or more a r b i t r a t o r s  then, unless 
the pa r t i es  agree otherwise, 

( a )  the a r b i t r a t o r s  may act by ma jo r i t y ,  and 

( b )  i f  there i s  no ma jo r i t y ,  the dec is ion o f  the 
chairman o f  the a r b i t r a t i o n  panel should be the 
dec is ion o f  the panel .  (Page 26) 

14. Unless the pa r t i es  agree otherwise: 

( a )  The costs o f  the reference and award should be i n  
the d i sc re t i on  o f  the a r b i t r a t o r ,  who should be 
able t o  d i r e c t  t o  and by whom those costs are t o  
be pa id ,  and be able t o  tax or s e t t l e  the amount 
o f  those costs ,  and 

( b )  i f  the a r b i t r a t o r  f a i l s  t o  mahe an award as t o  
costs ,  e i t he r  pa r t y ,  w i t h i n  30 days o f  the award, 



should be able to  apply to  the arb i t ra to r  for an 
order as to costs and for the amount t o  be f ixed, 
but where no such appl icat ion i s  made, or the 
arb i t ra to r  refuses or neglects to  make an order as 
to  costs, each par ty  should as between themselves 
bear h i s  own costs o f  the reference and h i s  
prorated share of  the cost of  the award. (Page 
28 -29  

15 .  I f  a par ty  to  an a rb i t ra t i on  agreement, or a person 
claiming through him, comnences legal proceedings against another 
party t o  the a rb i t ra t i on  agreement, or a person claiming through 
him i n  respect of  any matter agreed to  be referred, any party t o  
such legal proceedings or t o  the a rb i t ra t i on  agreement should be 
permitted to  apply to  the court t o  stay the proceedings. (Page 
34 

1 6 .  Once the par ty  applying for a stay pursuant t o  
recomnendation 15 has shown that the matter i s  one that was 
agreed to  be referred,  the burden o f  showing cause why e f fec t  
should not be given to  the a rb i t ra t i on  agreement should be upon 
the par ty  opposing the appl icat ion to  stay. (Page 341 

1 7 .  I n  determining whether cause has been shown i n  
recomnendation 16, the court may consider: 

( a )  whether or not the agreement to  a rb i t ra te  was 
f ree ly  made; 

( b )  whether the questions i n  issue ra ise issues of 
factual or legal complexity and whether i t  i s  
appropriate that these issues be se t t led  by 
a rb i t ra t i on  i n  the l i gh t  o f  the qua l i f i ca t ions  of 
the a rb i t ra to r ;  

( c )  the comparative expense and delay involved i n  the 
proceedings as opposed to  a rb i t ra t i on  proceedings; 

( d l  i f  there are several par t ies to  the a rb i t ra t i on  
agreement, whether those par t ies ,  other than the 
appl icant,  would prefer the proceedings to  be 
continued; 

( e l  whether there are other par t ies to  the proceedings 
who are not par t ies to  the a rb i t ra t i on  agreement; 

i f )  the stage the proceedings have reached; 

( g )  whether the applicant has delivered any pleadings 
or has taken any other step i n  the l i t i g a t i o n ;  

( h )  whether the applicant was, at the time the 
proceedings were cormenced and at the date of  the 
hearing remains ready and w i l l i n g  to  do a l l  things 
necessary to  the proper conduct of  the 
a rb i t ra t i on ;  

i i )  whether the arb i t ra to r  may not be capable of  



i m p a r t i a l i t y ;  

( j )  whether fraud i s  al leged by any pa r t y  t o  the 
proceedings; 

( k )  any other matter the cour t  considers s i g n i f i c a n t .  
(Pages 34-35) 

18. The au tho r i t y  o f  an a r b i t r a t o r  shoudl continue t o  be 
i r revocable except by leave o f  the cou r t .  (Page 37) 

19. The cour t  i n  exercis ing i t s  d i sc re t i on  i n  g i v i ng  leave 
t o  revoke should as far  as possible apply the same general 
p r i nc i p l es  that  i t  appl ies i n  exerc is ing i t s  d i sc re t i on  t o  refuse 
a stay o f  l i t i g a t i o n .  (Page 38) 

20. A p rov is ion  comparable t o  sect ion 24(1 )  o f  the English 
Arbitration Act 1950, should be enacted i n  B r i t i s h  Columbia. 
(Page 38) 

21. A clause i n  a contract  that makes ad jud icat ion by 
a r b i t r a t i o n  a cond i t i on  precedent t o  a cause o f  ac t ion  or a 
defence ( a  Scott v .  Avery clausei  shoud not be given e f f ec t  
according t o  i t s  terms but should be construed as i f i t  were an 
agreement t o  submit d i f ferences under the cont ract  t o  
a r b i t r a t i o n .  (Page 40) 

22. Where the terms o f  an agreement t o  r e fe r  fu tu re  
disputes t o  a r b i t r a t i o n  provide that any claims t o  which the 
agreement appl ies sha l l  be barred unless no t i ce  t o  appoint an 
a r b i t r a t o r  i s  given or  an a r b i t r a t o r  i s  appointed or  some other 
step t o  comnence a r b i t r a t i o n  proceedings i s  taken w i t h i n  a time 
f i xed  by the agreement, and a dispute ar ises t o  whether the 
agreement appl ies ,  the cour t ,  i f  i t  i s  o f  the op in ion that i n  the 
circumstances o f  the case undue hardship would otherwise be 
caused, and notwithstanding that the time so f i xed  has expired, 
should be able,  on such terms, i f  any, as the j u s t i c e  o f  the case 
may requi re ,  t o  extend the time f o r  such per iod as i t  th inks 
proper. (Page 41  

23. Every a r b i t r a t i o n  agreement should be deemed t o  include 
a prov is ion t ha t ,  subject t o  the provis ions o f  the Arbitration 
Act, the award i s  f i n a l  and binding on the pa r t i es  and those 
claiming under or through them, unless the pa r t i es  agree 
otherwise. (Page 42) 

24. There should be no spec i f i c  time i n  which an award must 
be made unless the pa r t i es  have agreed otherwise. (Page 44) 

25. Where the pa r t i es  have agreed as t o  the time i n  which 
an award must be made the a r b i t r a t o r  or  the court  should have the 
power t o  extend such time notwithstanding any agreement t o  the 
contrary and whether or  not the time has expired. (Page 44) 

26. The r i g h t  o f  an a r b i t r a t o r  t o  extend the time for  
making an award should not a f f ec t  the power of the court  t o  
remove an a r b i t r a t o r  f o r  delay under recomnendation 5. (Page 44) 



27. Unless the ~ a r t i e s  aaree otherwise, an award should not 
be required t o  be i n  w r i t i n g  o r  signed by the a r b i t r a t o r .  (Page 
45 1 

28. I f  an award i s  not i n  w r i t i n g  the a r b i t r a t o r  shoud, i f  
requested by a pa r t y ,  g i ve  a statement o f  the terms o f  the award, 
i n  w r i t i n g  and signed by him, w i t h i n  15 days o f  the request. 
(Page 45) 

29. Unless the p a r t i e s  agree otherwise, every a r b i t r a t i o n  
agreement should be deemed t o  contain a p rov is ion  that  the 
a r b i t r a t o r  may make an i n t e r im  award. (Page 47) 

30. Unless the pa r t i es  agree otherwise, every a r b i t r a t i o n  
agreement should be deemed t o  include a p rov is ion  that the 
a r b i t r a t o r  has the same power as the court  t o  order spec i f i c  
performance o f  any cont ract  f o r  the sale o f  goods. (Page 48) 

3 1 .  Notwithstanding any agreement t o  the cont rary ,  

( a )  Any pa r t y  t o  a reference should be permi t ted,  
w i t h i n  15 days o f  being n o t i f i e d  that  an award has 
been made and o f  i t s  term, t o  apply i n  w r i t i n g  t o  
the a r b i t r a t o r  or umpire t o  reopen the award, and 
t o  amend or  vary i t  i n  respect o f  anything that  
was ra ised on the reference. 

( b )  On rece ip t  o f  an app l i ca t ion  made pursuant t o  
recornendation ( a ) ,  the a r b i t r a t o r  or umpire 
should n o t i f y  the pa r t i es  

( i )  whether or not the a r b i t r a t o r  or umpire i s  
w i l l i n g  t o  consider the app l i ca t ion ,  and 

( i i) i f  the a rb i t r a t o r  or umpire i s  w i l l i n g  t o  
consider the app l i ca t ion  the place where, and 
a time and date when, the matters ra ised i n  
the app l i ca t ion  sha l l  be heard, and the date 
so f i xed  should be no more than 30 days a f t e r  
the rece ip t  o f  the app l i ca t ion .  

( c )  Af ter  hearing the app l i ca t ion  the a r b i t r a t o r  or 
umpire should be permit ted t o  reopen the award and 
amend or vary i t  i n  such manner as i s  jus t  and 
reasonable, and the award so amended or var ied 
should be deemed t o  be the award o f  the a rb i t r a t o r  
or umpire i n  the matter.  (Page 50) 

32. The Arbi t rat ion Act should provide that  a sum d i rec ted  
t o  be pa id  by an award should ca r ry  both prejudgment and 
post-judgment i n t e r e s t .  (Page 51) 

3 3 .  An award on an a r b i t r a t i o n  agreement should be 
enforceable by leave o f  the court  i n  the same manner as a 
judgment or order t o  the same e f f ec t  and, where leave i s  so 
given, judgment may be entered i n  the terms o f  the award. (Page 
54 



34.  The cour t ,  on an appl icat ion for leave t o  enforce an 
award i n  the same manner as a judgment or order, should have the 
power t o  make such orders as are necessary for carrying the award 
i n t o  e f fec t .  (Page 5 4 )  

35 .  The r i g h t  t o  br ing an act ion on the award should be 
retained. (Page 5 4 )  

3 6 .  The Government of  B r i t i s h  Columbia should request the 
Government o f  Canada t o  accede to  the 1958 New York Convention on 
the Recognition and Enforcement o f  Foreign A rb i t ra l  Awards, and 
upon accession by Canada t o  that Convention, the Government of  
B r i t i s h  Columbia should enact leg is la t ion  t o  give e f fec t  t o  the 
Convention. (Page 58) 

37 .  ( a )  Sections 10(b) and 21  o f  the Arbitrat ion Act 
should be repealed. 

( b )  The Arbitration Act should provide spec i f i ca l l y  
that subject t o  the r i gh t  o f  appeal i n  the Act the 
court does not have j u r i sd i c t i on  t o  set aside or 
remit an award on the ground o f  errors of  fact or 
law on the face of  the award. 

( c )  The Arbitration Act shoud provide that the court 
may set aside an award where an arb i t ra to r  has 
comnitted or whose conduct amounts t o  an " a r b i t r a l  
e r ro r "  to be defined as an error made by an 
arb i t ra to r  that const i tutes misconduct and as 
including 

( i )  corrupt or fraudulent conduct, 

( i i) bias, 

( i i i) exceeding h is  powers, 

( i v )  f a i l u re  t o  observe the rules of  natural 
just ice.  

( d )  On an appl icat ion t o  set aside an award for an 
a r b i t r a l  e r ro r ,  where the sole ground o f  r e l i e f  
established i s  a defect i n  form or a technical 
i r regu la r i t y ,  the cour t ,  i f  i t  f inds that no 
substantial wrong or miscarriage of  jus t ice  has 
occurred, should have the power t o  refuse to  set 
aside the award. (Pages 7 6 - 7 7 )  

38. ( a )  An appeal should l i e  on any question of  law 
ar is ing  out o f  an award. 

( b )  I n  an appeal brought under ( a )  the court should 
have the power to  

( i )  confirm, vary or set asdie the award, or 

( i i) remit the award to  the a rb i t ra to r .  (Page 7 7 )  



39. ( a )  An appeal under recomnendation 38 should l i e  t o  
the Supreme Court o f  B r i t i s h  Columbia. (Page 79) 

( b )  Local Judges o f  the Supreme Court have the 
j u r i s d i c t i o n  o f  a Supreme Court Judge i n  
proceedings under the Arbitrat ion Act. (Page 79) 

40. ( a )  An appeal should not be brought under 
recommendation 38 unless 

( i )  a l l  the par t ies  t o  the a r b i t r a t i o n  consent, 
or 

( i i) the court  has given leave. 

( b )  The court  should not grant leave under 
recommendation 4 0 ( a ) ( i i )  unless 

( i )  the importance o f  the resu l t  o f  the 
a r b i t r a t i o n  t o  the pa r t i es  j u s t i f i e s  the 
in tervent ion o f  the court  and the 
determination o f  the po in t  o f  law may prevent 
a substant ia l  miscarriage o f  j us t i ce ,  

( i i) the po int  o f  law i s  o f  importance to  some 
class or body o f  persons o f  which the 
applicant i s  a member, or 

( i i i) the po int  o f  law i s  o f  general or pub l i c  
importance. 

( c )  Where the court  grants leave under recomnendation 
4 0 ( a ) ( i i ) ,  i t  should be permit ted t o  at tach 
condit ions t o  the order that i t  considers 
appropr iate.  (Page 82) 

4 1 .  ( a )  The Supreme Court should have j u r i s d i c t i o n  to  
determine any question o f  law a r i s i ng  i n  the 
course o f  an a r b i t r a t i o n  proceeding on the 
app l i ca t ion  o f  any par ty  t o  the proceeding 

( i )  wi th  the consent o f  the a r b i t r a t o r ,  or 

( i i )  w i th  the consent o f  a l l  the other par t ies .  

( b )  An appeal should l i e  t o  the Court o f  Appeal from a 
determination made pursuant t o  recommendation 
41 ia ) .  (page 83) 

42. The Supreme Court should not en te r ta in  
an appl icat ion under recomnendation 4 1  unless i t  
i s  s a t i s f i e d  that the determination o f  the 
question o f  law w i l l  produce substant ia l  savings 
i n  costs t o  the pa r t i es .  (Page 83) 

43. ( a )  The Supreme Court should be empowered t o  order an 
a r b i t r a t o r  t o  s ta te  the reasons for  h i s  award i n  
s u f f i c i e n t  d e t a i l  t o  enable the cour t ,  should an 



appeal be brought, t o  consider ay question o f  law 
ar is ing  out of  the award. 

( b )  The court should not make an order l~nder th is  
recommendation unless 

( a )  before the award was made, one of  the par t ies 
t o  the reference gave not ice to  the 
arb i t ra to r  that a reasoned award would be 
required, or 

( b )  there i s  some special reason why such a 
notice was not g ive.  (Page 85) 

44 .  ( a )  The Supreme Court should not have j u r i sd i c t i on  to  
enter ta in applications made pursuant t o  
recomnendations 38 to  44  where the par t ies to  a 
reference have entered i n t o  an agreement i n  
w r i t i ng  which excludes the r i g h t  of  appeal under 
recommendat ion 38. 

( b )  An exclusion agreement should be o f  no e f fec t  
unless i t  i s  entered i n t o  a f te r  the commencement 
of the hearing of  the a rb i t ra t i on .  (Page 87) 



A P P E N D I X  D 

P R I N C I P L E S  FOR THE ENACTMENT OF 
A R B I T R A T I O N  L E G I S L A T I O N  ( A I C  Dra f t )  

(Approved by the Board of Directors o f  
the Arbi t rators '  I n s t i t u t e  of Canada 

on June 18, 1987) 

[These pr inc ip les  are included here with the 
k ind permission of the Arbitrators'  I n s t i t u t e  
of Canada. I 

Introduction 

The Arbi t rators '  I n s t i t u t e  of Canada ( A I C )  has adopted a 
number of pr inc ip les for  consideration by any j u r i sd i c t i on  
contemplating the enactment o f  a rb i t ra t i on  leg is la t ion .  

The pr inc ip les draw on the experience of pract is ing 
arb i t ra to rs  across Canada and from the U N C I T R A L  Model Law, the 
B r i t i s h  Columbia Law Reform Comnission's Report on Arbi t rat ion 
and the Brief to  the Ontario Attorney General prepared by the A I C  
some years ago. 

The pr inc ip les have been drafted i n  such a  way as to  
f a c i l i t a t e  the transfer o f  the pr inc ip les i n to  leg is la t i ve  form. 
The "Notes" fol lowing some o f  the pr inc ip les are intended to  
i l l u s t r a t e  and explain the purpose of the p r i nc ip le  to which they 
are appended. 

The Principles were adopted by the Board o f  Directors of the 
Arbitrators'  I n s t i t u t e  o f  Canada on June 18, 1987. 
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PRINCIPLES FOR THE ENACTMENT 
OF ARBITRATION LEGISLATION 

Definitions 

l(1) The definitions should make i t  clear that 

(a) "Arbitration" means any arbitration whether or not 
administered by a permanent arbitral institution; 

(b) "arbitral tribunal" means a sole arbitrator or two 
or more arbitrators; 

(c) an "arbitration agreement" is an agreement by two 
or more parties to submit to arbitration all or certain 
disputes; 

(d) an "award" includes an interim award, reasons for 
the award, if any, and any amendment or variation made 
to the award in accordance with the governing 
legislation; 

(el "court" means a judge of the court capable of 
making the order required, which will vary from 
jurisdiction to jurisdiction. 

(2) The procedure to obtain a court order sought under the 
legislation should be simple, expeditious and supportive of the 
arbitral process. 

( 3 )  IN these principles the usual rules of interpretation are 
intended to apply (eg the male gender includes the female gender, 
singular includes the plural and vice versa. The word "person" 
is intended to mean an individual or a corporation). 

( 4 )  If the term "submission" is used in arbitration legislation 
i t  should be defined to describe the issue to be decided by the 
arbitral tribunal. 

PART 1 

SCOPE OF THE LEGISLATION 

Application 

2 The legislation should apply to every hind or arbitration 
agreement unless there is other legislation dealing with a 
particular type of arbitration (eg labour grievance arbitration). 

Note: The legislation should not be restricted to 
"comnercial arbitration". I t  should have an unlimited 
potential application. The Principles are not intended 



to  af fect  arb i t rat ions that are already governed by 
statute but may be helpful  i f  ex is t ing statutory 
provisions respecting a rb i t ra t i on  are reviewed i n  the 
future. 

Arb i t rat ion Agreement 

3 ( 1 )  An a rb i t ra t i on  agreement may be i n  the form o f  a clause i n  
an agreement or i n  the form of a  separate agreement. 

( 2 )  An a rb i t ra t i on  agreement may be ora l  or i n  w r i t i ng .  

Death of a  Party 

4 ( 1 )  Unless the par t ies  to  an arb i t ra t ion  agreement otherwise 
agree: 

( a )  an a rb i t ra t i on  agreement should not be discharged 
by the death o f  any party;  

( b )  i f  one of the par t ies to an a rb i t ra t i on  agreement 
dies, the a rb i t ra t i on  agreement should remain 
enforceable by or against the personal representatives 
of the deceased; 

( c )  the author i ty  o f  an a rb i t ra l  t r ibunal should not 
be revoked by the death of a  par ty  to an a rb i t ra t i on  
agreement. 

( 2 )  Nothing i n  t h i s  p r i nc ip le  should af fect  the operation o f  any 
enactment or ru le  o f  law by v i r t ue  of which any r i g h t  of action 
i s  extinguished by the death of a person. 

P A R T  2  

A R B I T R A T I O N  PROCEEDINGS 

Division 1 

Appointment and Removal 

Number of Arbi trators 

5 I f  the par t ies to an arb i t ra t ion  agreement do not specify 
the number o f  a rb i t ra to rs  to decide a dispute, one arb i t ra to r  
should be appointed. 



Apointment Procedure 

6 The par t ies to  an a rb i t ra t i on  agreement should be free to  
agree on a procedure for appointing an a r b i t r a l  t r ibuna l ,  
including authorising another person to  make the appointment. 

Chai rman 

7 I f  more than two arb i t ra to rs  are appointed to  an a r b i t r a l  
t r ibunal the par t ies must agree on which arb i t ra to r  i s  t o  be 
chairman, or the manner i n  which the chairman i s  t o  be chosen, 
and i n  defaul t ,  the arb i t ra to rs  shal l  decide who i s  t o  be 
cha i rman . 

Court Assistance 

8 ( 1 )  I f ,  under a procedure agreed upon by the par t ies to  an 
a rb i t ra t i on  agreement, or i n  default  o f  agreement a provision 
that would apply under another p r i nc ip le ,  

( a )  a party f a i l s  t o  act as required, 

( b )  the par t ies are unable t o  reach an agreement 
expected of  them under the procedure, 

( c )  an a r b i t r a l  t r ibunal i s  unable to  reach a decision 
under the procedure, 

( d l  another person f a i l s  or refuses t o  perform any 
function entrusted to  that person under the procedure, 
or 

( e l  a chairman o f  the a r b i t r a l  t r ibunal  i s  required, 
but i f  no one i s  appointed or can be agreed upon, 

any par ty  t o  the a rb i t ra t i on  may request a court t o  take the 
action, perform the funct ion, make the decision or order i t  t o  be 
performed. 

(2) I f  a request i s  made to  the court under subsection ( 1 1 ,  the 
court should be able t o  act on the request i t s e l f ,  or designate 
some other person to  act on i t s  behalf ,  w i th  the same e f fec t  as a 
court decision on the matter. 

( 3 )  There should be no appeal from a decision of  the court or 
i t s  delegate under th i s  p r i nc ip le .  

Fai lure or Impossib i l i ty  t o  Act 

9 ( 1 )  I f  an arb i t ra to r  refuses or becomes unable to  perform h i s  
functions or for any other reason f a i l s  to  act 



( a )  the arb i t ra to r  may resign h i s  o f f i c e  by not ice i n  
w r i t i ng  to  the par t ies ,  or 

( b )  the par t ies may agree on the termination of  the 
a rb i t ra to r ' s  appointment by not ice i n  w r i t i ng  o t  the 
a rb i t ra to r .  

( 2 )  I f  any controversy arises under subsection ( 1 )  the court 
should s e t t l e  i t ,  w i th  no appeal. 

Substitute Arbi trator 

1 0 ( 1 )  The appointment o f  an arb i t ra to r  may be terminated i f  a l l  
the par t ies agree i n  wr i t ing .  

( 2 )  I f  

( a )  an arb i t ra to r  dies or resigns, or 

( b l  the appointment of  an arb i t rator  i s  terminated 
under subsect ion ( 1 , 

a subst i tute arb i t ra to r  shal l  be appointed i n  accordance wi th the 
rules that were applicable to  the appointment of  the arb i t ra to r  
being replaced, unless the arb i t ra t ion  agreement otherwise 
provides. 

Taking Of f ice 

1 1  An a r b i t r a l  t r ibunal may exercise i t s  powers, 

l a )  i f  the a r b i t r a l  t r ibunal i s  a single a rb i t ra to r ,  
when he accepts the appointment, or 

( b )  i f  the a r b i t r a l  t r ibunal i s  composed o f  two or 
more arb i t ra to rs ,  when they have a l l  accepted the 
appointment. 

Removal o f  Arbi trator 

12( 1 )  A par ty  t o  an a rb i t ra t i on  may apply to  a court t o  remove 
an arb i t ra to r  who 

( a )  engages i n  corrupt or fraudulent pract ice,  

( b )  unduly delays proceedings or i n  issuing an award, 
or 

(cl i s  biased, 

and the court may order that the arb i t rator  receive no 
remuneration or expenses and order the arb i t ra to r  t o  pay the 



expenses incurred by the par t ies  i n  the a rb i t ra t i on  proceedings. 

( 2 )  The arb i t ra to r  should have not ice of  an appl icat ion under 
subsection ( 1 )  and be permitted to  make representations to  the 
court . 
( 3 )  As par t  o f  the author i ty  of  a court under t h i s  p r i nc ip le ,  
the court should be able to  appoint a replacement a rb i t ra to r  at 
the request of e i ther  par ty ,  or order that the appointment 
procedure i s  t o  s t a r t  again i n  accordance w i th  the a rb i t ra t i on  
agreement. 

( 4 )  There should be an appeal from an order of  the court under 
th i s  p r i nc ip le  byeither par ty  or the a rb i t ra to r ,  using the 
procedure described i n  section 3 .  

NOTE: When one member of  a 3 person a r b i t r a l  t r ibunal  
i s  replaced the question arises as to  whether 
proceedings can continue from where they stopped or 
whether they have t o  s ta r t  a l l  over again. Much w i l l  
depend on the reason for  the removal of an arb i t ra to r  
and how far proceedings have progressed. 

Unless the par t ies  otherwise agree, proceedings 
should probably s ta r t  a l l  over again. 

Division 2 

Pre-hearing Proceedings 

Rules of  Procedure 

1 3 ( 1 )  I f  the par t ies  have not agreed on pre-hearing proceedings, 
( inc luding statements o f  claim, defence and reply ,  disclosure o f  
documents, and protect ion of  evidence) the a r b i t r a l  t r ibunal  
should have author i ty  t o  adopt or establ ish appropriate ru les or 
make d i rect ions as to  how matters are t o  proceed. 

( 2 )  The a r b i t r a l  t r ibunal  should have f u l l  power to  order 
disclosure o f  documents, order secur i ty  for costs, and make such 
orders protect ing evidence as are necessary. 

Enforcement o f  Orders and Directions 

1 4 ( 1 )  Fai lure to  comply wi th a procedural order or d i rec t ion  o f  
an a r b i t r a l  t r ibunal  should permit the par ty  seeking enforcement 
t o  enforce the order or d i rec t ion  by f i l i n g  i t  w i th  the court so 
that i t  can then be considered as an order or d i rec t ion  of  the 
cour t .  The par ty  i n  default  should be l i a b l e  for costs. 

( 2 )  The a r b i t r a l  t r ibunal should have subpoena powers. 

NOTE: The intent ion of  the p r i nc ip le  i s  t o  provide an 



a r b i t r a l  t r ibunal  wiht a means o f  moving proceedings 
along w i th  any necessary orders or d i rect ions that may 
be required. The a b i l i t y  t o  delay a r b i t r a l  proceedings 
through any court supervision o f  the a r b i t r a l  
t r ibuna l ' s  ordes or d i rect ions should be severely 
l imi ted,  i f  i t  i s  permitted at a l l .  

Division 3 

The Arb i t ra t ion  Proceedings 

Hear i ngs 

15(1) Hearings should not be mandatory. 

( 2 )  I f  the par t ies  to  an a rb i t ra t i on  agree, a decision by an 
a r b i t r a l  t r ibunal should be able to be made on the basis of 
wr i t ten  submissions, a f f i d a v i t  evidence or other agreed means, 
without a hearing. 

Powers o f  Tribunal 

16(1) An a r b i t r a l  t r ibunal should be empowered: 

( a )  to administer oaths or aff i rmations; 

( b )  t o  order production o f  witnesses and documents at 
the request o f  one o f  the par t ies or on i t s  own 
i n i t i a t i v e ,  and to question those persons, subject to  
the r i gh t  o f  the par t ies to cross examine any witness 
cal led by the a r b i t r a l  t r ibunal ;  

( c )  t o  proceed i n  the absence o f  a par ty  i f  the party 
has had not ice of the hearing; 

( d l  to  f i x  the date, time and place o f  the hearing; 

( e )  to make inspections, or appoint someone to do so 
and report back i n  w r i t i ng  or i n  person (subject to 
cross examination by the p a r t i e s ) ;  

f )  to make ru l ings  and decisions i n  the course of the 
proceedings and to issue in ter im awards. 

( 2 )  The a r b i t r a l  t r ibunal should be empowered to make whatever 
orders are necessary to expedite proceedings and to  make 
decisions on how the proceedings are to be conducted. 

Jur isd ic t ion 



1 7 ( 1 1  The a r b i t r a l  t r ibunal  should be able t o  r u l e  on i t s  own 
ju r i sd i c t i on  and to  be able to  continue w i th  i t s  proceedings 
notwithstanding an appl icat ion to  court .  

( 2 )  A j u r i sd i c t i ona l  issue must be raised at the ear l ies t  
reasonable opportunity and cer ta in ly  no la ter  than the opening of  
the hearing or consideration o f  a matter, unless the a r b i t r a l  
t r ibunal  permits a la ter  plea. 

( 3 )  Fai lure to  ra ise  a ju r isd ic t iona l  argument at the ear l ies t  
reasonable opportunity shal l  be deemed to  const i tu te a waiver, 
unless the a r b i t r a l  t r ibunal  permits the matter t o  be raised 
l a te r .  

Evi dence 

18(1) The a r b i t r a l  t r ibunal should have power to  determine the 
admiss ib i l i t y ,  relevance, mater ia l i t y ,  and weight of  any evidence 
provided to  i t .  

( 2 )  The Tribunal should not be bound by the ru les o f  evidence 
applicable to  j ud i c ia l  proceedings. 

Note: Each ju r i sd i c t i on  should consider i t s  Evidence 
Act t o  see whether the often wide d e f i n i t i o n  o f  "court"  
and "act ion"  should be stated not t o  apply t o  
a rb i t ra t i on  proceedings. 

Division 4 

Award 

I n  Writ ing 

19 An Award should be i n  w r i t i ng ,  signed and dated by the 
arb i t ra to r  or a rb i t ra to rs  concurring i n  the Award. Signatures 
need not be witnessed. 

Reasons 

2 0  An Award should be accompanied by reasons unless the par t ies 
otherwise agree. 

F i l i n g  as Judgment 

2 1 ( 1 )  The leg is la t ion  should provide that any par ty  to  the 
a rb i t ra t i on  should be able to  f i l e  the Award w i th  the c le rk  o f  
the court ,  without having to  apply for an order t o  do so. 



( 2 )  When an order i s  f i l e d  i t  should be able to be enforced as 
i f  i t  were an order or judgment of the cour t ,  unless an appeal 
has been comnenced under section 3 1 .  

( 3 )  An appeal should act as a stay o f  the order or judgment 
pending d isposi t ion by the court .  

NOTE: There may be a need for court supervision over 
e i ther  the f i l i n g  or the enforcement o f  awards of 
a r b i t r a l  t r ibunals.  I f  supervision i s  considered 
necessary 

( a )  i t  should apply to e i ther  the f i l i n g  or the 
enforcement o f  the award, not both; 

( b )  the court should only consider whether the 
form o f  the award i s  i n  a su f f i c i en t  format t o  
allow enforcement. The Court should not provide a 
means for a reconsideration o f  the meri ts.  

Of the a l ternat ives,  i t  i s  suggested that 
supervison, i f  i t  i s  desired at a l l ,  should occur p r i o r  
to  enforcement rather than f i l i n g  to  avoid what may 
otherwise be unnecessary court appl icat ions, delays and 
expense. 

I f  the form o f  an award i s  not sat is factory to  the 
court i t  should have power to remit the matter t o  the 
a r b i t r a l  t r ibuna l .  

Costs and Interests 

2 2 ( 1 )  The a r b i t r a l  t r ibunal should be able to  determine and 
award costs and in terest  on costs. 

( 2 )  The a r b i t r a l  t r ibunal should be able to  award pre and post 
judgment in terest  as par t  o f  i t s  Award. 

NOTE: Exis t ing leg is la t ion  respecting in terest  payable - 
on judgments may be applicable to  th i s  p r i nc ip le .  

Major i ty Decisions 

23 Unless the par t ies  otherwise agree, i n  a rb i t ra t i on  
proceedings w i th  more than one a rb i t ra to r ,  a decision should be 
made by a major i ty  o f  the arb i t ra to rs ,  but i f  there i s  no 
major i ty ,  the decision o f  the chairman should be the decision of 
the t r ibuna l .  

Basis of Award 



24 The a r b i t r a l  t r ibunal should decide disputes on the basis of 
law, unless the par t ies  agree otherwise. 

Correction of Errors 

25 An a r b i t r a l  t r ibunal should be permitted to  correct 
typographical, c l e r i c a l ,  or mathematical errors on the 
appl icat ion of a party or on i t s  own i n i t i a t i v e .  

Author i ty  

26 An a r b i t r a l  t r ibunal should have whatever legal and 
equitable j u r i sd i c t i on  i s  necessary and cons t i tu t iona l ly  possible 
t o  make a decision on the matter i n  dispute, and to  provide 
appropriate remedies. 

P A R T  3 

A R B I T R A T I O N  AND THE C O U R T S  

Division 1 

Court Assistance 

Consolidation of Cases 

27(1) Where a l l  the par t ies  agree to consolidate proceedings, 
the court should be able t o  determine any o f  the fol lowing that 
are i n  dispute: 

( a )  the number o f  a rb i t ra t i on  proceedings to  be 
consolidated; 

( b )  the composition of the a r b i t r a l  t r ibuna l ;  

( c )  anything necessary to  s e t t l e  j u r i sd i c t i on  and 
s ta r t  or expedite proceedings. 

( 2 )  There should be no appeal from the order under subsection 
( 1 ) .  

Court Referral 

28 A court should be able to  refer  matters t o  a rb i t ra t i on .  

Note: This provision might supplement, or w i th  some 
expansion, replace ex is t ing Rules of Court dealing wi th 
the appointment of o f f i c i a l  referees for cer ta in  
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purposes. 

Div is ion 2 

Court Supervision 

Grounds for Application 

29 An appl icat ion t o  s t r i k e  down an award or t o  prevent an 
a rb i t ra t i on  from proceeding should be l imi ted to  the fol lowing: 

( a )  I f  a par ty  t o  an a rb i t ra t i on  agreement was under 
some incapacity when the a rb i t ra t i on  agreement was 
made ; 

( b )  i f  the a rb i t ra t i on  agreement i s  not v a l i d  under 
the law o f  the Province; 

( c )  i f  the par ty  making the appeal was not given 
proper not ice o f  the appointment of the a r b i t r a l  
t r ibunal or o f  the proceedings or was otherwise unable 
t o  present h i s  case to  the a r b i t r a l  t r ibuna l ;  

( d )  i f  the award deals w i th  a dispute not f a l l i n g  
w i th in  the terms of the a rb i t ra t i on  agreement, or a 
dispute not submitted t o  the a r b i t r a l  t r ibunal  for  
decision; 

( e )  i f  the composition of  the a r b i t r a l  t r ibunal  or the 
a rb i t ra t i on  procedure was not i n  accordance wi th the 
agreement of  the par t ies or the leg is la t ion ;  

( f )  i f  the subject matter of  the dispute i s  not 
capable of  being the subject of a rb i t ra t i on  under the 
law of  the Province; 

( g )  i f  the award i s  i n  c o n f l i c t  w i th  the publ ic  po l i cy  
o f  the Province; 

( h )  i f  the a r b i t r a l  t r ibunal can be shown t o  

( i )  have engaged i n  corrupt or fraudulent 
pract ice,  or 

( i i l  have been biased. 

Application t o  Appellate Court 

3 0 ( 1 )  An appl icat ion under p r i nc ip le  29 must be made w i th in  30 
days of  

( a )  the date the award i s  issued, or 



( b )  the date of comnencement o f  the proceedings g iv ing 
r i s e  to  the appl icat ion. 

(2) The appl icat ion should be made to  an appellate cour t ,  but 
may only be comnenced i f  leave i s  granted and the grounds o f  
appl icat ion have been se t t led  by a judge o f  the appellate court .  

Final Decision 

31  Except as provided i n  these pr inc ip les ,  the decision o f  an 
a r b i t r a l  t r ibunal should be considered as f i n a l  and binding. 

P A R T  4 

GENERAL 

Crown Bound 

32 The Crown i n  r i g h t  o f  the Province should be bound by the 
leg is la t ion .  

Stay of Proceedings 

3 3 ( 1 )  I f  a par ty  to  an a rb i t ra t i on  agreement comnences court 
proceedings against another party t o  the agreement, the other 
party should be e n t i t l e d  to  an order that the court proceedings 
be stayed unless the court f inds that the a rb i t ra t i on  agreement 

( a )  i s  made by a par ty  under some legal incapacity; 

( b )  i s  not v a l i d  under the law o f  the Province; 

( c )  does not cover the dispute, or a l l  the par t ies  
that are the subject o f  the legal proceedings are not 
part  o f  the a rb i t ra t i on  agreement; 

or the court decides tha t :  

(d )  the subject'matter of the dispute i s  not capable 
o f  being the subject o f  a rb i t ra t i on  under the law o f  
the Province; 

( e )  there i s  evidence of fraud or corrupt pract ice;  

( f )  for reasons of publ ic po l i cy ,  the court 
proceedings should continue. 

2)  There should be no appeal from a decision o f  the court under 
subsection ( 1 ) .  



Scott v Avery Clauses 

34 "Scott v Avery" clauses should be considered as an agreement 
t o  a rb i t ra te .  

Arb i t rator '  s Fees 

3 5 (  1 )  An a rb i t ra to r ' s  fees should be capable of  being taxed. 
Once taxed, the a rb i t ra to r  should be able to  co l l ec t  h i s  fees by 
an expedited process. 

( 2 )  Nothing i n  these pr inc ip les  should a f fec t  the r i gh t  o f  an 
arb i t ra to r  to  a l i e n  for h i s  fees. 

Rules 

36 Regulation making author i ty  should provide for author i ty  to: 

( a )  establ ish one or more ru les o f  procedure for  the 
cmncemen t  and conduct of  a rb i t ra t i on  proceedings, or 
to  adopt ru les  enacted for  that purpose, which would 
apply i f  the par t ies  had not agreed upon the procedure 
of  i t  the agreement they made was s i l e n t  or def ic ient  
wi th respect to  a matter; 

( b )  designate any person to  establ ish ru les under ( a ) ;  

( c )  prescribe ru les for the holding of  money or other 
securi ty by an a r b i t r a l  t r ibunal ,  the payment o f  
interest on that money and re lated matters. 

P A R T  5 

T R A N S I T I O N A L  AND CONSEQUENTIAL P R O V I S I O N S  

Transit ional 

3 7 ( 1 )  The Act should apply to  a l l  a rb i t ra t i on  agreements, 
whether made before or a f te r  the coming i n t o  force of  the 
leg is la t ion .  

( 2 )  I f  an a r b i t r a l  t r ibunal  has been appointed under the former 
leg is la t ion  then the a rb i t ra t i on  proceedings should continue 
under the former l eg i s la t i on  for  a l l  purposes, and the new 
leg is la t ion  would not apply t o  those proceedings at a l l ,  unless 
the par t ies and the a r b i t r a l  t r ibunal agree that the new 
leg is la t ion  should apply to  the proceedings. 

Consequential 
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Note: Amendments to other legislation will probably be required. 

Coming into Force 


	chapter1&2.pdf
	chapter3&4.pdf
	chapter5.pdf
	chapter6.pdf
	chapter7.pdf
	Appendix.pdf



