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PROTECTION OF CHILDREN'S INTERESTS 

IN CUSTODY DISPUTES 

I. SUMMARY OF REPORT 

Where appropriate, a Judge of the Alberta Court of Queen's 

Bench appoints a lawyer to ensure that the Judge receives all 

information necessary to enable him to decide who should have 

custody of a child or children involved in a custody dispute. 

Under Alberta terminology the lawyer is called an "amicus 

curiae." The amicus curiae customarily arranges for one or more 

expert professionals to investigate the circumstances of the 

child and the child's family and to form opinions as to where 

the child's best interests lie. If the dispute goes to trial the 

amicus curiae customarily calls the expert professionals as 

witnesses, makes recommendations to the Judge about custody or 

guardianship and about access, and, where necessary, 

cross-examines the witnesses produced by the parties claiming 

custody. A large majority of cases in which an amicus curiae is 

appointed, however, do not go to trial because the parents or 

guardians come to an agreement about custody on the basis of his 

report. 

The Court may appoint a government lawyer to be amicus 

curiae. The Alberta Attorney General then provides the lawyer. 

The Attorney General also provides the lawyer with funds for 

paying expert professionals, though these may come from the 

government service so that additional funds are not needed. 

Much of the evolution of the amicus curiae procedure has been 

made possible by the consistency and continuity of the Attorney 

General's service which has enabled the judges to develop the 

procedure creatively from case to case. 



Alternatively, when the parties are willing to bear the 

cost, the Court may appoint a lawyer in private practice to act 

as amicus curiae. This alternative procedure has given the 

people involved a much greater freedom of choice, and private 

lawyers acting as amicus curiae have also made a substantial 

contribution to the evolution of the procedure. 

Since it is our view that the amicus curiae procedure is 

valuable, we recommend: 

(a) that the amicus curiae procedure which has been 

developed for the assistance of the Court of Queen's Bench of 

Alberta and the Surrogate Court of Alberta in custody and 

guardianship disputes be recognised as valuable and that it be 

continued at the discretion of the Court; 

(b) that the procedure be left to be evolved by the Court 

from case to case; 

(c) that government lawyers and lawyers in private 

practice continue to be available for appointment; 

(d) that the Attorney General's Department continue to 

provide professional and financial support for the procedure at 

least to current levels; 

(e) that the Attorney-General's Department do what it can, 

administratively and financially, to minimize the delays which 

the procedure imposes upon custody and guardianship litigation 

and the cost which it imposes upon parents. 



11. REPORT 

1. I n t r o d u c t i o n  

A. Pu rpose  o f  Repor t  

1.1 The p u r p o s e  o f  t h i s  r e p o r t  is t o  d e s c r i b e  and make 

recommendat ions  a b o u t  a  p r o c e d u r e  which h a s  been i n i t i a t e d  and 

e v o l v e d  o v e r  t h e  p a s t  e i g h t e e n  y e a r s  by t h e  J u d g e s  o f  t h e  C o u r t  

o f  Q u e e n ' s  Bench o f  A l b e r t a  and i t s  p r e d e c e s s o r s  f o r  g e t t i n g  a t  

t h e  f a c t s  i n  d i s p u t e d  c h i l d  c u s t o d y  c a s e s .  The p r o c e d u r e  is 

based  upon t h e  a p p o i n t m e n t  o f  a n  'amicus c u r i a e "  t o  r e p r e s e n t  

t h e  i n t e r e s t s  o f  t h e  c h i l d  o r  c h i l d r e n .  

1.2 The same p r o c e d u r e  h a s  upon o c c a s i o n  been a d o p t e d  i n  

d i s p u t e d  c a s e s  i n v o l v i n g  t h e  g u a r d i a n s h i p  o f  c h i l d r e n .  What we 

have  t o  s a y  a p p l i e s  e q u a l l y  i n  s u c h  c a s e s ,  b u t  t h e y  a r e  n o t  

n u m e r i c a l l y  s i g n i f i c a n t ,  and f o r  c o n v e n i e n c e  o f  e x p o s i t i o n  we 

w i l l ,  w i t h  o c c a s i o n a l  e x c e p t i o n s ,  r e f e r  o n l y  t o  c u s t o d y  c a s e s  i n  

t h e  Queen 's  Bench. 

B.  Background t o  R e p o r t  

1 .3  The I n s t i t u t e  h a s  been i n t e r e s t e d  i n  t h e  amicus  c u r i a e  

p r o c e d u r e  f o r  many y e a r s .  Our 1972 Working P a p e r  on t h e  U n i f i e d  

Family  C o u r t  d i s c u s s e d  i t  a t  some l e n g t h  and o u r  1979 Repor t  2 6 ,  

Fami ly  Law A d m i n i s t r a t i o n :  C o u r t  S e r v i c e s ,  recommended i ts  

c o n t i n u a n c e  on an  i n t e r i m  b a s i s  pending a  g e n e r a l  s t u d y  o f  t h e  

p r o t e c t i o n  o f  c h i l d r e n ' s  r i g h t s .  We had i n  t h e  meantime made a  

s i m i l a r  recommendat ion  t o  t h e  Deputy A t t o r n e y  G e n e r a l  when a  

budge t  f o r  t h e  p r o v i s i o n  o f  amicus  c u r i a e  s e r v i c e s  by h i s  

d e p a r t m e n t  was unde r  . c o n s i d e r a t i o n .  A s  p a r t  o f  t h e  work l e a d i n g  

up t o  R e p o r t  26 a  S o c i a l  S e r v i c e s  Committee e s t a b l i s h e d  by t h e  

I n s t i t u t e ,  wh ich  c o n s i s t e d  of s e n i o r  gove rnmen t  o f f i c i a l s ,  

s e n i o r  s o c i a l  work p r o f e s s i o n a l s ,  b o t h  academic  and p r i v a t e ,  and 

I n s t i t u t e  c o u n s e l ,  recommended t h e  e s t a b l i s h m e n t  o f  a  C h i l d  



Advocate  S e r v i c e  t o  r e p r e s e n t  c h i l d r e n .  From 1977  t o  1979 Dr. 

O l i v e  S t o n e ,  a  well-known E n g l i s h  f a m i l y  l a w y e r ,  who came t o  

A l b e r t a  f o r  two y e a r s  a s  a  c o n s u l t a n t  t o  t h e  I n s t i t u t e ,  

c o n d u c t e d  e x t e n s i v e  r e s e a r c h  i n t o  t h e  s u b j e c t  o f  r e p r e s e n t a t i o n  

o f  c h i l d r e n ;  h e r  work,  w i t h  some u p - d a t i n g  by h e r ,  was p u b l i s h e d  

i n  1981  by B u t t e r w o r t h s  a s  a  book e n t i t l e d  "The C h i l d ' s  Voice  i n  

t h e  C o u r t  o f  Law". In  1981  and 1982 t h e  work was c o n t i n u e d  by 

I n s t i t u t e  c o u n s e l ,  who c o n d u c t e d  i n t e r v i e w s  w i t h  l a w y e r s  who a c t  

a s  amicus  c u r i a e  and w i t h  o t h e r s .  In 1984 I n s t i t u t e  c o u n s e l  

a l s o  i n t e r v i e w e d  a  number o f  l a w y e r s  and p r o f e s s i o n a l s  who h a v e  

had e x p e r i e n c e  w i t h  t h e  amicus  c u r i a e  p r o c e d u r e .  

C.  Scope o f  R e p o r t  

1 .4  In  t h i s  r e p o r t  we a c c e p t  t h e  g e n e r a l  l aw  r e l a t i n g  t o  

p a r e n t s  and c h i l d r e n .  In  i t  we a c c e p t  a l s o  t h e  g e n e r a l  

framework o f  c o u r t  p r a c t i c e s  and p r o c e d u r e s .  We d o  n o t  d e a l  

w i t h  t h e  b road  s u b j e c t  o f  t h e  r e p r e s e n t a t i o n  o f  c h i l d r e n  b e f o r e  

t r i b u n a l s  g e n e r a l l y .  Except  f o r  some g u a r d i a n s h i p  d i s p u t e s  i n  

t h e  S u r r o g a t e  C o u r t ,  we d e a l  o n l y  w i t h  t h e  p r o t e c t i o n  o f  

c h i l d r e n ' s  i n t e r e s t s  i n  c u s t o d y  d i s p u t e s  b e f o r e  t h e  C o u r t  o f  

Queen 's  Bench o f  A l b e r t a  and ou r  f o c u s  is  t h e  amicus  c u r i a e  

p r o c e d u r e  i n  t h a t  c o u r t .  We d o  however ,  d i s c u s s  t h e  r e l a t i v e  

a d v a n t a g e s  and d i s a d v a n t a g e s  of t h i s  p r o c e d u r e  o v e r  o t h e r  fo rms  

o f  p r o t e c t i o n  which  m i g h t  be  g i v e n  t o  t h e  i n t e r e s t s  o f  c h i l d r e n  

i n  Q u e e n ' s  Bench and S u r r o g a t e  C o u r t  p r o c e e d i n g s .  

D. Law and P r a c t i c e  

1 . 5  The l aw i s  based  upon t h e  a s s u m p t i o n  t h a t  a  c h i l d  is 

n o t  ma tu re  enough t o  manage h i s  o r  h e r  own l i f e  o r  even t o  

c h o o s e  t h e  a d u l t  w i t h  whom he  o r  s h e  s h o u l d  l i v e .  T h e o r e t i c a l l y  

t h i s  a s s u m p t i o n  a p p l i e s  t o  a n y  minor .  Because  o f  i t ,  a  minor 

d o e s  n o t ,  i n  t h e  e y e s  o f  t h e  l a w ,  have  t h e  c a p a c i t y  t o  make many 

o f  t h e  d e c i s i o n s  a b o u t  h i s  p e r s o n a l  l i f e  which an  a d u l t  may 

make. 



1 . 6  Because  a  c h i l d  d o e s  n o t  have  t h e  l e g a l  c a p a c i t y  t o  

make d e c i s i o n s  f o r  h i m s e l f ,  t h e  l aw  r e c o g n i z e s  t h a t  one  o r  more 

a d u l t s  must  make d e c i s i o n s  f o r  him. Those a d u l t s  a r e  

" g u a r d i a n s " .  The l a w  r e c o g n i z e s  t h a t  a  c h i l d ' s  n a t u r a l  

p r o t e c t o r s  a r e  t h e  c h i l d ' s  p a r e n t s .  I t  t h e r e f o r e  r e c o g n i z e s  

p a r e n t s  a s  g u a r d i a n s ,  t hough  i t  r e t a i n s  t h e  power t o  s u b s t i t u t e  

o t h e r  g u a r d i a n s  i f  n e c e s s a r y .  

1.7 G u a r d i a n s h i p  i n  A l b e r t a  is  a  b road  c o n c e p t .  A p a r t  

from powers  w i t h  r e s p e c t  t o  p r o p e r t y ,  w i t h  which t h i s  r e p o r t  is  

n o t  c o n c e r n e d ,  g u a r d i a n s h i p  i n c l u d e s  a l l  t h e  powers  which an 

a d u l t  may e x e r c i s e  i n  r e l a t i o n  t o  t h e  u p b r i n g i n g  o f  a  c h i l d .  I t  

i n c l u d e s  t h e  power t o  s a y  where and w i t h  whom t h e  c h i l d  s h a l l  

l i v e .  I t  i n c l u d e s  c o n t r o l  o v e r  e d u c a t i o n  and r e l i g i o n ,  c o n t r o l  

o v e r  t h e  c h i l d ' s  name, and c o n t r o l  o v e r  t h e  c h i l d ' s  r i g h t  t o  

mar ry .  Cus tody ,  i n  A l b e r t a ,  is p a r t  o f  g u a r d i a n s h i p  and 

i n c l u d e s  t h e  r i g h t  t o  have  t h e  c h i l d  l i v e  w i t h  t h e  c u s t o d i a l  

a d u l t  and i t  i n c l u d e s  a l s o  t h e  power t o  make t h e  d a y  t o  d a y  

d e c i s i o n s  which f l o w  from t h e  r e l a t i o n  between a  p a r e n t  and h i s  

o r  h e r  c h i l d .  I t  is q u i t e  common f o r  one  p a r e n t  t o  have  s o l e  

c u s t o d y  w h i l e  t h e  o t h e r  c o n t i n u e s  t o  be  a  g u a r d i a n .  I t  i s  l e s s  

common f o r  b o t h  t o  h a v e  c u s t o d y .  The c u s t o d y  o f  t h e  c h i l d  i s  

t h e  u s u a l  f o c u s  o f  a  d i s p u t e  be tween p a r e n t s  o r  o t h e r s  

i n t e r e s t e d  i n  t h e  c h i l d ,  b u t  somet imes  i t  is  g u a r d i a n s h i p  which 

is  i n  i s s u e .  

1 .8  The C o u r t  o f  Queen ' s  Bench o f  A l b e r t a  d e a l s  w i t h  most  

o f  t h e  c u s t o d y  and g u a r d i a n s h i p  d i s p u t e s  which a r e  l i t i g a t e d  i n  

A l b e r t a .  T h a t  i s  b e c a u s e  i t  h a s  e x c l u s i v e  j u r i s d i c t i o n  i n  

d i v o r c e ,  and b e c a u s e  most  c u s t o d y  d i s p u t e s  a r e  b r o u g h t  t o  c o u r t  

i n  d i v o r c e  p r o c e e d i n g s .  The c o u r t  a l s o  h a s  i n d e p e n d e n t  

j u r i s d i c t i o n  i n  c u s t o d y  and g u a r d i a n s h i p ,  and i t s  J u d g e s  a r e  

J u d g e s  o f  t h e  S u r r o g a t e  C o u r t ,  which a l s o  e x e r c i s e s  powers  i n  

g u a r d i a n s h i p .  Because  c u s t o d y  d i s p u t e s  a r e  more numerous by f a r  

t h a n  g u a r d i a n s h i p  d i s p u t e s ,  and b e c a u s e  t h e  i n c l u s i o n  o f  



c o n s t a n t  r e f e r e n c e s  t o  g u a r d i a n s h i p  and t h e  S u r r o g a t e  C o u r t  

would impede t h e  d i s c u s s i o n ,  we p r o p o s e  t o  r e f e r  i n  g e n e r a l  o n l y  

t o  c u s t o d y  d i s p u t e s  i n  t h e  Q u e e n ' s  Bench. 

1 .9  We pause  t o  n o t e  t h a t  t h e  Fami ly  D i v i s i o n  o f  t h e  

P r o v i n c i a l  C o u r t  o f  A l b e r t a  a l s o  e x e r c i s e s  j u r i s d i c t i o n  i n  

c u s t o d y  p r o c e e d i n g s .  The p r a c t i c e s  o f  t h a t  c o u r t  a r e  however 

s i g n i f i c a n t l y  d i f f e r e n t  from t h e  p r a c t i c e s  o f  t h e  Q u e e n ' s  Bench. 

A s  we have  s a i d ,  we have  r e s t r i c t e d  t h i s  r e p o r t  t o  p r o c e e d i n g s  

i n  t h e  Q u e e n ' s  Bench and t h e  a s s o c i a t e d  S u r r o g a t e  C o u r t .  

A l though  t h e  same b a s i c  l aw  is a p p l i e d  i n  a l l  A l b e r t a  c o u r t s  o u r  

d i s c u s s i o n  is n o t ,  i n  g e n e r a l ,  a p p l i c a b l e  t o  t h e  Fami ly  

D i v i s i o n .  

1 .10  The l e g a l  sys t em u s u a l l y  a c c e p t s  t h e  d e c i s i o n s  o f  

p a r e n t s  o r  o t h e r  g u a r d i a n s .  However, i f  a  c h i l d ' s  g u a r d i a n s  

d i s a g r e e ,  some e x t e r n a l  a u t h o r i t y  must  s e t t l e  t h e  d i s p u t e ,  and 

t h e  c o u r t s  a r e  t h a t  e x t e r n a l  a u t h o r i t y .  Even i f  t h e  g u a r d i a n s  

a g r e e ,  t h e  c o u r t s  r e t a i n  a  power t o  o v e r r i d e  t h e i r  d e c i s i o n  i f  

t h e  d e c i s i o n  is n o t  i n  t h e  c h i l d ' s  i n t e r e s t .  The c o u r t s  u s u a l l y  

e x e r c i s e  t h e i r  power by award ing  c u s t o d y  o f  t h e  c h i l d  t o  one  

p a r e n t  o r  g u a r d i a n ,  w i t h  o r  w i t h o u t  a  p r o v i s i o n  t h a t  t h e  o t h e r  

i s  t o  have  a c c e s s  t o  t h e  c h i l d .  

1.11 In  c h i l d  c u s t o d y  l i t i g a t i o n ,  two p a r t i e s ,  u s u a l l y  

p a r e n t s  o r  g u a r d i a n s ,  a r e  i n  c o n t e n t i o n  a b o u t  t h e  i n t e r e s t  o f  a  

t h i r d ,  t h e  c h i l d .  U s u a l l y  t h e  n a t u r a l  f e e l i n g  o f  t h e  two 

p a r t i e s  w i l l  c a u s e  them e i t h e r  t o  make an  ag reemen t  a b o u t  

c u s t o d y  o r ,  i f  t h e y  c a n n o t  a g r e e ,  i t  w i l l  c a u s e  them t o  p u t  

b e f o r e  t h e  c o u r t  a l l  t h e  e v i d e n c e  and a rgumen t  n e c e s s a r y  t o  

e n a b l e  t h e  J u d g e  t o  d e t e r m i n e  what w i l l  b e s t  s e r v e  t h e  c h i l d ' s  

i n t e r e s t .  

1 .12  However, t h e  p a r t i e s  d o  n o t  a l w a y s  a g r e e  o r  l i t i g a t e  

i n  t h e  c h i l d ' s  i n t e r e s t ;  They a r e  somet imes  b l i n d e d  b y  

b i t t e r n e s s  t o w a r d s  e a c h  o t h e r .  They may u s e  t h e  c h i l d ' s  



i n t e r e s t  a s  a  b a r g a i n i n g  c o u n t e r  i n  n e g o t i a t i o n s  f o r  a  d i v o r c e  

o r  f o r  a  p r o p e r t y  o r  s u p p o r t  s e t t l e m e n t .  In  s u c h  c a s e s ,  t h e  

p a r t i e s  w i l l  n o t  p u t  b e f o r e  t h e  J u d g e  a l l  t h e  e v i d e n c e  and 

argument  which he  n e e d s .  The re  a r e  a l s o  c a s e s  i n  which t h e  

p a r t i e s  t h e m s e l v e s  a g r e e  t h a t  an  i n v e s t i g a t i o n  by an e x t e r n a l  

and o b j e c t i v e  f u n c t i o n a r y  i s  n e c e s s a r y  t o  o b t a i n  and p u t  t h e  

n e c e s s a r y  e v i d e n c e  b e f o r e  t h e  p a r t i e s  and t h e  J u d g e .  

1 . 1 3  Assuming a s  we do  t h a t  t h e  c o u r t  is t o  c o n t i n u e  t o  

have  t h e  u l t i m a t e  power t o  make d e c i s i o n s  a b o u t  c u s t o d y ,  we 

t h i n k  t h a t  t h e r e  a r e  two broad a l t e r n a t i v e  a p r o a c h e s  which migh t  

b e  a d o p t e d .  One o f  them migh t  be  implemented i n  a  number o f  

d i f f e r e n t  ways. The two broad a l t e r n a t i v e s  a r e :  

1. To t r e a t  t h e  c h i l d  v i r t u a l l y  a s  a  p a r t y  t o  t h e  

p r o c e e d i n g s  w i t h  t h e  r i g h t  t o  r e t a i n  and i n s t r u c t  

c o u n s e l  and t o  a p p e a r  and p r e s e n t  a  c a s e  t o  t h e  c o u r t .  

2. To e n s u r e  t h a t  o t h e r s  p u t  b e f o r e  t h e  c o u r t  e v e r y t h i n g  

which i t  n e e d s  t o  make a  p r o p e r l y  in fo rmed  d e c i s i o n  

f o r  t h e  c h i l d .  T h i s  broad a p p r o a c h  m i g h t  r e s u l t  i n  t h e  

a d o p t i o n  o f  a n y  o f  t h e  f o l l o w i n g  s p e c i f i c  c o u r s e s  o f  

a c t i o n :  

( a )  r e l i a n c e  upon t h e  p a r e n t s  o r  o t h e r  l i t i g a n t s  

i n v o l v e d  i n  t h e  c u s t o d y  a c t i o n .  

( b )  s u p p l e m e n t i n g  t h e  e v i d e n c e  adduced by 1 i t i g a n t s  

by one  o f  t h e  f o l l o w i n g :  

( i )  t h e  i n v e s t i g a t i o n s  and e v i d e n c e  o f  

c o u r  t - a p p o i n t e d  e x p e r t  p r o f e s s i o n a l s ;  

( i i )  a  c a s e  pu t  fo rward  by a  l awyer  who is e i t h e r  

( a )  a p p o i n t e d  by t h e  c o u r t  f o r  a  p a r t i c u l a r  



c a s e ,  o r  

( b )  a p p o i n t e d  by t h e  s t a t e  t o  a c t  on h i s  

own m o t i o n  

and who may b e  r e g a r d e d  a s  

( a )  a  g u a r d i a n  f o r  t h e  c h i l d  f o r  t h e  

p u r p o s e s  o f  t h e  l i t i g a t i o n ,  o r  

( b )  an  a d v o c a t e  f o r  t h e  c h i l d ' s  i n t e r e s t ,  

o r  

( c )  a n  a d v i s e r  t o  t h e  c o u r t .  ( t h i s  is  t h e  

amicus  c u r i a e  p r o c e d u r e )  ; 

( i i i )  a  c a s e  p u t  fo rward  by someone o t h e r  t h a n  a  

l a w y e r .  

1.14 A s  w e  have  s a i d ,  t h e  f o c u s  o f  t h i s  r e p o r t  is t h e  

amicus  c u r i a e  p r o c e d u r e  i n  t h e  C o u r t  o f  Queen ' s  Bench. In  

C h a p t e r  2  we w i l l  d i s c u s s  i t .  I n  C h a p t e r  3 w e  w i l l  r e f e r  t o  t h e  

o t h e r  p o s s i b l e  forms o f  p r o t e c t i o n  o f  c h i l d r e n ' s  i n t e r e s t s .  The 

r ema in ing  c h a p t e r s  w i l l  s e t  o u t  o u r  c o n c l u s i o n s  and 

recommendat ions .  

2. The A l b e r t a  Amicus C u r i a e  P r o c e d u r e  

A .  O r i g i n  and Development 

(1) O r i g i n  

2.1 The amicus  c u r i a e  p r o c e d u r e  under  d i s c u s s i o n  was 

o r i g i n a t e d  by Mr. J u s t i c e  M .  E. Manning of t h e  T r i a l  D i v i s i o n  o f  



t h e  Supreme C o u r t  o f  A l b e r t a  i n  t h e  c a s e  of Woods v. Woods.1 

Two m a r r i e d  c o u p l e s  had exchanged p a r t n e r s .  One r e s u l t i n g  

c o u p l e  a p p l i e d  f o r  t h e  c u s t o d y  of two c h i l d r e n  who were n i n e  and 

s i x  y e a r s  o f  a g e  r e s p e c t i v e l y .  The exchange  o f  p a r t n e r s  had 

c a u s e d  a  good d e a l  o f  b i t t e r n q s s  be tween t h e  two c o u p l e s .  The 

Judge  s u g g e s t e d  t o  c o u n s e l  t h a t  he would l i k e  t o  have  a  t h i r d  

c o u n s e l  a p p e a r  "whose o n l y  i n t e r e s t  would be  t h a t  o f  t h e  two 

c h i l d r e n . "  He g a v e  h i s  r e a s o n s  i n  t h e  f o l l o w i n g  words :  

"Counse l  f o r  t h e  d i s p u t i n g  p a r e n t s  must  o b v i o u s l y  
t a k e  i n s t r u c t i o n s  from t h e i r  c l i e n t s  and some 
m a t t e r s  c o n c e r n i n g  t h e  b e s t  i n t e r e s t s  o f  t h e  
c h i l d r e n  may b e  o v e r l o o k e d  i n  t h e  c o n f l i c t  
be tween t h e  p a r e n t s . "  

Counse l  f o r  t h e  p a r e n t s  "acceded  t o "  t h e  s u g g e s t i o n .  

2 . 2  Mr. Bruce  Rawson, t h e n  a  l awyer  w i t h  t h e  A t t o r n e y  

G e n e r a l ' s  Depa r tmen t ,  a c c e p t e d  t h e  a p p o i n t m e n t .  He a r r a n g e d  

w i t h  two e x p e r t s ,  a  c h i l d  p s y c h i a t r i s t  and t h e  s u p e r i n t e n d e n t  o f  

t h e  C i t y  o f  Edmonton's  W e l f a r e  Depar tmen t ,  t o  f o r m u l a t e  a  

p r o f e s s i o n a l  o p i n i o n  a b o u t  t h e  d i s p o s i t i o n  i n  c u s t o d y  o f  t h e  two 

c h i l d r e n .  The e x p e r t s  i n t e r v i e w e d  t h e  two s e t s  o f  p a r e n t s  and 

t h e  c h i l d r e n  i n  v a r i o u s  c o m b i n a t i o n s ,  a p p a r e n t l y  w i t h  Mr. Rawson 

i n  a t t e n d a n c e .  Mr. Rawson a p p e a r e d  a t  t h e  t r i a l  w i t h  t h e  

e x p e r t s  who g a v e  e v i d e n c e  and were c ros s -examined .  They 

recommended t h a t  one  p a r e n t  have  c u s t o d y  and t h a t  t h e  o t h e r  be  

e x c l u d e d  from a c c e s s ,  and t h e  judge  l a r g e l y  a c c e p t e d  t h e i r  

recommendat ions .  

( 2 )  Development 

2 .3  Mr. J u s t i c e  Manning c o n t i n u e d  t o  a p p o i n t  an  amicus  

c u r i a e  from t i m e  t o  t i m e ,  and o t h e r  J u d g e s  began t o  do  t h e  same. 

These  a p p o i n t m e n t s  were t a k e n  by Mr. A lexande r  Hogan, Q.C . ,  t h e n  

A s s i s t a n t  P u b l i c  T r u s t e e ,  and l a t e r  by Mrs. E t h e l  Unsworth o f  

t h e  A t t o r n e y  G e n e r a l ' s  Depar tment .  In r e c e n t  y e a r s  Mr. Hogan 

1 
1966 ,  u n r e p o r t e d .  



h a s  a g a i n  become r e s p o n s i b l e  f o r  t h e  amicus  c u r i a e  s e r v i c e  i n  

t h e  A t t o r n e y  G e n e r a l ' s  Depa r tmen t .  The e x p e r i m e n t a l  p r o c e d u r e  

which  was adumbra ted  i n  Woods v .  Woods was shaped  i n t o  a  sys t em.  

T h i s  s y s t e m  s u p p l i e d  a  c o n s i s t e n t  a d m i n i s t r a t i v e  e l e m e n t  which 

h a s  h e l p e d  t h e  j u d g e s  and c o u n s e l  t o  s h a p e  and d e v e l o p  t h e  r o l e  

o f  t h e  amicus  c u r i a e  from c a s e  t o  c a s e  o v e r  t h e  i n t e r v e n i n g  1 8  

y e a r s .  

2.4 For s e v e r a l  y e a r s  t h e r e  was no budge t  f o r  t h e  amicus  

c u r i a e  s e r v i c e .  Mr. Hogan was t o  a  g r e a t  e x t e n t  a b l e  t o  u s e  

government  p e r s o n n e l  a s  e x p e r t  a d v i s e r s  and t h e  A t t o r n e y  

G e n e r a l ' s  Depa r tmen t  was a b l e  t o  f i n d  some money when he  was 

o b l i g e d  t o  u s e  t h e  s e r v i c e s  o f  p r i v a t e  p e r s o n s .  Sometimes t h e  

c o s t  was p a i d  by t h e  p a r t i e s .  However, i n  t h e  l a t e  1 9 7 0 ' s  t h e  

A t t o r n e y  G e n e r a l ' s  Depar tment  became p e r s u a d e d  o f  t h e  need f o r  

more s u b s t a n t i a l  a r r a n g e m e n t s .  I t  e s t a b l i s h e d  a  b u d g e t  f o r  t h e  

s e r v i c e  and i t  e s t a b l i s h e d  a  u n i t  o f  l a w y e r s  w i t h i n  t h e  

Depar tment  who a r e  p r e p a r e d  t o  a c t  a s  amicus  c u r i a e .  The 

Depar tment  p a y s  t h e  c o s t  o f  p r o v i d i n g  t h e  amicus  c u r i a e ,  t hough  

upon o c c a s i o n  a  Judge w i l l  d i r e c t  t h a t  t h e  c o s t  be  p a i d  by t h e  

p a r e n t s  o r  from t h e  c h i l d ' s  p r o p e r t y .  

2 . 5  The number o f  a p p o i n t m e n t s  o f  gove rnmen t  l a w y e r s  a s  

amicus  c u r i a e  h a s  i n c r e a s e d  t o  t h e  e x t e n t  t h a t ,  d u r i n g  t h e  t h r e e  

y e a r s  1980,  1 9 8 1  and  1982  t h e r e  were i n  t o t a l  more t h a n  700 

c a s e s  i n  which  s u c h  a p p o i n t m e n t s  were made, o r  a n  a v e r a g e  o f  200 

t o  300 pe r  y e a r .  The number h a s  i n c r e a s e d  s i n c e .  

2.6 The C o u r t  f r e q u e n t l y ,  a t  t h e  r e q u e s t  o f  t h e  p a r t i e s ,  

a p p o i n t s  a s  amicus  c u r i a e  a  l awyer  i n  p r i v a t e  p r a c t i c e .  The 

p r a c t i c e  a r o s e  when a  gove rnmen t  l awyer  was n o t  a v a i l a b l e .  

Nowadays t h e  p a r t i e s  somet imes  p r e f e r  a  p r i v a t e  l a w y e r ,  e i t h e r  

t o  o b t a i n  a  q u i c k e r  r e s u l t ,  o r  t o  have  t h e  work done  by a  l awyer  

and p r o f e s s i o n a l s  o f  t h e i r  own c h o i c e .  Most o f  t h e  p r i v a t e  

l a w y e r s  who a r e  a p p o i n t e d  a s  amicus  c u r i a e  a r e  e x p e r i e n c e d  i n  



family law work. Their injection of different ideas and 

approaches has made a significant contribution to the evolution 

of the system, and the availability of a private practitioner as 

amicus curiae provides a desirable flexibility in the procedure 

and greatly enlarges the freedom of choice of the parties. 

B. Description of Procedure 

(1) Appointment of amicus curiae 

2.7 A Judge who for some reason is doubtful that the usual 

adversarial procedure will bring out the evidence which he needs 

for a proper decision about custody may of his own motion 

appoint an amicus curiae, and Judges upon occasion have done so 

without the consent of the parties. We are told that a number 

of the appointments of government lawyers come about upon the 

initiative of the Judges. 

2.8 In many cases however the parties apply for the 

appointment of an amicus curiae. Sometimes the reasons are 

adversarial. Sometimes they are not. A party may think that 

the report of the amicus curiae is likely to strengthen his or 

her case. A party may want delay. A party may want an 

independent opinion in the hope that it will avoid a bitterly 

contested court hearing and will result in the best arrangement 

for the child. Sometimes parties agree that an amicus curiae 

should be appointed, and sometimes the Judge accepts their 

agreement as sufficient foundation for making what is virtually 

a consent appointment. 

(2) Form of order 

2.9 The usual form of order recites that it is desirable 

and in the best interests of the child or children involved to 

request that an amicus curiae represent them and make an 

investigation and recommendation to the court on the issues of 



custody and access. The order then goes on to make the 

appointment. It authorizes the amicus curiae to conduct 

investigations with whatever assistance and guidance, including 

the assistance and guidance of social workers and other 

professionals, that he thinks necessary. It then goes on to say 

that the amicus curiae shall make recommendations to the court 

on the issues of custody and access and to call evidence, 

subject to the right of the parties to cross-examine. 

(3) Investigation 

2.10 The amicus curiae customarily arranges for a home 

study to be made by a social worker, who interviews persons 

likely to provide useful information. These may include 

parents, neighbours, social workers, teachers and doctors. In 

some cases he retains a psychiatrist or psychologist to 

interview the parties and the child. For two reasons which 

appear to us to be valid and important he usually, but not 

invariably, leaves the actual investigation to the 

professionals. The first is that it is the professionals who 

are qualified to conduct the investigation. The second is that 

if the amicus curiae involves himself in the investigation he is 

in danger of becoming a witness as to facts. He may, however, 

meet counsel for the parties to obtain information, to go over 

reports made, and to facilitate settlement. 

2.11 Sometimes the amicus curiae will involve himself more 

directly and will interview the parties and the children. He 

may as a result be more active at the trial. We see dangers in 

this. It may compromise the impartiality of the amicus curiae, 

which is valuable but difficult to maintain when his 

intervention will usually favour one side or the other. It may 

lead to the amicus curiae undertaking the function of a social 

worker, psychologist or psychiatrist for which he is not 

trained. The question is one of judgment, however, and the 

procedure allows scope for an experienced and competent lawyer 



who is conscious of the risks involved and of the limitations of 

a lawyer's competence. The control of the Court over its 

proceedings and over the amicus curiae will usually be an 

ultimate safeguard against an undue extension of the lawyer's 

function. 

2.12 We should refer here to the heartfelt wish of one 

experienced professional to be protected both from "the prospect 

of psychiatrists, psychologists, or social workers in the role 

of adjudicators", and from "practising barristers and solicitors 

who may also arrogate to themselves such a role before they have 

been elevated to the Bench". 

(4) Report 

2.13 The professionals prepare reports and recommendations. 

The amicus curiae reviews these and may ask for clarification or 

even for further investigation. He then prepares his own report 

and recommendation. He circulates his report and those of the 

professionals to counsel for the parties. At this stage the 

parties will often make an agreement about custody out of court. 

(5) Trial 

2.14 If the custody dispute goes to trial, the amicus 

curiae appears as counsel. He calls the professionals as expert 

witnesses and leads their evidence. He calls any other evidence 

which he thinks necessary. He makes a recommendation. The 

parties cross-examine the amicus curiae's witnesses. The amicus 

curiae may cross-examine the witnesses of the parties. In so 

doing, he is subject to the direction of the Judge, and some 

Judges take a more limited view of his function than do others. 

2.15 The Judge then makes his decision upon the basis of 

the evidence and argument. The evidence and recommendations of 

the amicus curiae and his professionals are important parts of 

what he has to consider, but on considering all the evidence he 

may come to a conclusion which is different from theirs. 



( 6 )  O t h e r  f u n c t i o n s  

2.16 Upon o c c a s i o n  a  Judge h a s  a p p o i n t e d  an  amicus  c u r i a e  

i n  p r o c e e d i n g s  o t h e r  t h a n  c u s t o d y  p r o c e e d i n g s ,  f o r  example ,  

g u a r d i a n s h i p  p r o c e e d i n g s ,  p r o c e e d i n g s  f o r  a n  a p p o i n t m e n t  o f  a  

t r u s t e e  o f  an  a l l e g e d  m e n t a l l y  i n c a p a c i t a t e d  p e r s o n ,  a d o p t i o n  

p r o c e e d i n g s ,  and permanent  w a r d s h i p  p r o c e e d i n g s .  A Judge h a s  

a l s o  upon o c c a s i o n  a s k e d  t h e  amicus  c u r i a e  t o  p e r f o r m  

s p e c i f i c a l l y  n o n - l e g a l  f u n c t i o n s  s u c h  a s  s u p e r v i s i n g  a c c e s s ,  

m o n i t o r i n g  c u s t o d i a l  c a r e ,  and t a k i n g  t e m p o r a r y  c u s t o d y  o f  a  

c h i l d  i n  o r d e r  t o  r e t u r n  t h e  c h i l d  t o  t h e  p r o p e r  c u s t o d i a n .  In  

one  c a s e ,  where t h e r e  was a  h i s t o r y  o f  a b d u c t i o n  by b o t h  

p a r e n t s ,  t h e  C o u r t  o f  Appeal  a sked  t h e  amicus  c u r i a e  t o  l o o k  

a f t e r  t h e  c h i l d  d u r i n g  t h e  few d a y s  b e f o r e  and d u r i n g  t h e  

h e a r i n g  o f  an  a p p l i c a t i o n  f o r  l e a v e  t o  a p p e a l  t o  t h e  Supreme 

Cour t  o f  Canada. 2  

C. N a t u r e  o f  t h e  Amicus C u r i a e ' s  f u n c t i o n  i n  Cus tody  

D i s p u t e s  

(1) A d v i s e r  t o  t h e  C o u r t  

2.17 There  is  no d e f i n i t i v e  s t a t e m e n t  o f  t h e  amicus  

c u r i a e ' s  r o l e  and f u n c t i o n .  We t h i n k  t h a t  t h i s  is a s  w e l l ;  t h e  

development  o f  t h e  p r o c e d u r e  from c a s e  t o  c a s e  h a s  been t h e  

s o u r c e  o f  i t s  v a l u e  and s h o u l d  n o t  be  undu ly  c o n f i n e d .  We 

t h i n k ,  however ,  t h a t  t h e  e s s e n t i a l  c h a r a c t e r i s t i c s  of  t h e  r o l e  

and f u n c t i o n  a r e  c l e a r ,  and we p ropose  t o  s t a t e  them. 

2.18 The C o u r t  a p p o i n t s  t h e  amicus  c u r i a e .  The C o u r t  

a u t h o r i z e s  t h e  amicus  c u r i a e  t o  c a r r y  o u t  an  i n v e s t i g a t i o n .  The 

Read v. Read, u n r e p o r t e d ,  1981,  C a l g a r y ,  No. 13846. 



C o u r t  o r d e r s  t h e  amicus  c u r i a e  t o  make a  recommendat ion  on t h e  

i s s u e  o f  c u s t o d y .  The c o u r t  o r d e r  is t h e  f o u n d a t i o n  o f  t h e  

amicus  c u r i a e ' s  p o s i t i o n  a t  t r i a l .  The C o u r t  g i v e s  t h e  amicus  

c u r i a e  h i s  d i r e c t i o n s ,  and no one  e l s e  i s  e n t i t l e d  t o  do  s o .  

Al though t h e  C o u r t  r e q u i r e s  t h e  amicus  c u r i a e  t o  " r e p r e s e n t "  t h e  

c h i l d ,  t h a t  i s  b e c a u s e  i t  is t h e  c h i l d ' s  i n t e r e s t  which  t h e  

C o u r t  is t r y i n g  t o  a s c e r t a i n .  We d o  n o t  t h i n k  t h a t  t h e  amicus  

c u r i a e  c a n  p r o p e r l y  b e  s a i d  t o  " r e p r e s e n t "  e i t h e r  t h e  c h i l d  o r  

t h e  c h i l d ' s  i n t e r e s t  i n  a n y  s e n s e  i n  which c o u n s e l  u s u a l l y  

" r e p r e s e n t s "  a  c l i e n t  o r  a  c l i e n t ' s  i n t e r e s t .  

2.19 We t h i n k  t h a t  t h e  c o n c l u s i o n  is i n e s c a p a b l e  t h a t  t h e  

amicus  c u r i a e ' s  p r i m a r y  f u n c t i o n s  a r e  t o  a s s i s t  t h e  c o u r t :  

(1) by a r r a n g i n g  f o r  an i n v e s t i g a t i o n  o f  t h e  f a c t s ,  

u s u a l l y  by a  p r o f e s s i o n a l ;  

( 2 )  by l a y i n g  b e f o r e  t h e  J u d g e  r e l e v a n t  e v i d e n c e  a b o u t  t h e  

f a c t s ;  

( 3 )  by l a y i n g  b e f o r e  t h e  J u d g e  r e l e v a n t  e x p e r t  o p i n i o n s  

a b o u t  t h e  a v a i l a b l e  c u s t o d y  and a c c e s s  o p t i o n s ,  and 

h i s  own recommendat ion;  and 

( 4 )  by e l u c i d a t i n g  f o r  t h e  J u d g e ' s  b e n e f i t  by 

c r o s s - e x a m i n a t i o n  t t i e  e v i d e n c e  adduced by t h e  p a r t i e s .  

The amicus  c u r i a e  is  t h e r e f o r e  an  i n d e p e n d e n t  a d v i s e r  t o  t h e  

c o u r t  i n  r e s p e c t  o f  t h e  p a r t i c u l a r  c a s e .  

2.20 The amicus  c u r i a e ' s  f u n c t i o n  i s  t h a t  o f  a  l a w y e r .  He 

a r r a n g e s  f o r  t h e  g a t h e r i n g  of e v i d e n c e  by e x p e r t s  t h r o u g h  

i n v e s t i g a t i o n .  He a s s e s s e s  t h e  o p i n i o n s  o f  t h e  e x p e r t s  a n d ,  i f  

h e  d o e s  n o t  t h i n k  t h a t  t h e y  a r e  s u f f i c i e n t  f o r  t h e  J u d g e ' s  

p u r p o s e s ,  he  a r r a n g e s  t o  have  t h e  d e f i c i e n c i e s  made good.  He 

c a l l s  t h e  e x p e r t s  a s  w i t n e s s e s  and examines  them. Upon o c c a s i o n  



he cross-examines other witnesses in order to cast light on the 

facts. It is true that he makes a recommendation to the court, 

but the recommendation should be based upon a lawyerly 

assessment of the evidence, and it is usually based upon the 

evidence of the professionals whom he retains. He does not make 

a decision and he does not advocate the adoption of a particular 

decision in the way in which lawyers usually advocate the 

position which a client wants a court to adopt. 

2.21 As an adviser to the Court, it appears that the amicus 

curiae should be, and should appear to be, as impartial as the 

circumstances permit. One circumstance that frequently 

militates against both the substance and the appearance of 

impartiality is that the amicus curiae's investigators give 

opinions which, if accepted, would lead to the result desired by 

one party, and that the amicus curiae himself makes a 

recommendation. This is part of the functions of the amicus 

curiae and his professionals and is unavoidable, but it should 

be performed as objectively and fairly as possible. Another 
similar circumstance is the cross-examination of witnesses by 

the amicus curiae. On this point there seem to be two schools 

of thought. One holds that the amicus curiae should vigorously 

cross-examine as to facts and credibility in much the same way 

as counsel for a party would. The other holds that unless there 

are unusual circumstances the amicus curiae should cross-examine 

only to elicit facts which the Court should have and which would 

not otherwise come out. Madam Justice Veit's decision in 

Burnett v. ~ u r n e t t ~  would, in the interests of maintaining 

impartiality, restrict the amicus curiae's function, including 

cross-examination, to doing things which counsel for the parties 

do not adequately do themselves, and would generally leave 

questions of credibility to be determined by the judge without 

assistance from the amicus curiae. Without commenting on the 

(1983) 46 A.R. 216. 



p a r t i c u l a r  c a s e ,  and w i t h o u t  s u g g e s t i n g  t h a t  l i m i t a t i o n s  be  

p l a c e d  on e x p e r i e n c e d  c o u n s e l ,  i t  seems t o  u s  t h a t  t h i s  a p p r o a c h  

is  g e n e r a l l y  d e s i r a b l e .  

2.22 The amicus  c u r i a e  is  n o t  a  p a r t y  t o  c u s t o d y  

p r o c e e d i n g s  i n  t h e  s e n s e  o f  h a v i n g  an i n t e r e s t  i n  t h e  

p r o c e e d i n g s ,  o r  a  r i g h t ,  i n d e p e n d e n t  o f  t h e  j u d g e ' s  w i s h e s ,  t o  

a p p e a r  and be  h e a r d .  H i s  whole s t a t u s ,  l i k e  h i s  power t o  make a  

recommendat ion ,  i s  d e p e n d e n t  upon t h e  o r d e r  a p p o i n t i n g  h im,  and 

he  is s u b j e c t  t o  d i s c h a r g e  i f  t h e  c o u r t  d o e s  n o t  want  t o  h e a r  

him. 

2.23 The amicus  c u r i a e  d o e s  have  some o f  t h e  s t a n d i n g  o f  a  

p a r t y .  N o t i c e s  o f  a p p l i c a t i o n s  a f f e c t i n g  t h e  c h i l d  must  be  

g i v e n  t o  him. I f  t h e  i n t e r e s t s  o f  t h e  c h i l d  s o  r e q u i r e  h e  c a n  

b r i n g  on a n  a p p l i c a t i o n  h i m s e l f .  We have  a l r e a d y  r e f e r r e d  t o  

c a s e s  i n  wich he was g i v e n  t e m p o r a r y  " c u s t o d y "  o f  t h e  c h i l d .  4  

He is  somet imes  awarded c o s t s .  He h a s  been  a l l o w e d  t o  a p p e a r  

upon a n  a p p e a l .  I n d e e d ,  i n  a t  l e a s t  one  c a s e  t h e  c o u r t  s t a t e d  

t h a t  t h e  amicus  c u r i a e  h a s  become " a  p a r t y  t o  t h e  d i v o r c e  

 action.^^ However, i n  t h e  same c a s e  t h e  J u d g e  r e c o g n i s e d  " t h a t  

t h e  amicus  i s  e s s e n t i a l l y  a  c r e a t u r e  o f  o u r  own c o u r t s  and t h a t  

t h e  amicus  c a n  do  no more t h a n  t h e  c o u r t  a l l o w s " . 6  The amicus  

c u r i a e  is n o t  an i n d e p e n d e n t  l i t i g a n t  who h a s  a n  i n t e r e s t  i n  t h e  

outcome o f  t h e  p r o c e e d i n g s  o r  w i th  a  r i g h t  t o  a p p e a r  and b e  

h e a r d  o t h e r  t h a n  t h a t  which  Es c o n f e r r e d  by t h e  o r d e r  a p p o i n t i n g  

him. 

( 2 )  Communicating t h e  C h i l d ' s  Wishes  

2.24 We r e p e a t  h e r e  t h a t  c u s t o d y  d i s p u t e  i s  based  on t h e  

a s s u m p t i o n  t h a t  a  c h i l d  i s  t o o  immature t o  f end  f o r  h i m s e l f  o r  

P a r a g r a p h  2.16.  - 
3 B u r n e t t  v. B u r n e t t  (1983)  46 A.R. 216 (Q.B.) . 

I d . ,  219.  - 



e v e n  t o  choose  a n  a d u l t  t o  c a r e  f o r  him. T h i s  is p r e c i s e l y  why 

t h e  c h i l d  must  b e  i n  t h e  c u s t o d y  o f  a n  a d u l t .  Tha t  a s s u m p t i o n  

is  t r u e  f o r  a  babe  i n  arms.  I t s  t r u t h  becomes l e s s  o b v i o u s  a s  

t h e  d e g r e e  o f  m a t u r i t y  o f  t h e  c h i l d  i n c r e a s e s ,  and wha teve r  t h e  

d e g r e e  o f  t r u t h  i n  i t ,  t h e  c h i l d  is a  p e r s o n  and h i s  w i s h e s  

s h o u l d  b e  c o n s i d e r e d  i f  h e  c a r e s  t o  make them known. A Judge  

may n o t  t h i n k  t h a t  t h e  w i s h e s  o f  a  s e v e n  o r  e i g h t  y e a r  o l d  a r e  

f i r m l y  b a s e d ,  b u t  t h e r e  is  no r e a s o n  why he  s h o u l d  n o t  be  t o l d  

what  t h e y  a r e .  He may w e l l  pay  g r e a t  a t t e n t i o n  t o  t h e  w i s h e s  o f  

a  c h i l d  o f  1 3  o r  1 4  y e a r s  o f  a g e  who is  l i k e l y  t o  run  away from 

a  c u s t o d i a n  whom t h e  c h i l d  d o e s  n o t  want .  

2 . 25  A s  we have  s a i d  e a r l i e r ,  t h e  c h i l d ,  t hough  v i t a l l y  

i n t e r e s t e d  i n  t h e  ou tcome ,  is n o t  a  p a r t y  t o  t h e  c u s t o d y  

d i s p u t e .  The c h i l d  d o e s  n o t  u s u a l l y  a p p e a r  a s  a  w i t n e s s ,  and 

t h e r e  is  g e n e r a l  ag reemen t  t h a t  i t  would o f t e n  be  i n j u r i o u s  f o r  

him t o  d o  s o .  A J u d g e  w i l l  some t imes  i n t e r v i e w  t h e  c h i l d  b u t  

most  J u d g e s  have  r e s e r v a t i o n s  a b o u t  d o i n g  s o .  The c h i l d  d o e s  

n o t  have  a  l awyer  whom he  c a n  i n s t r u c t  t o  l e a d  e v i d e n c e  i n  

s u p p o r t  o f  h i s  v i e w s  and t o  a d v o c a t e  t h a t  t h o s e  v i e w s  b e  

a c c e p t e d .  We w i l l  d i s c u s s  l a t e r  t h e  q u e s t i o n  w h e t h e r  o r  n o t  t h e  

c h i l d  s h o u l d  be  a  p a r t y  o r  e n t i t l e d  t o  i n s t r u c t  c o u n s e l .  Here 

i t  is enough t o  s a y  t h a t ,  i n  t h e  a b s e n c e  o f  a  l awyer  f o r  t h e  

c h i l d ,  t h e  amicus  c u r i a e  p r o c e d u r e  p r o v i d e s  a  way f o r  t h e  

c h i l d ' s  w i s h e s  t o  b e  conveyed t o  t h e  c o u r t  i f  t h a t  i s  what t h e  

c h i l d  wan t s .  W i t h i n  t h e  framework o f  e x i s t i n g  p r a c t i c e s ,  t h i s  

is  a  u s e f u l  f u n c t i o n .  

( 3 )  R e l a t i o n  t o  t h e  J u d i c i a l  F u n c t i o n  

2 .26  I n  most  c a s e s  t h e  c o u r t ' s  award o f  c u s t o d y  i s  
c o n s i s t e n t  w i t h  t h e  amicus  c u r i a e ' s  r ecommenda t ions .  We have  

been g i v e n  i m p r e s s i o n i s t i c  e s t i m a t e s  o f  8 0 %  t o  90%. T h a t  d o e s  

n o t  o f  n e c e s s i t y  mean more t h a n  t h a t  i n  most  c a s e s  t h e  

recommendat ions  a r e  i n  a c c o r d a n c e  w i t h  t h e  whole o f  e v i d e n c e  

g i v e n  a t  t h e  t r i a l .  C e r t a i n l y  J u d g e s  make d e c i s i o n s  

i n c o n s i s t e n t  w i t h  t h e  recommendat ions  when t h e y  t h i n k  t h e y  



shou ld - - the  Board o f  I n q u i r y  i n t o  t h e  C h i l d  W e l f a r e  Act  s a i d  

t h a t  " f r e q u e n t l y  t h e  c o u r t s  do  n o t  pay a t t e n t i o n  t o "  t h e  

recommendat ions .  I t  seems t h a t  when t h e  amicus  c u r i a e  and h i s  

w i t n e s s e s  have  done a  t h o r o u g h  and workmanl ike  j o b  t h e i r  

e v i d e n c e  and recommendat ions  a r e  h i g h l y  p e r s u a s i v e ,  b u t  t h a t  

even  t h e n  t h e  J u d g e  is i n  a  p o s i t i o n  t o ,  and d o e s ,  a s s e s s  what 

t h e y  s a y  i n  r e l a t i o n  t o  t h e  whole of t h e  e v i d e n c e  from a l l  

s o u r c e s .  The amicus  c u r i a e  may b e  a n  a d v i s e r ,  b u t  what he p u t s  

fo rward  is e v i d e n c e  and a rgumen t  which t h e  J u d g e  u s e s  a s  h e  

t h i n k s  b e s t .  

( 4 )  E f f e c t i n g  S e t t l e m e n t s  

2 .27  In  mos t  c a s e s  t h e  p a r t i e s ,  a f t e r  r e c e i v i n g  t h e  amicus  

c u r i a e ' s  r e p o r t ,  make a n  ag reemen t  which s e t t l e s  t h e  c u s t o d y  

i s s u e  o u t  o f  c o u r t .  Mr. Hogan s a y s  t h a t  t h i s  h a p p e n s  i n  90% o f  

t h e  c a s e s  h a n d l e d  by h i s  o f f i c e ,  and i m p r e s s i o n i s t i c  e s t i m a t e s  

r e l a t i n g  t o  c a s e s  i n  which p r i v a t e  p r a c t i t i o n e r s  a r e  a p p o i n t e d  

a r e  comparab le .  Speak ing  q u a n t i t a t i v e l y  i t  seems t h a t  t h e  

amicus  c u r i a e ' s  p r i m a r y  f u n c t i o n  i s  n o t  t h a t  o f  a n  a d v i s e r  t o  

t h e  c o u r t ,  b u t  r a t h e r  t h a t  o f  a  promoter  o f  c u s t o d y  a g r e e m e n t s  

o u t  o f  c o u r t .  

2 .28  When t h e  amicus  c u r i a e  s e n d s  h i s  r e p o r t  t o  t h e  p a r t i e s  

t o  t h e  c u s t o d y  d i s p u t e ,  u s u a l l y  t h r o u g h  t h e i r  l a w y e r s ,  i t  

becomes a  new e l e m e n t  i n  t h e  ' l e g a l  s i t u a t i o n  b e f o r e  t h e  p a r t i e s  

and i t  may h a v e  two e f f e c t s .  F i r s t ,  c o u n s e l  f o r  t h e  p a r t y  

a d v e r s e l y  a f f e c t e d  by t h e  r e p o r t  i s  l i k e l y  t o  a d v i s e  h i s  c l i e n t  

t h a t  t h e  r e p o r t ,  w h i l e  n o t  d e f i n i t i v e ,  is  l i k e l y  t o  b e  

p e r s u a s i v e .  He is a l s o  l i k e l y  t o  a d v i s e  h i s  c l i e n t  t h a t  t h e  

a l t e r n a t i v e  t o  a c c e p t i n g  i t  is  a  b i t t e r  and c o s t l y  t r i a l  t h e  

r e s u l t  o f  which is  a t  b e s t  u n c e r t a i n  and which is  l i k e l y  t o  h a v e  

a d v e r s e  r a m i f i c a t i o n s  f o r  t h e  f u t u r e  o f  t h e  c l i e n t ' s  

r e l a t i o n s h i p  w i t h  t h e  c h i l d .  Second,  t h e  p a r t y  a d v e r s e l y  

a f f e c t e d  w i l l  s e e  a n  i n d e p e n d e n t  and o b j e c t i v e  a s s e s s m e n t  o f  t h e  

r e l a t i v e  a p p r o p r i a t e n e s s  o f  t h e  c o n t e n d i n g  p a r t i e s  a s  



custodians, and, if he is willing to consider the issue 

rationally, may be persuaded that the child's interests will not 

be badly served by the recommended disposition. Indeed, we are 

told by one experienced practitioner that it is not uncommon for 

a parent to be quite relieved to be persuaded that his or her 

duty to the child does not require him to continue a contest 

over custody. 

2.29 The usefulness of the role of the amicus curiae in 

bringing about agreements can be questioned. A settlement 

brought about by third party pressure is not necessarily a good 

settlement. It may be said that by influencing the parties to 

agree as to the custody of a child, the amicus curiae, in 

effect, makes the decision which should be made by the Judge. 

It may be that a party will be, or will feel, coerced by the 

amicus curiae's recommendation. We are not aware of any 

empirical evidence which establishes whether or not such 

agreements stand up over time and whether or not they are 

beneficial to the child; equally we are not aware of evidence to 

the contrary. Nor do we know how many "settlements" would have 

been made anyway. 

2.30 However, we think that the amicus curiae's function of 

promoting agreements out of court is a good one. Each party is 

safeguarded by having legal advice. The decision is made by 

those who should make decisions about the child's upbringing. A 

party may feel pressure to concur, but at least he or she does 

concur and does not merely submit to a decision imposed by a 

court; many persons will perform agreements, however reluctantly 

made, more readily than they will accept arrangements which are 

imposed. A party who feels strongly that the recommendation is 

wrong, or who is advised that it is wrong, can still go to 

court. A decision which is made by the parents on legal and 

independent professional advice is as likely to be correctly 

made and to be in the child's interest as one made by a Judge 

after a bitter contest. Finally, a procedure which keeps 



h u n d r e d s  o f  c o n t e s t e d  c u s t o d y  i s s u e s  o u t  o f  t h e  c o u r t s  e a c h  y e a r  

r e l i e v e s  c o u r t  c o n g e s t i o n  and a l s o  r e l i e v e s  p a r t i e s  o f  t h e  

f i n a n c i a l  and e m o t i o n a l  c o s t s  o f  b i t t e r l y  c o n t e s t e d  t r i a l s .  

E m p i r i c a l  e v i d e n c e  a b o u t  t h e  long- t e rm e f f e c t  o f  c u s t o d y  

a g r e e m e n t s  made unde r  t h e s e  c o n d i t i o n s  would b e  h i g h l y  

d e s i r a b l e ,  and we hope t h a t  i t  w i l l  be s o u g h t ,  b u t  u n t i l  i t  

comes t o  hand we t h i n k  t h a t  i m p r e s s i o n i s t i c  e v i d e n c e  and 

a rgumen t s  based  on r e a s o n a b l e  p r o b a b i l i t i e s  s h o u l d  b e  a c c e p t e d .  

2.31 I t  s h o u l d  be  n o t e d  t h a t  t h e  amicus  c u r i a e  d o e s  n o t  

u s u a l l y  a c t  a s  a  c o n c i l i a t o r  i n  t h e  u s u a l  s e n s e .  He d o e s  n o t  

u s u a l l y  meet t h e  p a r t i e s  and h e l p  them t o  s e t t l e  i s s u e s  by  

a g r e e m e n t .  He u s u a l l y  d e a l s  w i t h  s i t u a t i o n s  i n  which  t h e  

p a r t i e s  have  l a w y e r s ,  and he p r o v i d e s  l e g a l l y  s i g n i f i c a n t  

m a t e r i a l  which t h e  l a w y e r s  u s e ,  u s u a l l y  s u c c e s s f u l l y ,  a s  p a r t  o f  

t h e  n e g o t i a t i n g  p r o c e s s .  The amicus  c u r i a e  p r o c e d u r e  i s  

t h e r e f o r e  n e i t h e r  a  c o n c i l i a t i o n  s e r v i c e  no r  a  s u b s t i t u t e  f o r  

o n e ,  no r  would a  c o n c i l i a t i o n  s e r v i c e  be  a  s u b s t i t u t e  f o r  t h e  

amicus  c u r i a e  p r o c e d u r e ;  e i t h e r  o r  b o t h  may b e  o f  v a l u e  i n  a  

g i v e n  c a s e ,  b u t  n e i t h e r  c o u l d  pe r fo rm t h e  f u n c t i o n s  o f  t h e  

o t h e r .  I f  c o n c i l i a t i o n  c o n t i n u e s  t o  become more common and is  

s u c c e s s f u l  i t  w i l l  r e d u c e  t h e  number of c a s e s  i n  which t h e  

amicus  c u r i a e  p r o c e d u r e  w i l l  b e  needed.  I n d e e d ,  we u n d e r s t a n d  

t h a t  t h e  A l b e r t a  A t t o r n e y  G e n e r a l ' s  Depar tment  is  a t  t h i s  t i m e  

e x p l o r i n g  t h e  g r e a t e r  u s e  o f  m e d i a t i o n  i n  o r d e r  t o  r e d u c e  t h e  

number o f  c a s e s  i n  which a  gobernment  l awyer  i s  a p p o i n t e d  a s  a n  

amicus  c u r i a e .  So l o n g  a s  t h e  Judge  r e m a i n s  f r e e  t o  make an  

a p p o i n t m e n t  where h e  h i m s e l f  s e e s  t h e  need f o r  o n e ,  t h i s  a p p e a r s  

t o  us  t o  be  a n  a p p r o p r i a t e  deve lopmen t .  

3 .  P r o t e c t i o n  o f  t h e  C h i l d ' s  I n t e r e s t  by Othe r  Means 

A .  The C o u r t  and t h e  P a r t i e s  a s  t h e  P r o t e c t o r s  

o f  t h e  C h i l d  

3 .1  A s  we have  s a i d  e a r l i e r ,  t h e  p a r e n t s  o r  o t h e r  



g u a r d i a n s  o f  t h e  c h i l d  w i l l  u s u a l l y  e i t h e r  make a n  a g r e e m e n t  i n  

t h e  c h i l d ' s  i n t e r e s t  o r  p u t  b e f o r e  t h e  Judge  a l l  t h e  e v i d e n c e  

and a rgumen t  which  a r e  n e c e s s a r y  t o  e n a b l e  him t o  make t h e  

d e c i s i o n  which w i l l  b e s t  promote  t h e  c h i l d ' s  i n t e r e s t .  The re  

a r e ,  however ,  c a s e s  i n  which  t h e y  do  n o t  o r  c a n n o t  do  s o .  I f  

t h e y  do  n o t ,  t h e  Judge c a n n o t  p r o p e r l y  e x e r c i s e  h i s  f u n c t i o n  a s  

t h e  u l t i m a t e  p r o t e c t o r  o f  t h e  c h i l d ' s  i n t e r e s t .  Something more 

is n e c e s s a r y  i n  s u c h  c a s e s .  The q u e s t i o n  is what i t  s h o u l d  b e .  

B. The C h i l d  a s  P a r t y  

3.2 A c h i l d  who is  i n v o l v e d  i n  a  c u s t o d y  d i s p u t e  c o u l d  be  

t r e a t e d  a s  a  p a r t y .  T h i s  would b e  anomalous  f o r  two r e a s o n s .  

The f i r s t  is t h a t  t h e  l aw  would s i m u l t a n e o u s l y  t r e a t  t h e  c h i l d  

a s  b e i n g  i n c a p a b l e  o f  making a  c u s t o d y  d e c i s i o n  and a s  b e i n g  

c a p a b l e  o f  d e c i d i n g  what  c u s t o d y  d e c i s i o n  t o  a d v o c a t e  and of  

a d v o c a t i n g  i t  o r  i n s t r u c t i n g  a  l awyer  t o  a d v o c a t e  i t .  The 

s e c o n d  is t h a t  t h e  p u r p o s e  o f  a  c u s t o d y  a p p l i c a t i o n ,  u n l i k e  t h e  

p u r p o s e  o f  o r d i n a r y  l i t i g a t i o n ,  is  n o t  t h e  d e t e r m i n a t i o n  and 

e n f o r c e m e n t  o f  t h e  c h i l d ' s  r i g h t s  and d u t i e s  b u t  r a t h e r  t h e  

d e t e r m i n a t i o n  o f  t h e  c h i l d ' s  i n t e r e s t ,  a  s u b j e c t  i n  w h i c h ' t h e  

c h i l d  d o e s  n o t  have  an a d v e r s a r i a l  i n t e r e s t .  

3.3 These  c o n s i d e r a t i o n s  a r e  n o t  d e c i s i v e .  Law and l e g a l  

c o n c e p t s  c a n  b e  changed .  The re  may w e l l  b e  a n  a rgumen t  f o r  

l o w e r i n g  t h e  a g e  a t  which a  c h i l d  is a c c o r d e d  l e g a l  c a p a c i t y  t o  

d e c i d e  upon h i s  o r  h e r  own c a p a c i t y ,  o r  t o  i n t r o d u c e  a  m a t u r i t y  

t e s t ,  b u t  we t h i n k  t h a t  u n t i l  t h a t  a rgumen t  is made and a c c e p t e d  

i n  t h e  b a s i c  l aw ,  t h e  p r a c t i c e  o f  a  c o u r t  d e a l i n g  w i t h  
a r r a n g e m e n t s  i n s i d e  t h e  f a m i l y  s h o u l d  r e f l e c t  c u r r e n t  b a s i c  

l e g a l  a s s u m p t i o n s .  F u r t h e r ,  i t  is o b v i o u s  t h a t  by a n y  s t a n d a r d  
many c h i l d r e n  i n v o l v e d  i n  c u s t o d y  d i s p u t e s ,  i n c l u d i n g  a l l  

c h i l d r e n  i n  a rms  and most  t e e n - a g e r s ,  a r e  e i t h e r  i n c a p a b l e  o f  

i n t e r v e n i n g  i n  c u s t o d y  d i s p u t e s  o r  o u g h t  n o t  t o  be  s u b j e c t e d  t o  

t h e  r e s p o n s i b i l i t y  f o r  d o i n g  s o .  ' W e  t h i n k  t h a t  t h e  u n d e r l y i n g  

f a c t s  and t h e  l e g a l  and p r a c t i c a l  a s s u m p t i o n s  upon which  t h e  



l e g a l  sys tem o p e r a t e s  m i l i t a t e  a g a i n s t  c o n f e r r i n g  upon a  c h i l d  

t h e  s t a t u s  o f  p a r t y  t o  a  c u s t o d y  d i s p u t e  and t h e  power t o  appear 

p e r s o n a l l y  or t o  i n s t r u c t  counse l  t o  appear i n  t h e  d i s p u t e .  

3.4 There  a r e  t h o s e  who c o n t e s t  t h e  fundamental assumption 

t h a t  a  c h i l d  i s  n o t  mature enough t o  make h i s  own c h o i c e s ,  or a t  

l e a s t  t h e  assumpt ion  t h a t  a  c h i l d  i s  n o t  mature  enough t o  be  

heard as  a  p a r t y  when a  c h o i c e  i s  being made f o r  him. A c h i l d  

i s  a s  much a  person a s  anyone e l s e ,  t h e y  s a y ,  and i s  e n t i t l e d  t o  

t h e  same b a s i c  l e g a l  r i g h t s  a s  anyone e l s e ,  i n c l u d i n g  t h e  r i g h t  

t o  be  heard i n  c o u r t .  T h i s  l i n e  o f  t h o u g h t  would lead t o  t h e  

c o n c l u s i o n  t h a t  a  c h i l d  should have a  lawyer who i s  h i s  own 
a d v i s e r  and advoca te  i n  t h e  same way a s  a  lawyer whom an a d u l t  

r e t a i n s  i s  t h a t  a d u l t ' s  a d v i s e r  and advoca te .  Many l a w y e r s  

would f e e l  more c o m f o r t a b l e  i n  t h i s  r o l e  a s  i t  i s  one t o  which 

t h e y  a r e  accustomed.  

3.5 A c h i l d  may o f  course  be mature enough t o  d e c i d e  upon 

t h e  parent  or  guardian w i t h  whom he wishes  t o  l i v e ,  and t o  g i v e  

i n s t r u c t i o n s  t o  a  lawyer t o  prepare and presen t  a  c a s e  t o  

persuade t h e  c o u r t  t o  make an order  a c c o r d i n g l y .  I t  would be  
p e r f e c t l y  a p p r o p r i a t e  t o  provide such a  c h i l d  w i t h  a  lawyer o f  

h i s  own whom h e  can i n s t r u c t  a s  he w i s h e s .  We t h i n k ,  however ,  
t h a t  few c h i l d r e n  about  whom c u s t o d y  a p p l i c a t i o n s  a r e  made have 

reached t h a t  degree  o f  m a t u r i t y ;  i f  t h e y  have reached i t  t h e i r  

w i s h e s  a r e  l i k e l y  t o  be respec ted  w i t h o u t  c o u r t  proceed ings .  

The l e g a l  sys tem should provide p r o t e c t i o n  f o r  t h e  g r e a t  

m a j o r i t y  who are  t r u l y  unable  t o  d e c i d e  proper ly  f o r  t h e m s e l v e s .  

3.6 I f  a  lawyer  i s  t o  be an advoca te  i n  t h e  t r a d i t i o n a l  
s e n s e  he  must b e  i n s t r u c t e d .  Unless  someone i s  empowered t o  
c e r t i f y  t o  him t h a t  a  c h i l d  i s  mature enough t o  g i v e  

i n s t r u c t i o n s ,  t h e  lawyer  would have t o  judge t h e  degree  o f  t h e  
c h i l d ' s  m a t u r i t y  f o r  h i m s e l f ,  something which he i s  no t  t r a i n e d  

t o  do and about which t h e r e  i s  l i t t l e  guidance.  I f  t h e  d e c i s i o n  
i s  t h a t  t h e  c h i l d  i s  n o t  mature  enough t o  i n s t r u c t  h im,  t h e  



l awyer  would have  two c h o i c e s .  The f i r s t  is t o  th row up h i s  

hands .  Tha t  c o u r s e  o f  a c t i o n  would n o t  h e l p  t h e  c h i l d .  The 

second  is t o  d e c i d e  h i m s e l f  what p o s i t i o n  t o  a d v o c a t e .  T h a t  

c o u r s e  o f  a c t i o n  would s u f f e r  from two d rawbacks .  The f i r s t  i s  

t h a t  i t  would n o t  g i v e  e f f e c t  t o  t h e  o n l y  t h e o r y  t h a t  j u s t i f i e s  

t h e  a p p o i n t m e n t  o f  a  l awyer  a s  a d v o c a t e ,  namely  t h a t  t h e  c h i l d  

h a s  a  r i g h t  t o  be  h e a r d .  The second is t h a t  a  l awyer  is n o t  

t r a i n e d  t o  make d e c i s i o n s  a b o u t  a  c h i l d ' s  b e s t  i n t e r e s t  and i s  

t h e r e f o r e  n o t  t r a i n e d  t o  make d e c i s i o n s  a b o u t  what p o s i t i o n  t o  

a d v o c a t e .  On t o p  o f  a l l  t h a t ,  w h i l e  t h e r e  may be  an  a d v a n t a g e  

i n  hav ing  an i n d e p e n d e n t  l awyer  whose f u n c t i o n  i s  t o  p r o v i d e  t h e  

judge  w i t h  i n f o r m a t i o n  and v i e w s ,  i t  is  l e s s  c l e a r  t h a t  t h e r e  is  

a  s i m i l a r  a d v a n t a g e  i n  hav ing  an i n d e p e n d e n t  l awyer  whose 

f u n c t i o n  is t o  p u t  fo rward  a  p a r t i c u l a r  c a s e  and no o t h e r .  

F i n a l l y ,  w h i l e  t h e  a d d i t i o n  o f  a n o t h e r  l awyer  i n  an  a d v e r s a r i a l  

c a p a c i t y  migh t  e n c o u r a g e  s e t t l e m e n t s ,  i t  is  n o t  a t  once  a p p a r e n t  

t h a t  i t  would do  s o  on a  l a r g e  s c a l e .  

C. I n v e s t i g a t i o n s  

3.7 The C o u r t  c a n ,  e i t h e r  under  i ts  i n h e r e n t  powers o r  

under R .  218 o f  t h e  A l b e r t a  Ru les  of C o u r t ,  a p p o i n t  a  

p r o f e s s i o n a l  i n v e s t i g a t o r  f o r  t h e  pu rpose  o f  i n v e s t i g a t i n g  t h e  

c i r c u m s t a n c e s  r e l e v a n t  t o  a  c u s t o d y  d e c i s i o n  and t o  g i v e  e x p e r t  

e v i d e n c e  i f  i t  i s  needed ,  and s u c h  a p p o i n t m e n t s  a r e  n o t  

uncommon. I f  s u c h  an  a p p o i n t m e n t  is  made by c o n s e n t ,  t h e  

p r o f e s s i o n a l  i n v e s t i g a t o r  h a s  a c c e s s  t o  b o t h  s i d e s ,  and h a s  t h e  

a d v a n t a g e  o f  o b j e c t i v i t y  t h r o u g h  n o t  b e i n g  a s s o c i a t e d  w i t h  

e i t h e r .  T h e r e  may b e  some p r o c e d u r a l  awkwardness i n  g e t t i n g  h i s  

e v i d e n c e  b e f o r e  t h e  c o u r t  i f  no p a r t y  c a l l s  him a s  a  w i t n e s s ,  

b u t  t h e  p r o c e d u r e  under  R.  218, i f  a p p l i c a b l e ,  w i l l  d e a l  w i t h  

t h a t ,  and i n  a n y  e v e n t  i t  i s  l i k e l y  t h a t  t h e  two p a r t i e s  w i l l  

a g r e e  on  t h e  a d m i s s i o n  o f  t h e  p r o f e s s i o n a l  i n v e s t i g a t o r ' s  r e p o r t  

o r  t h a t  one  p a r t y  w i l l  c a l l  him a s  a n  e x p e r t  w i t n e s s .  

P r o f e s s i o n a l s  a r e  a v a i l a b l e  f o r  a p p o i n t m e n t  t h r o u g h  s e r v i c e s  

a t t a c h e d  t o  t h e  Family  C o u r t s  a t  Edmonton and C a l g a r y .  I t  



appears, however, that some parties apply for the appointment of 

a government amicus curiae primarily because he will have an 

investigation made without cost to them. 

3.8 The function of the court-appointed professional 

investigator is sometimes confused with the function of the 

amicus curiae. The two functions are however quite different. 

One is the function of the expert investigator and witness. The 

other is the function of counsel. The only analogy which is 

relevant and valid is between the court-appointed professional 

and the professional retained by the amicus curiae; the 

professional has substantially the same function however he is 

appointed. 

3.9 It would even be possible, and it is sometimes 

suggested, that an investigation should be required in all 

contested custody cases, or even (since the lack of a contest 

does not prove that the proposed disposition of the child is 

right) in all cases in which the custody of a child is involved. 

If a full scale investigation were to be made in every case a 

substantial injection of resources would be needed - it seems 
that a thorough home study is likely to take more than a week of 

a social worker's time - and in the absence of a clear 
demonstration of need it seems pointless in a time of retrench- 

ment to recommend a substantial expansion of investigation 

services. It is not clear to us, anyway, that a full-scale 

investigation in every case, would be a proper use of resources 

which will always be scarce, and the making of a home study as a 

matter of course without the consent of the parents and without 

any demonstration of need is itself an intrusion by the state 

into the lives of families which should be imposed only where it 

can be clearly justified. On the other hand, a system which 

purports to apply to all cases but does not call for a 

full-scale investigation of each, is likely to become a 

superficial procedure which will give a misleading appearance of 

protecting children but which will not be thorough enough to 



i d e n t i f y  t h e  c a s e s  where p r o t e c t i o n  is needed.  

3.10 However, t h e r e  a r e  c a s e s  i n  which  t h e  a p p o i n t m e n t  o f  a  

p r o f e s s i o n a l  i n v e s t i g a t o r  is d e s i r a b l e  and w i l l  p r o v i d e  t h e  

c o u r t  w i t h  a l l  t h a t  is needed.  T h a t  is n o t  an  a rgumen t  a g a i n s t  

t h e  amicus  c u r i a e  p r o c e d u r e  i n  t h o s e  o t h e r  c a s e s  i n  which  a  

l awyer  is needed t o  o r g a n i z e  and s u p e r v i s e  t h e  i n v e s t i g a t i o n  and 

t a k e  p a r t  i n  t h e  t r i a l .  I t  m e r e l y  g o e s  t o  r e d u c e  t h e  number o f  

c a s e s  i n  which  a n  amicus  c u r i a e  s h o u l d  b e  a p p o i n t e d .  

D. A Non-lawyer a s  Amicus C u r i a e  

3.11 The C o u r t  o f  Queen 's  Bench h a s  upon o c c a s i o n  a p p o i n t e d  

a  p r o f e s s i o n a l  from a n o t h e r  d i s c i p l i n e  a s  amicus  c u r i a e .  We 

t h i n k  t h a t  s u c h  a p p o i n t m e n t s  r e f l e c t  some c o n f u s i o n  a b o u t  t h e  

r e s p e c t i v e  r o l e s  o f  a n  e x p e r t  w i t n e s s  and o f  a  l a w y e r .  

3.12 What t h e  amicus  c u r i a e  d o e s  under  t h e  A l b e r t a  

p r o c e d u r e ,  a s  we have  s a i d  i n  p a r a g r a p h  3.8, i s  d i f f e r e n t  from 

and i n c o n s i s t e n t  w i t h  t h e  f u n c t i o n  o f  a n  e x p e r t  w i t n e s s ;  i t  i s  

t h e  f u n c t i o n  o f  c o u n s e l ,  and t h e  mixing o f  t h e  f u n c t i o n s  o f  

w i t n e s s  and c o u n s e l  h a s  a l w a y s  been r e j e c t e d  by t h e  C o u r t s  and 

s h o u l d  be  r e j e c t e d  h e r e .  Mr. J u s t i c e  M i l l e r  made t h i s  p o i n t  i n  " 
Drapaka v. ~ r a p a k a '  when he s a i d  t h a t  t h e  c l i n i c a l  p s y c h o l o g i s t  

who was t h e  amicus  c u r i a e  i n  t h a t  c a s e  had been p u t  i n  t h e  

p o s i t i o n  v i r t u a l l y  o f  a  l i t i g a n t .  Mr. J u s t i c e  M i l l e r  went on t o  

s a y  t h a t  an  amicus  c u r i a e  s h o u l d  a l w a y s  b e  a  l awyer .  A 

non-lawyer amicus  c u r i a e  h a s  had upon o c c a s i o n - - t h e  Drapaka c a s e  

b e i n g  one--to r e t a i n  c o u n s e l ,  and a  p r o c e d u r e  under  which a  
f u n c t i o n a r y  a p p o i n t e d  t o  a s s i s t  t h e  c o u r t  f e e l s  impe l l ed  t o  

r e t a i n  c o u n s e l  t o  r e p r e s e n t  him h a s  l i t t l e  t o  recommend i t .  I t  

f o l l o w s  f rom what w e  have  s a i d  e a r l i e r  t h a t  t h e  c o u r t  c a n  g e t  

7 
U n r e p o r t e d ,  Edmonton A c t i o n  27483, Appeal  13404. 



i t s  a d v i c e  where i t  w i s h e s .  W e  t h i n k ,  however ,  t h a t  i f  t h e  

c o u r t  wan t s  a d v i c e  from a  non-lawyer i t  is b e t t e r  t o  a p p o i n t  him 

a s  a n  e x p e r t  t h a n  a s  a n  amicus  c u r i a e .  

E. C h i l d ' s  Advocate  

3.13 We h a v e  d e s c r i b e d  t h e  f u n c t i o n s  of t h e  amicus  c u r i a e  

a s  w e  t h i n k  t h e y  h a v e  i n  f a c t  been performed and a r e  b e i n g  

pe r  formed i n  A l b e r t a .  The q u e s t i o n  a r i s e s  whe the r  t h e s e  

a r e  t h e  f u n c t i o n s  which a  l awyer  s h o u l d  p e r f o r m ,  o r  whe the r  a  

d i f f e r e n t  k ind  o f  a p p o i n t m e n t  would b e t t e r  p r o t e c t  t h e  c h i l d ' s  

i n t e r e s t .  I t  is  somet imes  a rgued  t h a t  what is needed is a  

" c h i l d ' s  a d v o c a t e . "  T h i s  is a  t e rm t o  which d i f f e r e n t  meanings  

may b e  g i v e n .  

3.14 The f i r s t  way t o  p r o v i d e  a  c h i l d ' s  a d v o c a t e  is f o r  t h e  

c o u r t  t o  a p p o i n t  a  l awyer  t o  t a k e  i n s t r u c t i o n s  from t h e  c h i l d  

and t o  a d v o c a t e  t h e  p o s i t i o n  chosen  by t h e  c h i l d .  An argument  

c a n  be  made t h a t  t h e  f u n c t i o n  o f  t h e  amicus  c u r i a e  a s  we  h a v e  

d e s c r i b e d  i t  is n o t  enough and t h a t  a  c h i l d ,  e v e n  though n o t  a  

p a r t y ,  s h o u l d  have  a  l awyer  t o  advance  t h e  c a s e  which t h e  c h i l d  

w a n t s  advanced .  I n d e e d ,  t h e  Board o f  Review i n t o  t h e  C h i l d  

W e l f a r e  A c t ,  which  r e p o r t e d  i n  1983,  recommended t h a t  a  12-year  

o l d  o r  a  m a t u r e  sub-12 s h o u l d  b e  g i v e n  h i s  own l awyer  i f  t h e  

S t a t e  p r o p o s e s  t o  remove him from h i s  f a m i l y ;  and t h e  Manitoba 

C o u r t  o f  Appea l ,  i n  a  d e c i s i o n 8  which is under  a p p e a l ,  h e l d  t h a t  

i n  s u c h  a  c a s e  a  13-year  o l d  boy had a  r i g h t  t o  c o u n s e l  under 

t h e  Canad ian  C h a r t e r  o f  R i g h t s  and Freedoms. Whether o r  n o t  t h e  

Mani toba  d e c i s i o n  would a p p l y  t o  an i n t r a - f a m i l y  c u s t o d y  

d i s p u t e ,  and whe the r  o r  n o t  t h e  d e c i s i o n  is  r e v e r s e d  on a p p e a l ,  

however,  i t  is o n l y  r a r e l y ,  i f  a t  a l l ,  t h a t  a  c h i l d  w i l l  want t o  

a p p e a r  w i t h  c o u n s e l  a t  t h e  t r i a l  o f  a  c u s t o d y  d i s p u t e  be tween 

t h e  c h i l d ' s  p a r e n t s  o r  g u a r d i a n s .  

Re R.A.M. ; 3 v. A.M. and 
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3.15 The second  way t o  p r o v i d e  a  c h i l d ' s  a d v o c a t e  is  t o  

a p p o i n t  a  l awyer  who w i l l  d e c i d e  what p o s i t i o n  s h o u l d  be  t a k e n  

on b e h a l f  o f  t h e  c h i l d ,  and t h e n  p roceed  t o  a d v o c a t e  i t .  T h i s  

is  much t h e  same f u n c t i o n  a s  t h a t  o f  t h e  g u a r d i a n  ad l i t e m ,  

which  we w i l l  d i s c u s s  i n  p a r a g r a p h s  3.17 t o  3.20. I t  would 

r e q u i r e  t h e  l awyer  t o  make i n  t h e  f i r s t  i n s t a n c e  a  d e c i s i o n  

which must  u l t i m a t e l y  b e  made by t h e  J u d g e .  We t h i n k  t h a t  i t  is 

b e t t e r  t o  p r o v i d e  t h e  Judge  w i t h  a s s i s t a n c e  t h r o u g h  an  amicus  

c u r i a e  t h a n  t o  p r o v i d e  an  a d d i t i o n a l  dec i s ion -maker .  

3.16 The Fami ly  Advocate  a p p o i n t e d  t o  t h e  B r i t i s h  Columbia 

U n i f i e d  Family  C o u r t  p r o j e c t  is a  d i f f e r e n t  k ind  o f  f u n c t i o n a r y .  

He is a  l e g a l l y  q u a l i f i e d  o f f i c i a l  who c a n  i n t e r v e n e  on b e h a l f  

o f  a  c h i l d  on h i s  own mot ion .  Again ,  we d o u b t  t h a t  t h e  

r e s o u r c e s  a r e  a v a i l a b l e  i n  A l b e r t a  f o r  s u c h  a  s e r v i c e ,  and we 

a r e  n o t  s u r e  t h a t  s u c h  an  o f f i c i a l  would do  a  b e t t e r  j o b  o f  

i d e n t i f y i n g  t h e  c a s e s  where a  l awyer  i s  needed t o  p r o t e c t  a  

c h i l d ' s  i n t e r e s t  t h a n  w i l l  a n  a l e r t  bench and b a r .  Indeed ,  i t  

a p p e a r s  t h a t  t h e  B r i t i s h  Columbia Family  Advoca te s  found 

t h e m s e l v e s  u n a b l e  t o  s c r e e n  e v e r y  c a s e  and came t o  r e l y  upon 

r e f e r e n c e s  from o t h e r s .  

F. C h i l d ' s  Guard ian  

3.17 A s e p a r a t e  " r e p r e s e n t a t i v e "  o f  a  c h i l d  i s  somet imes  

t h o u g h t  o f  a s  a  n g u a r d i a n " ,  o r  " l aw g u a r d i a n "  o r  " g u a r d i a n  ad 
l i t e m " .  The t e rm " g u a r d i a n "  s u g g e s t s  a  p e r s o n  who h a s  a  power 

t o  make a  d e c i s i o n  on b e h a l f  o f  a  c h i l d  f o r  t h e  c h i l d ' s  b e n e f i t .  

A g u a r d i a n  ad  l i t e m  would n o t  be  a  c h i l d ' s  a d v o c a t e  and need n o t  

even t a k e  t h e  c h i l d ' s  w i s h e s  i n t o  c o n s i d e r a t i o n .  He would n o t  

b e  an a d v i s e r  t o  t h e  c o u r t ,  b u t  would be  a  s e p a r a t e  p e r s o n  w i t h  

h i s  own s t a n d i n g  a s  a  p a r t y  b e f o r e  t h e  c o u r t  and w i t h  a  d i r e c t  

d u t y  t o  t h e  c h i l d .  He would be  a p p o i n t e d  b e c a u s e  i t  is t h o u g h t  

t h a t  "dec i s ion -mak ing  is improved a s  a  r e s u l t  o f  an i n d e p e n d e n t  



s e a r c h  on b e h a l f  o f  t h e  c h i l d  f o r  a  p o s i t i o n  f e l t  t o  f u r t h e r  t h e  

c h i l d ' s  b e s t  i n t e r e s t s . " '  H i s  f i r s t  f u n c t i o n  would be  t o  d e c i d e  

what i s  i n  t h e  c h i l d ' s  b e s t  i n t e r e s t s  and h i s  s e c o n d  would be  t o  

a d v o c a t e  t h e  a c c e p t a n c e  o f  t h a t  d e c i s i o n  by t h e  J u d g e .  

3.18 I f  t h e  g u a r d i a n  ad l i t e m ' s  f u n c t i o n  i s  t o  i d e n t i f y  t h e  

b e s t  p o s i t i o n  t o  be  t a k e n  f o r  t h e  c h i l d  he would n o t  have  t o  b e  

a l a w y e r .  I n d e e d ,  i t  m i g h t  be  b e t t e r  t h a t  h e  b e  t r a i n e d  i n  some 

d i s c i p l i n e  which  is more l i k e l y  t h a n  l aw q u a l i f y  him t o  make a n  

a p p r o p r i a t e  d e c i s i o n .  But i f  t h e  p o s i t i o n  which t h e  g u a r d i a n  ad 
l i t e m  s e l e c t s  is t h e n  t o  b e  a d v o c a t e d ,  h e  would e i t h e r  have  t o  

a d v o c a t e  i t  h i m s e l f  o r  r e t a i n  a  l awyer  t o  do s o .  The fo rmer  

c o u r s e  o f  a c t i o n  would bu rden  him w i t h  some r a t h e r  c o n f l i c t i n g  

f u n c t i o n s ,  and t h e  l a t t e r  would add a g a i n  t o  t h e  c o m p l e x i t y  and 

c o s t  o f  t h e  p r o c e e d i n g s .  

3.19 I n  summary, i t  would be q u i t e  p r a c t i c a b l e  t o  name a  

g u a r d i a n  ad l i t e m  f o r  a  c h i l d  w i t h  t h e  f u n c t i o n  o f  i d e n t i f y i n g  

and a d v o c a t i n g  t h e  b e s t  c o u r s e  o f  a c t i o n  f o r  t h e  c h i l d .  The 

p a r t i c i p a t i o n  i n  t h e  c u s t o d y  p r o c e e d i n g s  o f  a n o t h e r  a d v e r s a r y  

would ,  however ,  add t o  c o m p l e x i t y ,  d e l a y  and c o s t ,  and d o e s  n o t  

seem l i k e l y  t o  e n c o u r a g e  s e t t l e m e n t s .  F u r t h e r ,  a s  we have  s a i d  

a b o u t  t h e  C h i l d ' s  Advocate  i n  p a r a g r a p h  3 .15 ,  h i s  i n i t i a l  

d e c i s i o n  a b o u t  t h e  c h i l d ' s  b e s t  i n t e r e s t s  i s  p r e c i s e l y  t h e  

d e c i s i o n  which t h e  J u d g e  must u l t i m a t e l y  make, and we t h i n k  t h a t  

i t  is  b e t t e r  t o  p r o v i d e  t h e  J u d g e  w i t h  a s s i s t a n c e  t h r o u g h  an  

amicus  c u r i a e  t h a n  t o  p r o v i d e  an  a d d i t i o n a l  d e c i s i o n - m a k e r .  

3.20 A gove rnmen t  f u n c t i o n a r y  c o u l d  p e r f o r m  t h e  f u n c t i o n  o f  

g u a r d i a n  ad l i t e m ,  and i n  some j u r i s d i c t i o n s  t h e r e  is a  

f u n c t i o n a r y  c a l l e d  a  Law Guard ian  o r  O f f i c i a l  G u a r d i a n .  In some 

c a s e s ,  t h e  f u n c t i o n a r y  r e p o r t s  on a l l  c h i l d  c u s t o d y  c a s e s .  T h i s  

9 Thomson, George  M . ,  Role  Confus ion  i n  t h e  C h i l d ' s  Lawyer 
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is not necessarily a guardianship function. We doubt the 

practicability in times of restraint of a proposal for 

investigations in all cases and our remarks about the 

desirability of universal investigations which appear in 
paragraph 3.9 militate against making it. 

G. Existing and Proposed Legislation 

(1) The Alberta Child Welfare Act 

3.21 The Alberta Child Welfare ~ c t "  deals with child 

welfare cases. The Board of Inquiry into the Child Welfare Act 

recommended that in child welfare proceedings 12-year olds and 

mature sub-12's have a right to counsel, and that the court have 

power to appoint a lawyer to represent a younger child in 

unusual cases. S. 77 of the 1984 Act deals with the same 

subject but is framed somewhat differently. It gives the court 

powers upon application to direct that a child be represented by 

a lawyer if the child's interests or views would not otherwise 

be adequately represented. The application may be made by the 

child, a guardian of the child or a departmental director. 

3.22 A child welfare matter is different from a custody 

dispute, if only because a child welfare matter involves a 

contest between state and family and because it may result in 

the removal of the child from the family and not merely from one 

family member to another. Another difference is that in a child 

welfare matter one government functionary is already necessarily 

present in what the government conceives to be the child's 

intetwst. S. 77 of the Child Welfare Act, however, recognizes 

that even where a government official is present there may be a 

case in which a lawyer is needed, and it would cover a case in 

la  S.A. 1984 c. C-8.1. 



which t h e  c h i l d  is n o t  m a t u r e  enough t o  i n s t r u c t  c o u n s e l  a s  w e l l  

a s  a  c a s e  i n  which t h e  c h i l d  i s  ma tu re  enough.  

( 2 )  The D i v o r c e  B i l l  

B i l l  C-10, o f  t h e  l a s t  s e s s i o n  o f  P a r l i a m e n t  would have  

amended t h e  D i v o r c e  Act .  S 1 2 . 1 ( 3 )  would h a v e  d i r e c t e d  t h e  

C o u r t  t o  t a k e  a c c o u n t  o f  t h e  b e s t  i n t e r e s t s  o f  t h e  c h i l d  a s  a  

paramount  c o n s i d e r a t i o n ,  a n d ,  t o  g i v e  e f f e c t  c o n s i s t e n t  

t h e r e w i t h ,  t o  a p p o i n t  a  " b a r r i s t e r ,  a  s o l i c i t o r ,  a  l awyer  o r  a n  

a d v o c a t e "  t o  r e p r e s e n t  t h e  i n t e r e s t s  o f  c h i l d r e n  i n d e p e n d e n t l y  

where t h e  p r o p e r  p r o t e c t i o n  o f  t h o s e  i n t e r e s t s  s o  r e q u i r e s .  

( S i n c e  t h e  F rench  v e r s i o n  t a l k s  o n l y  o f  "un a v o c a t "  i t  seems 

l i k e l y  t h a t  " a d v o c a t e "  i n  t h e  E n g l i s h  v e r s i o n  is i n t e n d e d  t o  

i n c l u d e  o n l y  a  l e g a l l y  q u a l i f i e d  a d v o c a t e . )  I f  t h i s  p r o v i s i o n  

were  t o  be  r e v i v e d  and e n a c t e d ,  i t  m i g h t  f a i r l y  b e  s a i d  t o  g i v e  

s t a t u t o r y  s u p p o r t  t o  t h e  A l b e r t a  amicus  c u r i a e  p r o c e d u r e .  

However, t h e  b i l l  would n o t  have  p r o v i d e d  f o r  t h e  government  

s u p p o r t  which t h e  A t t o r n e y  G e n e r a l ' s  Depar tment  p r o v i d e s  f o r  t h e  

A l b e r t a  amicus  c u r i a e  s y s t e m .  The b i l l  d i e d  on t h e  o r d e r  pape r  

when P a r l i a m e n t  was d i s s o l v e d .  

4. Need f o r  t h e  Amicus C u r i a e  

A. Advan tages  

4.1 The a d v a n t a g e s  o f  t h e  amicus  c u r i a e  p r o c e d u r e  a r e  a s  

f o l l o w s :  

(1) I n  t h e  c u s t o d y  d i s p u t e s  which g o  t o  t r i a l ,  t h e  

p r o c e d u r e  makes a v a i l a b l e  t o  t h e  J u d g e :  

( a )  e x p e r t  e v i d e n c e ,  i n d e p e n d e n t  o f  t h e  p a r t i e s  and 

d i r e c t e d  t o w a r d s  t h e  c h i l d ' s  i n t e r e s t ,  which i s  

b a s e d  upon an  i n v e s t i g a t i o n  a r r a n g e d  by a  l a w y e r ,  



which  i s  rev iewed  by a  l awyer  t o  a s s e s s  i t s  

v a l i d i t y ,  and which is p r e s e n t e d  by t h e  e x p e r t  

unde r  e x a m i n a t i o n  by c o u n s e l ;  

( b )  a  l a w y e r ' s  a s s e s s m e n t  o f  t h e  c i r c u m s t a n c e s ,  i n  

t h e  form o f  a  recommendat ion;  

( c )  e l u c i d a t i o n  and a m p l i f i c a t i o n  o f  t h e  p a r t i e s 1  

e v i d e n c e ,  where n e c e s s a r y ,  by  c r o s s  e x a m i n a t i o n ;  

( d )  a  v e h i c l e  f o r  convey ing  t h e  c h i l d ' s  w i s h e s  t o  t h e  

J u d g e ,  i f  t h e  c h i l d  wan t s  them conveyed.  

( 2 )  Most c u s t o d y  c a s e s  i n  which an  amicus  c u r i a e  i s  

a p p o i n t e d  a r e  s e t t l e d  by a g r e e m e n t  o u t  o f  

c o u r t - - p o s s i b l y  90%.  While i t  is  n o t  p o s s i b l e  t o  s a y  

how many would b e  s e t t l e d  i f  no amicus  c u r i a e  were  

a p p o i n t e d ,  and w h i l e  e m p i r i c a l  e v i d e n c e  a b o u t  t h e  

s u c c e s s  o r  f a i l u r e  o f  t h e  s e t t l e m e n t s  is l a c k i n g ,  and 

w h i l e  o t h e r  p r o c e s s e s  m i g h t  a l s o  a c h i e v e  s e t t l e m e n t s ,  

i t  d o e s  seem t h a t  t h e  p r o c e d u r e  p r o v i d e s  a  v a l u a b l e  

m a c h i n e r y  f o r  s e t t l e m e n t  and r e d u c e s  c o u r t  c o n g e s t i o n .  

I t  d o e s  seem a l s o  t h a t  i t  a v o i d s  e m b i t t e r e d  t r i a l s  and 

more damage t o  f a m i l y  r e l a t i o n s .  

( 3 )  I n  t h e  a b s e n c e  o f  some p r o c e d u r e  f o r  an  i n d e p e n d e n t  

i n v e s t i g a t i o n  (whe the r  t h r o u g h  a n  amicus  c u r i a e  o r  

t h r o u g h  t h e  a p p o i n t m e n t  o f  an  i n d e p e n d e n t  

i n v e s t i g a t o r )  t h e  C o u r t  is l i k e l y  t o  be  f a c e d  w i t h  t h e  
e v i d e n c e  o f  e x p e r t  w i t n e s s e s  who have  had s a t i s f a c t o r y  

a c c e s s  o n l y  t o  t h e  p a r t i e s  who r e t a i n  them and t o  t h e  

c h i l d r e n  i n  t h e  c u s t o d y  o f  t h o s e  p a r t i e s .  T h i s  is 

u n s a t i s f a c t o r y .  



B. Disadvan tages  

4 .2  The d i s a d v a n t a g e s  a r e  a s  f o l l o w s :  

(1) C o s t  

4 .3  The amicus c u r i a e  p rocedure  is c o s t l y .  I t  i n v o l v e s  a  

lawyer  and e x p e r t  p r o f e s s i o n a l s ,  a l l  of whom a r e  u s u a l l y  h i g h l y  

p a i d .  I f  a  p r i v a t e  amicus c u r i a e  is a p p o i n t e d ,  t h e  c o s t  of  t h e  

p rocedure  can  be de te rmined  by adding up t h e  p r o f e s s i o n a l  
a c c o u n t s  which t h e  p a r t i e s  pay; i t  is l i k e l y  t o  amount t o  $ 2 0 0 0  

o r  $3000,  and i n  a  d i f f i c u l t  c a s e  i t  may be  much more. The c o s t  

of t h e  government amicus c u r i a e  is n o t  s o  e a s y  t o  q u a n t i f y  and 

i s  n o t  u s u a l l y  borne  by t h e  p a r t i e s ,  b u t  i t  i s  a l s o  s u b s t a n t i a l .  

4 .4  G e n e r a l l y  s p e a k i n g ,  t h e  p a r t i e s  bea r  t h e  c o s t  i f  t h e  

amicus  c u r i a e  is a  p r i v a t e  p r a c t i t i o n e r ,  and t h e  A t t o r n e y  -- 
G e n e r a l ' s  Department b e a r s  t h e  c o s t  i f  he  is a  government 

lawyer .  In some c a s e s  a  government amicus c u r i a e  a s k s  f o r  and 

is  awarded c o s t s  from a  p a r t y  o r  even from t h e  c h i l d ' s  p r o p e r t y ,  

b u t  he  d o e s  n o t  u s u a l l y  do s o ,  and h e  d o e s  n o t  do s o  when he 

t h i n k s  payment of c o s t s  would bear  h a r s h l y  on a  p a r t y  who would 

have t o  pay them. Of c o u r s e ,  even i f  he a s k s  f o r  c o s t s  i t  is i n  

t h e  C o u r t ' s  d i s c r e t i o n  t o  award them o r  t o  r e f u s e  them. 

4.5 On t h e  one hand, i t  may be  t h o u g h t  t h a t  p a r e n t s  a r e  

r e s p o n s i b l e  f o r  p r o v i d i n g  f o r  t h e  needs  of  t h e i r  c h i l d r e n  and 

s h o u l d  t h e r e f o r e  pay f o r  t h e  c o s t  of p r o f e s s i o n a l  s e r v i c e s  

n e c e s s a r y  t o  e n a b l e  t h e  judge t o  make a  p roper  d e c i s i o n  abou t  

t h e  c h i l d ' s  f u t u r e .  T h i s  argument is s t r e n g t h e n e d  by t h e  

c o n s i d e r a t i o n  t h a t  i t  is t h e  f a i l u r e  of t h e  p a r t i e s  t o  

agree--and i n  p a r t i c u l a r  t h e  f a i l u r e  of t h e  one who is n o t  

awarded custody--which g i v e s  r i s e  t o  t h e  need f o r  t h e  

appo in tment  of t h e  amicus c u r i a e .  



4.6  On t h e  o t h e r  hand,  t h e r e  is a  p u b l i c  i n t e r e s t  i n  t h e  

w e l f a r e  o f  c h i l d r e n ,  and t h e  d e c i s i o n  t o  f o l l o w  t h e  amicus  

c u r i a e  p r o c e d u r e  s h o u l d  n o t  b e  d e t e r m i n e d  by t h e  p a r t i e s '  

w i l l i n g n e s s  o r  a b i l i t y  t o  pay t h e  c o s t .  F u r t h e r ,  a  c u s t o d y  

d i s p u t e  i s  l i k e l y  t o  come a t  a  t i m e  when t h e  f i n a n c i a l  p o s i t i o n  

of t h e  p a r t i e s  is s e r i o u s l y  and a d v e r s e l y  a f f e c t e d  by t h e  c o s t  

o f  a  d i v o r c e  and by o t h e r  a d d i t i o n a l  c o s t s  which t h e y  a r e  

i n c u r r i n g  b e c a u s e  t h e y  h a v e  begun t o  l i v e  s e p a r a t e l y  r a t h e r  t h a n  

t o g e t h e r  o r  b e c a u s e  t h e y  have  e n t e r e d  i n t o  new r e l a t i o n s h i p s .  

4 . 7  We t h i n k  t h a t  t h e  A t t o r n e y  G e n e r a l ' s  Depa r tmen t  was 

wi se  i n  a g r e e i n g  t o  p r o v i d e  a  budge t  f o r  t h e  amicus  c u r i a e  

s e r v i c e .  We d o  n o t  t h i n k  t h a t  i n  t h e  u s u a l  c a s e ,  p a r t i e s  s h o u l d  

be r e q u i r e d  t o  pay t h e  c o s t  o f  t h e  p r o c e d u r e .  We t h i n k  a l s o ,  

however,  t h a t  t h e  o p t i o n  o f  r e t a i n i n g  t h e  p r i v a t e  amicus  c u r i a e  

a t  t h e  p a r t i e s 1  e x p e n s e  s h o u l d  remain  open.  

( 2 )  De lay  

4.8 I t  t a k e s  t i m e  f o r  t h e  amicus  c u r i a e  t o  r e t a i n  h i s  

p r o f e s s i o n a l s ,  and f o r  h i s  p r o f e s s i o n a l s  t o  i n v e s t i g a t e  and t o  

p r e p a r e  w r i t t e n  r e p o r t s .  I t  t a k e s  t i m e  f o r  t h e  amicus  c u r i a e  t o  

a s s e s s  t h e  r e p o r t s  a n d ,  i f  n e c e s s a r y ,  t o  a s k  h i s  p r o f e s s i o n a l s  

t o  do a d d i t i o n a l  work. We u n d e r s t a n d  t h a t  t h e  demand upon t h e  

A t t o r n e y  G e n e r a l ' s  r e s o u r c e s  i s  s o  g r e a t  t h a t  f o u r  months i s  t h e  

t a r g e t  f o r  t h e  s e r v i c e ,  and t h a t  t h e  p r o c e d u r e  upon o c c a s i o n  

t a k e s  two o r  t h r e e  times t h a t  l o n g .  

4.9 De lay  is t h e  most  s e r i o u s  f a u l t  o f  t h e  p r o c e d u r e .  

U n c e r t a i n t y  a b o u t  h i s  f u t u r e  f o r  a  p e r i o d  o f  months is a  s e r i o u s  

m a t t e r  t o  a  c h i l d ,  whose time frame is s h o r t .  Uproo t ing  a  c h i l d  

a f t e r  a  l o n g  p e r i o d  w i t h  one p a r e n t  is l i k e l y  t o  b e  h i g h l y  

u n s e t t l i n g  t o  t h e  c h i l d  and may w e l l  b e  i n j u r i o u s .  T h i s  l a t t e r  

c o n s i d e r a t i o n  is l i k e l y  t o  i n h i b i t  a  Judge  from c h a n g i n g  

c u s t o d y ,  so  t h a t  t h e  d e l a y  caused  by t h e  p r o c e d u r e  may a f f e c t  

t h e  outcome, and a  p a r t y  may s e e k  t h e  a p p o i n t m e n t  o f  a n  amicus  



c u r i a e  i n  o r d e r  t o  a c h i e v e  a  d e l a y  which w i l l  improve h i s  o r  h e r  

c h a n c e s  o f  u l t i m a t e  s u c c e s s .  A s p e e d y  d i s p o s i t i o n  o f  t h e  i s s u e  

on  d e f i c i e n t  i n f o r m a t i o n  may b e  b e t t e r  f o r  t h e  c h i l d  t h a n  a  

d e l a y e d  d i s p o s i t i o n  on a d e q u a t e  i n f o r m a t i o n .  

4.10 A p r i v a t e  amicus  c u r i a e  is o f t e n  a b l e  t o  move more 

q u i c k l y  b e c a u s e  he  c a n  r e t a i n  a  p r i v a t e  p r o f e s s i o n a l  who c a n  f i t  

t h e  i n v e s t i g a t i o n  i n  more q u i c k l y .  T h i s  o p t i o n  i s  a v a i l a b l e  

o n l y  i f  t h e  p a r t i e s  a g r e e  and w i l l  pay t h e  c o s t .  

4 .11  Every  e f f o r t  s h o u l d  be  made t o  e l i m i n a t e  from t h e  

A t t o r n e y  G e n e r a l ' s  s e r v i c e  a l l  d e l a y  which i s  n o t  b u i l t  i n t o  t h e  

s y s t e m .  One way t o  d o  t h a t  would be t o  add w h a t e v e r  r e s o u r c e s ,  

i n  money o r  p e r s o n n e l ,  a r e  needed t o  p r o v i d e  a l m o s t  immedia te  

s e r v i c e .  Whi le  w e  would l i k e  t o  s e e  t h i s  done ,  w e  t h i n k  i t  

u n r e a l i s t i c  t o  s u g g e s t  i t  b e  done i n  t h e  t i m e  o f  r e s t r a i n t  and 

r e t r e n c h m e n t  which e x i s t s  now and is l i k e l y  t o  c o n t i n u e  f o r  a t  

l e a s t  some t i m e  i n t o  t h e  f u t u r e .  We do  most  u r g e n t l y  recommend 

t h a t  e x i s t i n g  l e v e l s  o f  s u p p o r t  be  c o n t i n u e d ,  a n d ,  i f  p o s s i b l e  

i n c r e a s e d .  

4.12 The a l t e r n a t i v e  would be  t o  r e d u c e  t h e  demands upon 

t h e  A t t o r n e y  G e n e r a l ' s  s e r v i c e .  One way, government  f u n d i n g  o f  

p r i v a t e  amicus  c u r i a e ,  i s  s u b j e c t  t o  t h e  f i n a n c i a l  d i f f i c u l t i e s  

which we have  men t ioned .  Another  would b e  t o  t r y  t o  d i m i n i s h  

t h e  f l o w  o f  a p p o i n t m e n t s  t h r o u g h  g r e a t e r  u s e  o f  c o n c i l i a t i o n  o r  

m e d i a t i o n ,  i f  t h a t  i s  p o s s i b l e ,  a n d ,  a s  we have  s a i d  i n  

p a r a g r a p h  2.31, t h e  A t t o r n e y  G e n e r a l ' s  Depa r tmen t  is e x p l o r i n g  

t h i s  p o s s i b i l i t y .  The f i n a l  way i s  f o r  c o u n s e l  and t h e  J u d g e s  

t o  b e  r a t h e r  more s e l e c t i v e  i n  t h e  c a s e s  i n  which a p p o i n t m e n t s  

a r e  made. The d i f f i c u l t y  w i t h  t h a t  s u g g e s t i o n  is t h a t  t h e r e  i s  

no r e a s o n  t o  t h i n k  t h a t  t h e  c a s e s  i n  which a p p o i n t m e n t s  a r e  

b e i n g  made w i l l  n o t  b e n e f i t  from them, s o  t h a t  a n y  s u b s t a n t i a l  

d e c r e a s e  i n  number may mean t h a t  some c h i l d r e n  w i l l  b e  d e p r i v e d  

o f  t h e  p r o t e c t i o n  who o u g h t  t o  r e c e i v e  i t .  



4.13 We s h o u l d  n o t e  t h a t  we have  r e c e i v e d  comments from 

r e s p o n s i b l e  p r o f e s s i o n a l s  t o  t h e  e f f e c t  t h a t  t h e r e  a r e  c a s e s  i n  

which  d e l a y  i s  o f  v a l u e  b e c a u s e  t h e  p a s s i n g  of t i m e  r e d u c e s  t h e  

b i t t e r n e s s  f e l t  by t h e  p a r e n t s  toward  e a c h  o t h e r  and a l l o w s  them 

t o  n e g o t i a t e  an  a g r e e m e n t  i n  a  more o b j e c t i v e  f r ame  o f  mind.  

While we a c c e p t  t h a t  t h i s  h a p p e n s ,  we t h i n k  t h a t  t h e r e  is q u i t e  

enough i n e v i t a b l e  d e l a y  i n  t h e  sys t em t o  accommodate t h i s  

f u n c t i o n ,  and t h a t  a v o i d a b l e  d e l a y  due  t o  t h e  amicus  c u r i a e  

p r o c e d u r e  is,  a s  a  g e n e r a l  r u l e ,  bad .  

( 3 )  O t h e r  

4.14 T h e r e  i s  p r o b a b l y  some a d d i t i o n a l  t r i a l  t i m e  i n v o l v e d  

when t h e  amicus  c u r i a e  t a k e s  p a r t  ( t h o u g h  t h e  numerous 

s e t t l e m e n t s  on t h e  whole p r o b a b l y  s a v e  much t r i a l  t i m e ) .  

4 .15  The Board o f  I n q u i r y  i n t o  t h e  C h i l d  W e l f a r e  Act  

men t ioned  t h e  amicus  c u r i a e  p r o c e d u r e  i n  p a s s i n g .  I t  s u g g e s t e d  

t h a t  t h e  p r o c e d u r e  h a s  f u r t h e r  d i s a d v a n t a g e s .  

4.16 The Board s a i d  t h a t  i n  some i n s t a n c e s  i t  h a s  been 

s u g g e s t e d  t h a t  t h e  C o u r t  is a b d i c a t i n g  i t s  r o l e  a s  d e c i s i o n  

maker i n  f a v o u r  o f  t h e  amicus  c u r i a e ,  t hough  i t  d i d  n o t  i n d i c a t e  

t h e  s o u r c e  o f  t h e  s u g g e s t i o n s  o r  s e t  o u t  t h e  s u p p o r t i n g  

e v i d e n c e .  We do  n o t  o u r s e l v e s  have  any  knowledge o f  s u c h  

e v i d e n c e .  I f  t h e r e  were  a n y ,  i t  would s t i l l  n o t  seem t o  u s  t h a t  

a  c o u r t  s h o u l d  d e n y  i t s e l f  i n f o r m a t i o n ,  o r  b e  d e n i e d  i t ,  m e r e l y  

b e c a u s e  i t  is somet imes  s u g g e s t e d  t h a t  a  j udge  d o e s  n o t  u se  i t  

p r o p e r l y .  Ch ie f  J u s t i c e  M i l v a i n  s a i d  i n  C o p i t h o r n e  v .  

C o p i t h o r n e  (1977)  2 AR 431 t h a t  " i t  is t r u e ,  o f  c o u r s e  t h a t  no 

judge  d a r e  s h i r k  " t h e  . . . r e s p o n s i b i l i t y  o f  d e c i s i o n  i n  f a v o r  

o f  e x p e r t s , "  and we would e x p e c t  t h a t  t o  b e  t h e  normal  j u d i c i a l  

r e a c t i o n .  We d o u b t  t h a t  m i s t r u s t  o f  t h e  J u d g e s  is a  s u f f i c i e n t  

r e a s o n  t o  d i s c o n t i n u e  a  u s i f  u l  p r o c e d u r e .  



4.17 The Board a l s o  s a i d  t h a t  t h e  p r o c e d u r e  i s  o f  d u b i o u s  

u t i l i t y  and t h a t  f r e q u e n t l y  t h e  c o u r t s  do  n o t  pay a t t e n t i o n  t o  

t h e  recommendat ions .  C e r t a i n l y  j u d i c i a l  c r i t i c i s m  o f  t h e  

e v i d e n c e  adduced by an  amicus  c u r i a e  is n o t  unknown. l1 However, 

J u d g e s ,  some t imes  on t h e i r  own i n i t i a t i v e  and somet imes  a t  t h e  

i n s t a n c e  o f  p a r t i e s  s p e a k i n g  t h r o u g h  c o u n s e l ,  a r e  making 

h u n d r e d s  o f  a p p o i n t m e n t s  e a c h  y e a r ,  and would h a r d l y  do s o  i f  

t h e y  t h o u g h t  t h a t  t h e  p r o c e d u r e  l a c k s  u t i l i t y .  And J u d g e s  have  

s p e c i f i c a l l y  r e c o g n i z e d  t h e  u t i l i t y  o f  t h e  p r o c e d u r e .  For  

example ,  Ch ie f  J u s t i c e  M i l v a i n  s a i d  i n  C o p i t h o r n e  v .  

c o p i t h o r n e 1 2  t h a t  t h e  i d e a  o f  employing a n  amicus  c u r i a e  i n  t h a t  

c a s e  had been an  e x c e l l e n t  and h e l p f u l  method o f  a s s i s t i n g  him, 

a n d ,  i n  g e n e r a l  t h a t  t h e  amicus  c u r i a e  p r o c e d u r e  makes i t  

p o s s i b l e  t o  o b t a i n  o b j e c t i v e  e v i d e n c e  n o t  a s s o c i a t e d  w i t h  a  

p a r t y ,  and Mr. J u s t i c e  M i l l e r  s a i d  i n  Drapaka v .  ~ r a p a k a ' ~  t h a t  

t h e  s y s t e m  had worked w e l l .  The Board spoke  o n l y  o f  c a s e s  

t r i e d  and d i d  n o t  men t ion  t h e  g r e a t  mass o f  s e t t l e m e n t s  which  

t a k e  p l a c e  and t h e  c o n s e q u e n t  r e d u c t i o n  o f  p r e s s u r e  on  t h e  C o u r t  

and on i n d i v i d u a l  l i t i g a n t s .  

C .  C o n c l u s i o n s  

4.18 In i t s  p r e s e n t  form t h e  amicus  c u r i a e  s y s t e m  d e p e n d s  

on t h r e e  e l e m e n t s .  The f i r s t  is J u d g e s  who a r e  w a t c h f u l  f o r  

c a s e s  i n  which t h e  p r o c e d u r e  w i l l  be  u s e f u l  and who a r e  w i l l i n g  

t o  a s k  f o r  t h e  k ind  o f  a s s i s t a n c e  which a n  amicus  c u r i a e  c a n  

g i v e .  The second  e l e m e n t  is a  c o n t i n u i n g  and c o n s i s t e n t  s e r v i c e  

by t h e  A t t o r n e y  G e n e r a l ' s  Depar tment .  The t h i r d  e l e m e n t  is t h e  

e x i s t e n c e  o f  a  s u b s t a n t i a l  g r o u p  o f  f a m i l y  l a w  p r a c t i t i o n e r s  who 

a r e  c o n s c i e n t i o u s  enough t o  be  uneasy  a b o u t  t h e  d e t e r m i n a t i o n  o f  

a  c h i l d ' s  f u t u r e  t h r o u g h  a n  u n m i t i g a t e d  a d v e r s i a l  p r o c e d u r e  and 

l1 See f o r  example  M o n a s t e r s k x  v. Monas te r sky  1 2  A.R.  492.  . - 
1 I (1977)  2 A.R. 4 3 1  (S.C.T.D.); B u r n e t t  v. B u r n e t t  (1983)  

R.F.L. 216 ( Q . B . ) .  

l3 Edmonton A c t i o n  27483, Appeal 13404. 



who a r e  p e r c e p t i v e  enough t o  r e c o g n i z e  t h e  c a s e s  i n  which  t h e  

i n t e r e s t s  o f  c h i l d r e n  c a l l  f o r  a d d i t i o n a l  p r o t e c t i o n .  T h i s  

g r o u p  pe r fo rm two f u n c t i o n s .  A s  c o u n s e l  f o r  p a r e n t s  t h e y  

p e r c e i v e  i n s t a n c e s  i n  which t h e  amicus  c u r i a e  p r o c e d u r e  i s  

u s e f u l  and m a i n t a i n  p r e s s u r e  f o r  i ts  p r o p e r  deve lopmen t .  A s  

a m i c i  c u r i a e  t h e m s e l v e s ,  t h e y  c o n t r i b u t e  t h e  d i s t i n c t i v e  i d e a s  

o f  t h e  p r i v a t e  b a r  t o  t h e  o p e r a t i o n  and deve lopmen t  o f  t h e  
p r o c e d u r e ,  g i v e  p a r e n t s  a n  e f f e c t i v e  a l t e r n a t i v e  c h o i c e ,  and 

p r o v i d e  h e a l t h y  c o m p e t i t i o n  t o  keep  t h e  Depar tmen t  on i t s  

m e t t l e .  

4.19 The amicus  c u r i a e  s y s t e m  a p p e a r s  t o  o p e r a t e  i n  a  

h i t - a n d - m i s s  f a s h i o n ,  and i t  may even  b e  s a i d  t o  b e  no sys t em.  

I t  d o e s  n o t  g u a r a n t e e  t h a t  a l l  c a s e s  i n  which a  c h i l d ' s  i n t e r e s t  

n e e d s  p r o t e c t i o n  w i l l  be  r e c o g n i z e d ;  r e c o g n i t i o n  d e p e n d s  upon 

t h e  a l e r t n e s s  o f  J u d g e s  and c o u n s e l .  

4.20 The amicus  c u r i a e  s y s t e m  is o b v i o u s l y  i m p e r f e c t .  I t  

h a s ,  however ,  b e e n  d e v e l o p e d  on a  case -by-case  b a s i s  by t h e  

C o u r t  o f  Q u e e n ' s  Bench i n  c o n j u n c t i o n  w i t h  t h e  government  and  

t h e  b a r .  I t  is f l e x i b l e  and c a p a b l e  o f  deve lopmen t  a s  r e q u i r e d  

by c h a n g i n g  p e r c e p t i o n s  o f  need .  I t  g i v e s  s i g n i f i c a n t  

p r o t e c t i o n  t o  c h i l d r e n  i n  c u s t o d y  and p e r s o n a l  g u a r d i a n s h i p  

c a s e s ,  and a p p e a r s  t o  b e  a s  w e l l  s u i t e d  t o  c u r r e n t  A l b e r t a  n e e d s  

a s  a n y  s y s t e m  which is w i t h i n  t h e  r a n g e  o f  p r a c t i c a b i l i t y .  

5. Legal  J u s t i f i c a t i o n  f o r  t h e  A l b e r t a  Amicus C u r i a e  

5.1 The C o u r t  o f  Queen ' s  Bench o f  A l b e r t a ,  a s  a  Canad ian  

s u p e r i o r  c o u r t ,  is t h e  i n h e r i t o r  o f  t h e  p a r e n s  p a t r i a e  power 

which  d e v o l v e d  upon t h e  E n g l i s h  and Canad ian  s u p e r i o r  c o u r t s  

from t h e  r o y a l  p r e r o g a t i v e .  In  r e l a t i o n  t o  a  c h i l d  t h e  p a r e n s  

p a t r i a e  power is t h e  power, i n  t h e  e x e r c i s e  o f  t h e  c o u r t ' s  

e q u i t a b l e  j u r i s d i c t i o n ,  t o  i n t e r v e n e  t o  p r o t e c t  t h e  c h i l d ' s  

i n t e r e s t s .  The h i s t o r i c a l  o r i g i n s  and t h e  s c o p e  o f  t h e  power 



a r e  n o t  c l e a r ,  b u t  t h e r e  is no r e a s o n  t o  d o u b t  t h a t  i t  i n c l u d e s  

a  power t o  a p p o i n t  a  f u n c t i o n a r y  t o  p r o t e c t  t h e  i n t e r e s t s  o f  a  

c h i l d  b e f o r e  t h e  C o u r t .  

5.2 The A l b e r t a  p r a c t i c e  is t o  c a l l  t h a t  f u n c t i o n a r y  an  
amicus  c u r i a e .  E n g l i s h  l a w  h a s  r e c o g n i z e d  an  amicus  c u r i a e  a t  

l e a s t  s i n c e  t h e  1 4 t h  c e n t u r y .  In  e a r l y  times t h e  amicus  c u r i a e  

was a  b y s t a n d e r  who came f o r w a r d  t o  p o i n t  o u t  some e r r o r  o f  f a c t  

o r  l a w  o f  which t h e  judge  was unaware o r  a b o u t  which t h e  judge  

was i n  e r r o r  o r  s e e k i n g  g u i d a n c e .  Somet imes  a l s o  t h e  c o u r t  

would a s k  one  o f  i ts o f f i c e r s  t o  a s s i s t  i n  i ts d e l i b e r a t i o n s  and 

t h a t  o f f i c e r  was c a l l e d  a n  amicus  c u r i a e .  I n  Canada,  a  

p r o v i n c i a l  A t t o r n e y - G e n e r a l  may somet imes  a p p e a r  a s  amicus  

c u r i a e  i n  t h e  Supreme C o u r t  o f  Canada i n  a  c o n s t i t u t i o n a l  c a s e .  

The c o u r t s  have  n e v e r  p r e c i s e l y  d e f i n e d  what a n  amicus  c u r i a e  

may d o  o r  when he  may i n t e r v e n e ,  b u t  a s  Mr. J u s t i c e  Manning 

p o i n t e d  o u t  i n  Woods v. Woods, a  Lord C h a n c e l l o r  s a i d  more t h a n  

200 y e a r s  a g o 1 4 t h a t  anyone ,  a s  amicus  c u r i a e ,  may make a n  

a p p l i c a t i o n  f o r  and on b e h a l f  o f  an  i n f a n t .  

5.3 T h e r e  may b e  c o n t r o v e r s y  a s  t o  w h e t h e r  o r  n o t  an  

amicus  c u r i a e  had ,  b e f o r e  Woods v .  Woods, pe r fo rmed  t h e  -- 
f u n c t i o n s  which t h e  A l b e r t a  amicus  c u r i a e  p e r f o r m s .  While i t  

seems t o  u s  t h a t  t h e  a n c i e n t  i n s t i t u t i o n  was q u i t e  c a p a b l e  o f  

b e i n g  d e v e l o p e d  t o  e n a b l e  him t o  do  s o ,  i t  is  p r o b a b l e  t h a t  

t h e r e  was no p r e c i s e  p r e c e d e n t  f o r  s u c h  a  deve lopmen t .  We 

t h i n k ,  however ,  t h a t  a n y  s u c h  c o n t r o v e r s y  is a r i d .  When t h e  

C o u r t  o f  Queen ' s  Bench and i ts p r e d e c e s s o r s  have  made some 

t h o u s a n d s  o f  a p p o i n t m e n t s  under  t h a t  t i t l e ,  and when t h e  C o u r t  

o f  Appeal  h a s  r e c o g n i z e d  t h e  a p p o i n t m e n t s  and t h e  t i t l e  15, i t  

seems t o  u s  t h a t  t h e  l aw  o f  A l b e r t a  is t h a t  t h e  C o u r t  o f  Q u e e n ' s  

Bench c a n  a p p o i n t  s u c h  a  f u n c t i o n a r y  and c a n  a p p l y  t h a t  t i t l e  t o  

him. 

l4  I n  Beard v. T r a v e r s  (1749)  27 E.R. 1052.  



5.4 Whether o r  n o t  t h e  t i t l e  "amicus  c u r i a e ' '  is c o r r e c t ,  

we do n o t  t h i n k  t h a t  t h e r e  i s  a n y  l e g a l  g r o u n d s  upon which 

anyone  c o u l d  s u c c e s s f u l l y  c h a l l e n g e  t h e  a u t h o r i t y  of t h e  C o u r t  

t o  a p p o i n t  an  o f f i c i a l  t o  pe r fo rm t h e  f u n c t i o n s  which t h e  

A l b e r t a  amicus  c u r i a e  p e r f o r m s  i n  c u s t o d y  c a s e s ,  whe the r  he is 

c a l l e d  an  amicus  c u r i a e  o r  someth ing  e l s e .  So f a r  a s  we know, 

no one  h a s  mounted a  l e g a l  c h a l l e n g e  t o  i t .  I n d e e d ,  i n  t h e  

r e c e n t  c a s e  o f  Re Beson and D i r e c t o r  o f  C h i l d  W e l f a r e  f o r  

~ e w f o u n d l a n d , ' ~  a n  a p p l i c a t i o n  f o r  h a b e a s  c o r p u s  which became an  

a d o p t i o n  c a s e ,  t h e  Supreme C o u r t  o f  Canada a p p o i n t e d ,  and h e a r d  

a t  l e n g t h ,  c o u n s e l  f o r  t h e  c h i l d ,  who w i t h  g r e a t  p e r s p i c u i t y  and 

c a r e  performed a  f u n c t i o n  which was much t h e  same a s  t h e  

f u n c t i o n  pe r fo rmed  by a n  A l b e r t a  amicus  c u r i a e ,  a n d ,  i n d e e d ,  was 

r a t h e r  more e x t e n s i v e .  The Supreme C o u r t  d i d  n o t  f e e l  t h e  need 

t o  d e f e n d  i t s  j u r i s d i c t i o n  t o  make t h e  a p p o i n t m e n t ,  and c o u n s e l  

who was a p p o i n t e d  c o n c l u d e d  t h a t  t h e  a p p o i n t m e n t  was made i n  

e x e r c i s e  o f  t h e  c o u r t ' s  p a r e n s  p a t r i a e  power,  which is  

p resumab ly  t h e  same power ( o r ,  a t  l e a s t ,  no more e x t e n s i v e  a  

power) t h a n  t h e  p a r e n s  p a t r i a e  power of t h e  C o u r t  o f  Q u e e n ' s  

Bench. The re  seems t o  b e  a s  good a  f o u n d a t i o n  f o r  a  s u p e r i o r  

c o u r t ' s  j u r i s d i c t i o n  t o  a p p o i n t  s u c h  a  f u n c t i o n a r y  i n  a  c u s t o d y  

c a s e  a s  t h e r e  is  i n  a n  a d o p t i o n  c a s e .  

5.5 The Newfoundland c a s e  began a s  an  a p p l i c a t i o n  f o r  

h a b e a s  c o r p u s  b r o u g h t  by a  c o u p l e  w i t h  whom t h e  D i r e c t o r  o f  

C h i l d  W e l f a r e  had f i r s t  p l a c e d  t h e  c h i l d  f o r  a d o p t i o n  b u t  from 

whom t h e  D i r e c t o r  had removed t h e  c h i l d .  In t h e  r e s u l t  t h e  

Supreme C o u r t  o f  Canada made an  a d o p t i o n  o r d e r  i n  f a v o u r  o f  t h e  

l5  See e .g . ,  S i n g h  v. S i n  h  (1981)  34 A.R.  271, Read v. Read, 
u n r e p o r t e d ,  Calgary&-13846, 1981 ,  and Dra a k a  v. ~ m k a  +- ( u n r e p o r t e d ,  Edmonton A c t i o n  17483,  Appeal  1 4 0 4 ) .  

l6 (1983)  1 4 2  D.L.R. ( 3 d )  20; 30 R.F.L. ( 2 d )  438; s e e  a l s o  a  
n o t e  by  c o u n s e l  a t  (1983)  33  R.F.L. 1 6 .  



a p p l i c a n t s .  B e f o r e  t h e  a p p e a l  was h e a r d ,  Madam ~ u s t i c e  Wi l son ,  

of  h e r  own m o t i o n ,  made a n  o r d e r  a p p o i n t i n g  a  Newfoundland 

l awyer  " c o u n s e l  t o  r e p r e s e n t "  t h e  c h i l d  i n  t h e  a p p e a l .  Counsel  

o b t a i n e d  e x p e r t  a d v i c e  t o  t h e  e f f e c t  t h a t  t h e  c h i l d  was 

i n c a p a b l e  o f  i n s t r u c t i n g  c o u n s e l .  He t h e n  h i m s e l f  i n v e s t i g a t e d  

t h e  c i r c u m s t a n c e s ,  r e t a i n e d  p r o f e s s i o n a l s  t o  i n v e s t i g a t e ,  

a p p l i e d  a s  c o u n s e l  f o r  t h e  c h i l d  t o  i n t r o d u c e  e v i d e n c e ,  l e d  t h e  

e v i d e n c e ,  c r o s s - e x a m i n e d ,  and made a  recommendation.  Counse l  

t h o u g h t  t h a t  h i s  f u n c t i o n  a s  " c o u n s e l  f o r  t h e  c h i l d "  p e r m i t t e d  

him more l a t i t u d e  t o  s e r v e  t h e  c h i l d  c l i e n t ' s  b e s t  i n t e r e s t s  

t h a n  would t h e  f u n c t i o n  o f  an  amicus  c u r i a e .  It w i l l  be  n o t e d ,  

however ,  t h a t  c o u n s e l  was a p p o i n t e d  by t h e  c o u r t ,  t h a t  he 

r e c e i v e d  no i n s t r u c t i o n s  from t h e  c h i l d ,  t h a t  w i t h  t h e  h e l p  o f  

p r o f e s s i o n a l s  he i d e n t i f i e d  a  p o s i t i o n  which he t h o u g h t  was i n  

t h e  c h i l d ' s  b e s t  i n t e r e s t s ,  and t h a t  h e  a l s o  d e s c r i b e d  h i s  

f u n c t i o n  a s  " g u a r d i a n  and a d v o c a t e  o f  t h e  b o y ' s  b e s t  i n t e r e s t s , ' '  

s o  t h a t  h i s  f u n c t i o n  was n o t  t h a t  o f  c o u n s e l  i n  t h e  u s u a l  s e n s e .  

A s  we have  s a i d ,  we t h i n k  t h a t  he performed a  f u n c t i o n  much l i k e  

t h a t  o f  t h e  A l b e r t a  amicus  c u r i a e .  T h i s  is o f  c o u r s e  o n l y  one  

c a s e ,  and a  c a s e  o f  a  k i n d  which r e a c h e s  t h e  Supreme Cour t  o f  

Canada o n l y  i n f r e q u e n t l y ;  b u t  i t  shows t h e  Supreme C o u r t  o f  

Canada r e a c t i n g  i n  v e r y  much t h e  same way a s  Mr. J u s t i c e  Manning 

r e a c t e d  i n  Woods v. Woods. I t  seems t o  p u t  beyond d o u b t  t h e  

j u r i s d i c t i o n  o f  t h e  C o u r t  t o  a p p o i n t  a  f u n c t i o n a r y  s u c h  a s  t h e  

amicus  c u r i a e  unde r  one  name o r  a n o t h e r .  

5.6 In  summary we t h i n k :  

(1) t h a t  t h e  C o u r t  o f  Q u e e n ' s  Bench o f  A l b e r t a  h a s  an  

undoubted  power t o  a p p o i n t  a  f u n c t i o n a r y  t o  p e r f o r m  

t h e  f u n c t i o n s  which t h e  A l b e r t a  amicus  c u r i a e  

p e r f o r m s  . 
( 2 )  t h a t  under  t h e  law o f  A l b e r t a ,  i t  is p r o p e r  t o  c a l l  

t h a t  o f f i c i a l  a n  "amicus  c u r i a e " ,  b u t  t h a t  i f  i t  is  

n o t  p r o p e r ,  t h e  o f f i c i a l  c a n  be  g i v e n  a n o t h e r  t i t l e  

and p e r f o r m  t h e  same f u n c t i o n s .  



6. Recommendat ions 

6.1 We recommend : 

(a) that the amicus curiae procedure which has been 

developed by the Court of Queen's Bench of Alberta for 

its own assistance in custody disputes be recognised 

as valuable and continued; 

(b) that the procedure be left to be evolved by the Court 

from case to case; 

(c) that the Attorney General's Department continue to 

provide professional and financial support for the 

amicus curiae procedure at least to current levels; 

(d) that the Attorney General's Department do what it can, 

administratively and financially, to minimize the 

delays which the procedure imposes upon custody and 

guardianship litigation and the cost which it imposes 

upon parents. 
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