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P R OPOSALS F OR A N E W  A L B E R T A  BUSIN E S S  CORPOR ATIONS ACT  

VOLUME I 

1. Form of P r oposa 1 s 

R E PO R T  

I .  

I N T RODUC T I ON 

We have under t aken to pu t forward proposa l s  for an Act to 
reform the l aw of A l ber t a  re l a t i ng to bus i ness corpor a t i ons . �e 
have prepared our proposa l s  i n  two vo l umes . ln t h i s  f i r s t  
vo l ume . wh i ch we have e n t i t l ed " R epor t " ,  we w i l l  d i scuss t he 
pr i nc i p l es and po l ic i es upon wh i ch a bus i ness corpor a t i ons 
s t a t u t e  for A l ber t a  should be based . I n  the second vo l ume ,  wh i ch 
we have ent i t l ed " D r a f t  Act  and Corrmen t ary" , we put  forward a 
d r a f t  A l be r t a  Bus i ness Corpor a t i ons Ac t ,  toge t her w i th comments 
on many of the sec t i on s . The CoiTl'Tlen t s  somet imes cover some of  
the subjec t ma t ter of t he Repor t ,  bu t t he i r  purpose i s  t o  exp l a i n  
t he re l a t i onsh i p  of sec t i ons of the A c t  t o  each o t her and t o  t he 
pr i nc i p l es and po l i c i es d i scussed i n  t he Repor t ;  to exp l a i n  
depar tures from the Canada Bus i ness Corpor a t i ons A c t  and i n  some 
cases f rom the A l ber t a  Compa n i es Act: and to d i scuss m i nor po i n t s  
of pr i nc i p l e  and po l i cy whi ch are not dea l t  w i t h  i n  t he more 
gener a l i zed Repor t .  

I n  t he cou r se of our Company L aw Project we pub l i shed 16 
d i scuss i on papers . We a l so pub l i shed our D r a f t  Repor t No . 2, 
P r oposa l s  for a New A l ber t a  Bus i ness Corpor a t i ons Law for 
A l be r t a. and another vo l ume con t a i n i ng a pr oposed A l ber t a  
Bus i ness Corpo r a t i ons Act  and commen t a r y .  These documen t s  were 
i s sued for the purpose of set t i ng for t h  our tent a t i ve v i ews and 
ob t a i n i ng commen t  and advice upon them . The Repor t and t he D r a f t  
Act and Commentary wh i ch we a r e  now i ssu i ng cover t he same 
subject ma t t er as t he ear l i er documen t s  and super sede them . The 
ear l i er documen t s  shou l d  therefore be d i scarded : t hey w i l l  not 
provide any substan t i a l  amount of addi t i ona l  i n forma t i on for t he 
resea rcher , and they may we l 1 mi s l ead h i m .  

Each o f  t he two vo l umes , t he Repo r t  and the D r a f t  A c t  and 
Comment ar y ,  can be read by i t s e l f .  The i n t e r e s t ed reader however 
shou l d  read bo t h ,  e i t her i n  who l e  or i n  r e l a t i on to any 
par t i cu l a r subject of spec i a l  i n teres t . Because of t he d i f ferent 
purposes of t he two documen t s ,  t he subject ma t t er i s  ordered 
d i f feren t l y  i n  t hem, bu t we hope t h a t  the cros s - references wi 1 1  
enab l e  the reader t o  move ea s i l y  f r om  one to the o t her . 

2 .  H i s t or i ca l Background and Reasons for Reform 

The A l ber t a  Companies Act  was enacted i n  i t s present form i n  
1929 and was based upon t he E ng l i sh Compan i es Ac t s ,  commenc i ng 

w i th the Act  of 1 86 2 .  The ACA has been amended many t i mes, but 
i t  has not been thoroug h l y  revi ewed , and i t  has become a 
pa tchwork of o l d  and somewha t  newer i deas and d r a f t smansh i p .  �e 
t h i nk t h a t  there i s  gener a l  agreement t h a t  i t  shou l d  be 
t horough l y  revi ewed ; t h a t  i t s s t ructure shou l d  be r a t i on a l i zed: 
i t s draf t i ng made s i mp l e r  and more i n t e l l i g i b l e ;  and t h a t  i t  
shou l d  i ncorpor a t e  t he advances wh i ch have been made i n  busi ness 
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There i s  another major reason for the enactment of a new 
bus i ness corpor a t i on s t a tute i n  A l ber t a .  That  reason i s  that , 
for the f i r s t  t i me ,  i t  is poss i b l e  to achi eve a subs ta nt i a l  
degree of uni formi ty between t he two sys t ems of company l aw i n  
force i n  A l ber t a ,  the system gover n i ng fede r a l l y i ncorpor a t ed 
companies and the sys tem gover n i ng prov i nc i a lly i ncorporated 
compan i es .  Cons i der a t i ons of uni form i t y  wi t h  the bus i ness 
corpor a t ion l aw of the major commerc i a l  provi nces a l so suggest 
the enactment of a new bus i ness corpor a t i ons s t a t ute for A l ber t a: 
Man i t oba and Saskat chewan have adop t ed most of the Canada 
Bus i ness Corpor a t i ons Ac t ,  and the government of On t a r i o  proposes 
to br i ng the On t a r i o  Bus i ness Corpor a t i ons A c t  i n to subs t an t i a l  
conformi t y  w i t h  i t .  Par l i ament and the Ontar i o  Leg i s l a t ure made 
the achi evemen t of subs t an t i a l  uni formi t y  poss i b l e  by abandon i ng 
the d i sc r e t i onary sys t em of i ncorpor a t i on by l e t ters pa tent and 
by adop t i ng a sys t em of v i r tua l l y  automa t i c  i ncorpor a t i on 
fol Jaw i ng upon t he f i l i ng of documen t s  i n  form prescr i bed by l aw; 
the l a t t er system i s  cons i s tent wi t h  t he system wh i ch A l ber ta has 
had f r om the beg i nn i ng .  We t h i nk tha t i n  the long run the 
ach i evemen t of sub s t an t i a l , though not s l av i sh and unchangeab l e .  
un i formi t y ,  w i l l  more than just i fy t h e  t i me  and cost necessary to 
br i ng ex i s t i ng compan i es under a r eg i me  sub s t an t i a l l y  uni form 
w i t h  t h a t  qf the Canada Bus i ness Corpor a t i ons Ac t ,  even t hough i t  
w i l l  i nvolve subs tant i a l  depa r t ures f r om  the scheme of the ACA 
and f rom a corpor a t e  cons t i t u t i on based upon a memorandum and 
a r t i c l es of assoc i a t i on .  

Add i t i on a l  reasons for spec i f i c  reforms w i  11 appear more 
c l ear l y  from the gene r a l d i scus s i on con t a i ned i n  t h i s  Repor t and 
f rom the commen t s  fol l ow i ng the sec t i ons of the D r a f t  Ac t .  

3 .  Scope of Project 

Our purpose i s  to recommend the adop t i on of a s t a t ute 
embody i ng t he bas i c  l aw of bus i ness corpor a t i ons . I t  shou l d  
app l y  t o  a l  1 bus i ness corpor a t i ons i ncorpor a t ed under the ACA or 
i t s predecessors back to t er r i t or i a l  t i mes , and i t  shou l d  app l y  
t o  a l l  new bus i ness corpor a t i ons i ncorporated a f t e r  i t s 
commencement . I t  shou l d  a l so make prov i s i on for t he reg i s t r a t i on 
of bus i ness corpor a t i ons i ncorpor at ed i n  other jur i sd i c t i ons. 

The proposed A l be r t a  Bus i ness Corpor a t i ons Act shou l d  not 
gover n  the fo l l ow i ng: 

( a )  corpor a t i ons i ncorpor a t ed by spec i a l  Ac t s  of the prov i nce , 
or i ncorpor a t ed under s t a t u tes regu l a t i ng spec i f i c  
bus i nesses , such as the T r u s t  Compan i es Act  or the R a i lway 
Act , except to the ex tent the other s t a t u t e  i ncorporates 
some or a l  1 of i t  by reference . 

(b l corpor a t i ons formed for purposes o t her than prof i t .  For the 
t i me  be i ng ,  any no t - for-prof i t  compan i e s  i ncorporated under 
the ACA or i t s predecessors shou l d  rema i n  subject to the 
AC A .  We con temp l a t e  that another s t a t u t e  w i l l  r ep l ace the 
ACA and the Soc i e t i es Act  i nsof ar as not - for-prof i t  
compan i es are concer ned , but t h a t  i s  for the future . 

( c )  the regu l a t i on of subjec t s  wh i ch a r e  more proper l y  covered 
by secur i t i es l eg i s l a t i on .  We propose that  the regu l a t i on 
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of t aKe-over b i ds and i n s i der repor t i ng shou l d  be l e f t  to 
secur i t i es l eg i s l a t i on .  We do propose however tha t the ABCA 
dea l w i t h  proxy so l i c i t a t i on ,  the compu l sory acqu i s i t i on of 
a sma l l  ba l ance of shares a f t er a sub s t a n t i a l l y  succe s s f u l  
t aKe-over b i d ,  and t he i mpos i t i on o f  c i v i l l i abi l i t y for the 
m i suse o f  i n s i der i n forma t i on .  

We wou l d  prefer t h a t  the proposed ABCA not deal  w i t h t he 
subject of the r eg i s t r a t i on o f  corpor a t e  mor tgages and 
debent ures , as we t h i nk t h a t  i t  wou l d  be more appropr i a t e for 
l eg i s l a t i on dea l i ng wi th the reg i s t r a t i on of per sona l prope r t y  
secur i t i es t o  do s o .  We do propose however tha t the ex i s t i ng 
prov i s i ons of the AC� be brought forwa rd in t o  t he proposed ABCA  
pend i ng the enactment of a Per sona l Prope r ty Secur i t i es Act and 
that two changes of some i mpo r t ance be made i n  them . 

4. Object i ves of  P roject 

'We have g i ven thought to the que s t  i on whe t her or not the 
proposed ABCA shou l d  i mpose upon bus i ne s s  corpor a t i on s  du t i e s of 
the k i nds conte� l a t ed by the term " good corpo r a t e  c i t i zensh i p " . 
'We have conc l uded t h a t  i t  shou l d  not do so . No doubt t he conduct 
of bus i ness corpora t i ons , l i ke t he conduct of i nd i v i du a l s ,  shou l d  
conform t o  s t andards i mposed i n  the pub l i c i n teres t ,  e . g . , 
bus i ness corpor a t i ons shou l d  observe ob l i ga t i on s  t o  r e f r a i n  f r om  
damag i ng the envi ronment and to r e f r a i n  f r om engaging i n  unf a i r 
trade and l abour rela t i on s  p r ac t i ces . We t h i nk however t h a t  
r u l es of conduct o f  t h a t  k i nd shou l d  b e  imposed by l eg i s l a t i on 
re l a t i ng to those subjec t s , and we do not t h i nk t h a t  they shou l d  
be dea l t  wi t h  by l eg i s l a t i on provi d i ng for t h e  crea t i on and 
government of bus i ne s s  corpo r a t i ons . Another subject wh i ch i s  
somet i mes i nc l uded i n  the t e r m  " corpor a t e  c i t i zens h i p" ( the 
mea n i ng of wh i ch va r i es f r om  user to use r ) i s  t h a t  of the 
par t i c i p a t i on by emp l oyees i n  managemen t ;  whi l e  t he adop t i on of 
such a s y s t em m i gh t  we l l  a ffect corpor a t e  s t ructures and 
procedures , we do not t h i nk t h a t  i t  shou l d  be compu l so r y  at t h i s  
t i me  a s  a ma t t er of bus i ness and corpor a t i on l aw .  

I f  one of the pr i nc i pal objec t i ve s  o f  the l aw of b u s i ness 
corpor a t i ons i s  bus i ness e f f i c i ency , t he f o l l ow i ng shou l d  be 
con s i dered when dec i d i ng what t h a t  l aw shou l d  be: 

la ) C l a r i t y .  If pos s i b l e, bus i ness corpor a t i on l aw shou l d  be 
acces s i b l e  and under s t andab l e  to a rea sonab l y  l i t e r a t e  
per son . Cer t a i n l y ,  i t  shou l d  be acces s i b l e  and 
unde r s t andab l e  to l awyers and accoun t a n t s  who have not 
engaged i n  ext ens i ve spec i a l i za t i on .  

( b )  F l ex i b i l i t y .  Company l aw shou l d  faci l i t a t e  l egi t i ma t e  
bus i ness ac t i v i ty ,  though t h a t  objec t i ve h a s  t o  be ba l anced 
aga i ns t  the protec t i on of c r ed i t o r s  and shareho l de r s .  

( cl Cos t . We t h i nk i t  i nev i t ab l e  and appropr i a t e  t h a t  there be 
pub l i c of f i c i a l s  i nvo l ved i n  the adm i n i s t r a t i on of the A C A  
and i t 5 successor , and t h a t  t h e  cos t  of ma i n t a i n i ng t hem 
shou l d  be borne by t hose who bene f i t f r om i ncorpor a t i on .  
B u s i ness corpor a t i on l aw ,  however, shou l d  be des i gned to 
m i n i mi ze that cost by keep i ng down the t h i ng s  t h a t  have to 
be done by publ i c  of f i c i a l s .  

There are a l so i nev i tab l e  cos t s  assoc i a ted w i t h the 
ma i ntenance of corpor a te records and w i th the per formance of 
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obl i g a t i ons i mposed by l aw upon bus i ness corpo r a t i ons , 
i nc l ud i ng the cos t of profes s i ona l adv i ce and a s s i s tance . 
Aga i n ,  e f fo r ts s hou l d  be made to keep the who l e  process as 
s i mple and i nexpens i ve as i s  con s i s tent w i th the achi evemen t 
of the other ob j ec t i ves of the l aw. 

( d) Uniform i ty .  We have a l ready menti oned the des i r a b i l i ty o f  
un i formi ty be tween federa l  and A l ber ta l aw govern i ng 
bus i ness corpora t i ons and among the l aws o f  the var i ous 
provinces govern i ng bus i ness cor po r a t i ons . l n  view of the 
i mportance o f  t h i s sub jec t ,  we w i  1 1  now dea l w i th i t  a t  some 
l ength . 

Both the feder a l  and A l berta sys tems of b u s i nes s corpora t i on 
l aw are neces s a r i l y i n  force i n  AlQer ta ,  and a l ack of 
subs t a n t i a l  u n i form i ty between them has had unfor tunate resu l ts. 
One result is i gnorance of the l aw ,  s i nce i t  i s  much more 
d i f f i cu l t  for l awyer s ,  accountants and bus i nessmen to be fami l i a r 
w i th two very d i f ferent  sys tems of l aw than w i th one sys tem or 
two s i mi lar sys tems . Another resu l t  i s  cos t :  l awyer s ,  
account ants and bus i nes smen t ake t i me  to become f am i l i a r wi th two 
sys tems of l aw .  and mus t  mai�ta i n  two ver y d i f ferent rou t i nes for 
i ncorpor a t i on and corporate proceed i ngs and accoun ting . There i s  
t herefore a s trong rea son for br i ng i ng about a substan t i a l  degree 
of un i formi ty be tween the C BCA , wh i ch i s  l i ke l y  to be w i th us for 
a l ong t i me ,  and i ts A l be r t a  counterpar t .  

The great obstac l e  to uni formi ty between the fede r a l  and 
A lber ta sys tems of bus i ness corpor a t i on l aw h a s  been the 
fundamenta l d i f f erence be tween the sys tems of incorpor a ti on 
embod i ed i n  them. The feder a l  sys tem formerly required the i s sue 
of l e t ters p a tent prepared by government of f i c ia l s  and gave 
substan t i a l  d i s cre t i ons to those o f f i c i a l s: the A l be r ta sys tem 
requ i res the Reg i s tr a r  o f  Compa n i es to i ssue a cer t i f i ca te o f  
r eg i s tr a t i on upon rece i p t  o f  documents in s t a tutory f o r m .  The 
CBCA , however , abandoned the l e tter s  p a tent s y s tem and adopted a 
sys tem wh i ch ,  i n  pr i nc i p l e ,  i s  the same as the A l ber ta sys tem . 
I n  v i ew of that change , we th i nk i t  worthwh i l e  to br i ng the 
A l ber ta sys tem i n to subs tan t i a l . uni formi ty w i th the federal 
system , even though very grea t changes i n  form w i l l  have to be 
made . 

The second g r e a t  reason for subs tan t i a l  un i form i ty be tween 
federal and A l ber t a  corpora t i ons l aw i s  tha t  i t  w i l l  br i ng about 
subs tan t i a l  uni formi ty w i th the l aw of sever a l  prov i nces . 
Mani toba and Saska tchewan have adopted new bus i ness cor pora t i on 
l eg i s l a t i on based upon the C BC A , and s i m i l ar l eg i s l a t i on i s  be i ng 
con s i dered by New B r unsw i ck ,  Pr i nce Edward I s l and and 
Newfound l and. The Ontar i o  B us i ne s s  Corpo r a t i ons Ac t a l ready has 
much i n  common w i th the CBCA in p r i ncip l e ,  though w i th 
d i f ferences i n  deta i 1 and in form,  and the government of Ontar i o  
h a s  made l eg i s l a t i ve proposa l s  wh i ch wou l d  br i ng the OBCA very 
c l ose to i t  i ndeed . 

There i s  a th i rd reason why uni formi ty shou l d  be sough t .  A 
s t a tute of the magn i tude of a bus i ness corpo r a t i ons s ta tute 
i nev i tab l y  requ i res j ud i c i a l  i n terpreta t i on . The prQcess of 
j ud i c i a l  i n terpre ta t i on ,  and the resu l t i ng i dent i f i ca t i on of 
weaknesses i n  the s ta tute , w i  1 1  be more qu i ck l y  and e f f i c i ent l y  
carr i ed out by the courts o f  sever a l  jur i sd i c t i on s  than by the 
courts of any one o f  them . Also , the ana l ys i s  o f  one of a group 
u n i form s ta tutes by p r ac t i t i oners and academ i c  l awyers w i  1 1  
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advance the understand i ng of a l l the s t a t u tes i n  the group . To 
the e x tent that there i s  uni formi t y ,  t herefore , the ef for t s  of 
busi ness peop l e  and cou r t s  to unders tand t he s t a t u t e w i  11 be 
faci l i t a t ed ,  and the need for amendment w i  1 1  more quick l y  and 
forcefu l l y be br ought to the at ten t i on of governmen t s .  

F i na l l y ,  we t h i nk that the CBCA i s  an exce l l e n t  piece of 
l eg i s l a t i on wh i ch takes i n to account t he modern work done i n  
Canada and the Un i ted States . We th i nk i t  s u i t ab l e  t o  current 
and foreseeab l e  cond i t i ons i n  Canada . 

For a l l  the reasons wh i ch we have set for t h  we th i nk that 
the proposed ABCA shou l d  fo l l ow the CBCA un l ess there is good 
reason why i t  shou l d  not . We have ther efore exami ned and 
cons i dered carefu l l y the who l e  of the CBCA and each of i t s par t s  
and sect i ons , and have fol l owed i t  i n  t he draft  ABCA i n  the 
absence of good reason to the con t r ary . We t h i nk that the draf t 
ABCA achi eves subs t an t i a l uni formi ty w i th the CBCA , wh i l e mak i ng 
some i mprovements upon i t  and , of cou r s e ,  de l e t i ng some of i t s  
subject mat t er and adding some add i t i onal  subjec t mat t er . 

5. Major Proposed Spec i f i c  Reforms 

Prov i s i ons throughout the d r a f t  A c t  wou l d  make detai l ed 
changes i n  the bus i ness corpora t i on l aw of A l be r t a ,  and the 
ef fect of those detai l ed prov i s i ons can be seen on l y  by a 
det a i l ed exami nat i on of the draft  Act and the commen t s  on each 
sec t i on .  We w i  1 1  however refer here to some major spec i f i c  
r eforms . These are as fo l l ows : 

Par t� ( I ncorpor a t i on )  

( a l  Adop t i on of ar t i c l es of i ncorporati on as the i ncorpor at i ng 
documen t .  

fb l Prov i s i on for the one shareho l der corporat i on .  

(c ) A prov i s i on by wh i ch a busi ness corporat i on may adopt and be 
bound by a pre - i ncorporat i on contrac t ,  and whi ch regu l ates 
the r i gh t s  of the par t i es whether or not the con t rac t does 
so . 

Par t� ( Capac i ty and Powe r s )  

( a )  Abo l i t i on of the doc t r i nes of u l t r a  v i res and cons t r uc t i ve 
not i ce .  

(b ) Rat i ona l i za t i on and ex tens i on of t he i n ternal  management 
ru l e .  

Par t � ( Corporate F i nance) 

(a) Abo l i t i on of par t l y pa i d  shares and of par va l ue shares . 

( b )  Changed prov i s i ons for the purchase by a corporation of i t s  
own shares . ( Our prev i ous r epor t on the subject had 
app l i ca t i on on l y  to the ACA . I 
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Par t .§:__ ( Secu r i ty cer t i f i cates, r.?g i s ters  and t r ans fers \ 

( a )  Adop t i on of the pr i nc i p l e  o f  nego t i ab i l i ty of share 
cer t i f i cates and ce r t i f i cates represen t i ng debt ob l i gat i ons . 

(b ) C l ar i f i ca t i on of the r i gh t s  and ob l i gat i ons of i s suers, 
owners and purchasers o f  secur i t i es , and of the r i ght s and 
ob l i gat i ons flow i ng f r om  the re l a t i on sh i p  of broker and 
c u s t omer. 

Par t � ( D i v i s i on� Trus t Inden t u re s )  

Impos i t i on of non -avo i dab l e  du t i es o f  good fai t h ,  care and 
s k i  1 1  upon t r u s tees under t ru s t  i nden t u r es . 

Par t � ( D i vis i on� Reg i s t r a t i on o f  Debt Ob l i ga t i onsi 

A prov i s i on that a mor t gage or debenture does not ob t a i n  
pr i or i t y unt i l  i t  i s  reg i s tered, and a prov i s i on a l low i ng 
l a t e  regi s t r a tion w i thou t cour t order b u t  subject to 
in terven i ng r i g h t s  of t h i r d  par t i es .  

Par t � {Rece i vers and recei ver-managers) 

Impos i tion of du t i es and pos s i ble l i abi l i t i es on rece i ve r s, 
and i mpos i t i on of pos s i b l e  l i ab i l i t i es on those for whom 
they are appo i n t ed .  

Par t � ( D i rec t o r s  and Of f i cer s )  

( a) A requ i rement that compan i es wh i ch d i s t r i bu t e  secur i t i es to 
the pub l i c  have at least t wo ou t s i de d i rec t or s .  

{b) Prov i s i on for the mak i ng o f  by- l aws by t he d i rec t o r s  o f  a 
corpora t i on ,  subject to conf i rmation by t he shareho l der s ,  
un l es s  the cons t i t u t i on ot herw i se prov i des . 

( c) Prov i s i on a l l ow i ng op t i onal  cumu l a t i ve vot i ng i n  the 
election of direc t or s . 

( d) Provis i on for t he removal of d i r ec t o r s  by ordi nary 
reso l u t i on un l ess a unan i mou s  shareho l der agreement 
otherwi se requ i r e s .  

{e) Impos i tion of dut i e s  of hones t y, good fa i t h, car e ,  d i l i gence 
and ski  1 1  upon d i rec t o r s  and o f f i cer s .  

Par t � ( Shar eho l der s )  

P rov i s i on for a unanimous shareho l der agreement t o  gover n  
many aspec t s  o f  the corpor ate s t r ucture, the re l a t i onship 
bet ween the shareho l de r s  and d i r ec t o r s  and w h i c h  wi l l  b i nd 
t r ans ferees of the shares. 
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Part 1?· � F i nanc i a l  d i sc l osur e )  

Provision requ i r i ng a dis t r i bu t i ng corpora tion t o  have an 
aud i t  comni t t ee .  

Par t� ! F undamen t a l  change\ 

Provis i on enab l i ng a shareho l der to "d i s sen t "  from some 
k i nds of " f undame n t a l  change" wh i c h  may amount to a c hange 
i n  the basic ground r u l e s  governing t he cons t i t u t i on and 
business of t he corporat i on , and. by d i ssent i ng ,  t o  r eq u i re 
the corporat i on to buy out his shares at fair va l ue .  

Par t� ;l i qu i dat ion and D i s so l u t i onJ 

S i mp l i fied prov i sions for liquidat i on and d i s s o l u t i on of 
cor pora t i ons . 

Par t� ll nve s t igat i onl 

Amp l i f i ed provi sions for carr y i ng on the i nve s t i gat i on of a 
corporat i on's af fairs under court order where i t  appears 
that there may be fraud or oppres s i on ,  the r i ght to app l y  
for the i nves t i gation be i ng e x t ended t o  any security hol der 
and to t he D i rector of t he Secur i t i es Comm i s s i on .  

Par t� !Remed i es, of fences and pena l t i es! 

Prov i sons a l l ow i ng a minor i t y  shareholder to bri ng a 
derivat i ve ac t i on in the name of t he corpora t i on w .i t h l eave 
o f  the cour t ,  and enab l i ng t he m i nor i t y  shareho l der to app l y  
for appropriat e  re l i e f in cases o f  oppress i on and unf a i r  
d i sr egard of his i n teres t s ,  t hereby avo i d i ng t he pr i ncipal 
di f f i cu l t i e s  of t he ru l e  i n  Foss v .  Harbo t t  l e .  

6. Nomenc l a t ure: " Corpora t i on "  and "Body Corporat e "  

I n  order to avo i d  confus i on w e  w i  1 1  men t i on here one 
drc f t ing ma t ter w h i ch a f f ec t s  the Report as we l l  as t he Dra f t  A c t  
and Commentary . The dra f t  A c t  f o l l ows t h e  C B C A  i n  us i ng t h e  word 
" corporat i on "  to denote a corpor a t e  en t i t y for wh i ch t he dra f t  
A c t  i s  t he basic corporat i on law ,  that i s  a corpora t e  e n t i t y  
incorporated under i t  or " con t i nued" under i t .  T he dra f t  A c t  
a l so uses t he descr i p t i on '' body corporate'' to inc l ude a corporate 
entity wherever or however incorporated , i nc l ud i ng corporate 
ent i t i es i ncorpor a t ed or con t i nued under i t .  The d i s t i nc t i on i s  
art i f i c i a l . but a dis t i nc t i on of t hat k i nd i s  necessary for t he 
purposes of the dra f t  Ac t ,  and we t h i nk that i t  wou l d  be h i gh l y  
confus i ng i f  t he dra f t  A c t  were to use " company" i n  l i eu of the 
C B C A '  s " corpor a t i on "  We t h i nk that t he depar ture f r om t he 
exis t i ng ACA usage is justified. 

According l y ,  when we use the word " corporat i on "  t h r oughout 
t his Repor t , t he draft �et and anno t a tions , we mean a corporat i on 
i ncorpora ted under t he proposed A l ber t a  Bus i ness Corporat i ons 
A c t , and when we use the descrip t i on " body corpor a t e "  we mean any 
body corporate however and wherever crea t ed .  



7. Name of Proposed Ac t 

ihe recent reform of Ontario company l aw was car r i ed out  
under t h e  name " Ontar i o  Bus i ness Corporat i ons Ac t "  The r e form 
of fed er a 1 company 1 aw was car r i ed ou t under the name " Canada 
B us i ness Corporat i ons Ac t " .  T he reform of Saskat chewan cQfll)any 
l aw was car r i ed o u t  under t he name " Saskatchewan Business 
Corporat i ons Ac t " . Whi l e  Brit i sh Co l urrb i a  and Mani toba have not 
f o l l owed t ha t  nomenc l ature , we t h i nk t ha t  t he name " A l be r t a  
Bus i ness Corporatlons Ac t "  i s  the mos t descrip t i ve name that can 
be adop t ed , and that a usage corresponding to that of On tar i o ,  
Saskatchewan and Canada w i l l  provide t he grea t e s t  as s i s tance in 
loca t i ng the Act  i n  i ndexe s .  We therefore propose to refer to 
t he proposed l eg i s l at i on as the proposed " A l be r t a  Bus i ness 
Corpor at i ons Act". or , "ASCA" 

\ 
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! I .  

T H E  S T R U C T U R E  OF T H E  CORPORA T I ON 

1. I ncorpor a tors 

(a ) Number of i ncorpo r a t o r s  

Under t h e  ACA , i t  i s  nece s s a r y  to have three i ncorpor ators 
for a pub l i c company and two for a pr i va t e  company . No one 
sugges t s  t h a t  those number s  shou l d  be i ncrea sed : the sugges t i on 
i s  o f t en made , however ,  tha t a s i ng l e  i ncorpora tor shou l d  be 
a l l owed to i ncorpor a t e  a corpor a t i on .  

The not i on that  a corpor a t i on w i th one member may have a 
l ega l person a l i t y  sepa r a t e  f r om  the l ega l per sona l i t y of t h a t  
member i s  a dif f i cu l t  one , and the h i s tor i ca l  use o f  the word 
"company " ,  s i nce i t  i s  based upon the not i on of a group, made i t  
even more d i f f i cu l t  to accept a company wh i ch i s  not composed of 
a group . However , the corpor a t i on so l e ,  with i t s on l y  merrDer the 
i ncumbent of a par t i cu l a r of f i ce ,  has been known s i nce the m i dd l e  
ages : and i t  h a s  been recogni zed s i nce Sa l omon v .  Sa l omon � Co . 
[ 1897] A . C. 2 2  that a s i ng l e  i nd i v i du a l  can be the benef i c i a l  
owner of a l l the shares i n  a company w i t hou t l os i ng the bene f i t s  
o f  i ncorpor a t i on .  No doubt i t  can be argued that  the benef i t s  of 
l i mi t ed l i a b i l i t y shou l d  be reser ved for under t ak i ngs wh i ch 
requ i re the r a i s i ng of capi t a l  f rom l a rge number s  of i nd i v i dua l s .  
but t h a t  argument has not preva i l ed .  T h a t  be i ng so , we see no 
reason i n  po l i cy why a s i ng l e  shareho l der , i n  order to obta i n  
l i mi ted l i ab i l i t y and any other bene f i t s  wh i ch i ncorpor a t i on may 
g i ve h i m ,  s hou l d  have to go to the t r oub l e  of f i nd i ng a dummy 
shar eho l der to ho l d  shares for h i m  or why he shou l d  have to go 
through t he add i t i on a l  paper work and t roub l esome forma l i t i es 
ar i s i ng from the ex i s tence of a shareho l der who .has no prac t i c a l  
func t i on .  The one- shareho l der company has been recogn i zed by the 
bus i ness corpor a t i ons s t a t utes of Canada , Br i t i sh Co l umb i a ,  
Man i t oba , On t a r i o  and Saskat chewan, and one- shareho l der 
profe s s i onal corpor a t i ons have been recog n i zed by the A l ber t a  
Co�a n i e s  Ac t .  We propose t h a t  t he ABCA make prov i s i on for the 
one-shareholder corpora t i on , and s .  5 of the d r a f t  Act wou l d  do 
so . 

( b )  Qua l i f i ca t i on of i ncorporators 

The CBCA d i squa l i f i es minor s ,  persons of unsound mind,  and 
und i scha rged bankrupts f r om a c t i ng as i ncorpo r a t or s .  The OBCA 
d i squa l i f i es m i nor s .  Ne i ther the ACA nor the BCCA d i squa l i f i es 
anyone. 

We see no reason for d i squa l i f i ca t ion of i ncorpor a tor s , and 
we see reasons aga i ns t  d i squa l i f i ca t i on .  We are not aware that 
the l ack of d i squa l i f i c a t i on i n  the ACA has g i ven r i se to an evi l 
wh i ch s hould be remed i ed .  We t h i nk t h a t  i t  w i  1 1  be unusua l for a 
mi nor , a person of unsound m i nd ,  or an undi scharged bankrupt. to 
i ncorporate a corpor a t i on :  bu t ,  i f  one does , we t h i nk that the 
consequences of ho l d i ng t h a t  the apparen t l y  i ncorporated ent i t y 
does not ex i s t  are worse than consequences of ho l d i ng that  i t  
does . Fur t her , we do not see any e f f ec t i ve way of enfor c i ng a 
qua l i f i ca t i on prov i s i on w i t hou t requ i r i ng add i t i ona l amoun t s  of 
paper work by the i ncorpor a to r s  and po l i c i ng by t he Reg i s t r a r , 
both of wh i ch are undes i r ab l e ,  and wh i ch wou l d  be unnecessary and 
mean i ng l es s  i n  a l  1 bu t a very few i ncorpor a t i ons . 



le) P rescr i bed i ncorpo r a t i on 

A prov i s i on requ i r i ng t he i ncorpor a t i on o f  a bus i ness 
ven t u r e  i nvo l v i ng more than 20 persons appeared in t he f i rs t  
E ng l i sh Compa n i es Act o f  t h e  l as t  cen t u r y  and has been car r i ed 
forward to t h i s  day i n  Eng l and ; i n  ACA s .  7 :  and i n  t he BCCt. .  

1 1  

T he prov i s i on was probab l y  i n t ended t o  abo l i sh deed o f  s e t t l ement 
comp an i e s .  Two reasons may be advanced for keep i ng i t  t oda y .  
F i r s t l y ,  a number o f  par t ne r s  i n  eY.ce s s  o f  20 seems t oe  many for 
t he founda t i on of mu t u a l t r u s t  wh i ch i s  essen t i a l  to t he 
par t ne r s h i p  re l a t i on .  Second l y ,  t he more cer t a i n  and e f fect i ve 
prot ect i on a f forded t o  each o f  a l a rge group o f  sha reho l de r s  
shou l d  b e  made ava i l able to t hose who wou l d  o t herw i se par t i c i pa t e  
i n  synd i ca t e  agreemen t s .  

�t  i s  un l i ke l y  t h a t  more t han 20 persons wou l d  f o r  ord i na r y  
bus i ness reasons choose t o  ca r r y  o n  a n  ord i na r y  bus i ness ven t u r e  
i n  t he cumber some form o f  a par t ner s h i p .  In t he o i  1 i ndus t r y  and 
in some o t her areas of a ct i v i t y ,  howeve r , tax reasons have 
sugge s t ed t he use o f  the par tner s h i p ,  and par t i cu l a r l y  t he 
l i m i ted par tner s h i p .  and i n  the profes s i on s , t he r e  a r e  l a rge 
l ega l and accoun t i ng firms w i t h  more than 20 pa r t ner s .  

We do no t t h i nk t h a t  t he r e  i s  a pub l i c  i n teres t i n  
proh i b i t i ng l a rge par t n e r s h i ps .  We do not t h i nk t h a t  t he 
protect i on o f  i nd i v i dua l par t ne r s  requires such a proh i b i t i on .  
or , i ndeed , wou l d  be advanced by i t .  In our D r a f t  Repor t ,  we 
expressed t he same op i n i on ,  b u t  wen t  on to pu t forward a somewha t  
revi sed coun t e r pa r t o f  ACA sect i on 7 which we were prepared to 
r ecommend i f  t he need for i t  was demon s t r a t ed . We d i d  not 
rece i ve any sugges t i on t h a t  such a sect i on shou l d  be i ncor por a t ed 
i n  t he proposed ABCA , and t he I ns t i t u t e  o f  Cha r t er ed A ccou n t a n t s  
o f  A l be r t a  t hough t na t  i t  shou l d  not . A ccord i ng l y ,  w e  have not 
i nc l uded in t he d r a f t  Act a sec t i on s i m i l a r t o  ACA sec t i on 7 .  

2 .  Incorpor a t i on P rocedure 

'·a' Docume n t s  to be f i l ed 

I i ·1 Ar t i c l es o f  i ncorpo r a t i on 

For reasons wh i ch we v..ri 1 1  g i ve i n  our d i scus s i on o f  the 
con s t i t u t i on of t he cor·por a t i on .  t he i ncorpor a to r s  shou l d  be 
requ i red to f i l e a r t i c l es of i ncorpor a t i on w1th t he R eg i s t r a r  o f  
Corpor a t i ons . T he con t e n t s  a r e  descr i bed i n  s .  6 o f  t he d r a f t  
Act . 

1 i i l By� l aws 

The ACA does not requ i r e a company to have a r t i c l es o f  
associ a t i on ,  b u t  i t  appe a r s  correct t o  s a y  un l es s  a r t i c l es o f  • 

a s so c i a t i on are f i l ed w i t h  t he Reg i s t r a r  o f  Compa n i es the " T ab l e  
A'' a r t i c l es w i  11 apply . T he CBCA does not speci f i ca l l y requ i re a 
corpor a t i on t o  have b y - l aws . and i� �::::cs not requ i r e t h a t  by-laws 
be f i  1ed or even t h a t  they can be I t hough, i n  e f fect . any t h i ng 
wh i ch can be i nc l uded i n  t he by- l aws can be incl uded i n  t he 
a r t i c l es o f  i ncorpor a t i on :  CBCA s.612) i. 

We had or i gina l l y thoug h t , for two reasons , t h a t  t he 
proposed ABCA shou l d  requ i r e t he f i l i ng o f  cor po r a t e  by- l aws . 
T he f i r s t  reason was t h a t  t he by- l aws wou l d  t hen be ava i lab l e  for 
inspec t i on by ou t s i der s . The second r e a son was t h a t  i f  the 



1 2  

corpor a t i on ' s records are l os t , or i f  t here shou l d  be controversy 
about the con t e n t s  of t he records, t he Reg i s trar ' s off i ce wou l d  
have an off i c i a l  copy of t he by- l aws . W e  have s i nce conc l uded 
that tha t  op i n i on d i d  no t g i ve suff i c i en t  we i g h t  to t he effect of 
two i mpor t a n t  changes whi ch t he proposed A B C A  wou l d  make . 

The f i r s t  change made by the proposed ABCA wou l d  be the 
abo l i t i on of con s t ruc t i ve no t i ce . The by- l aws w i l l  not affec t 
out s i ders , and out s i ders w i l l  t herefore have no need to see the 
by- l aws . Sec t i on 1 7  of the draft Act wou l d  abo l i s h the present 
r u l e  that  an out s i der i s  taken to have construc t i ve not i ce of 
docume n t s  fi l ed w i t h  the Reg i s t rar , and s .  18 wou l d  es top the 
corpora t i on from asser t i ng as aga i n s t  an out s i der that t he 
by- l aws have not been comp l ;1ed w i t h . or from deny i ng as aga i ns t  
a n  ou t s i der t he cus tomary author i t y of t he i nd i v i dua l s  who 
purpor t to act  for corpora t i on ; t he cumu l a t i ve effect of t hese 
prov i s i on s  i s  t hat  an out s i der need not exam i ne t he by- l aws. �n 
i ns i der who i s  f i xed w i t h  con t rary Know l edge by t he conc l ud i ng 
words of sec t i on 1 8  wou l d  not be as s i s t ed by , or have need of . a 
copy of t he by- l aws a t  the Regi s t rar' s off i ce .  If h i s  Know l edge 
i s  COillP l e t e ,  he w i l l  not need any he l p .  If h i s  know l edge i s  no t 
comp l e t e ,  he w i  1 1  usua l l y  have access t o  t he by- l aws at the 
corpora t i on ' s records off i ce . I t  i s  t heore t i ca l l y  poss i b l e  t hat  
he may not have t ha t  acces s ,  bu t i f  he i s  in  t he spec i a l  
r e l a t i onsh i p  contemp l a ted by s .  1 8 , i t  i s  not too much to expec t 
t ha t  he w i l l  ca l l  for a produc t i on of the by- l aws as a 
pre- cond i t i on of dea l i ng w i t h  the corpora t i on .  

T he second i mportant  change whi ch wou l d  be made by the 
proposed ABCA i s  that t he by - l aws of an ABCA corpora t i on wou l d  be 
of much l es s  i mportance t han t he art i c l es of assoc i a t i on of an 
ACA company :  what i s  norma l ly s e t  out i n  by - l aws i s  the l es s  
i mportant prov i s i on s  norma l l y  found i n  art i c l es of assoc i a t i on .  
Furt her , b y - l aws can be adop t ed and changed by a.n ord i nary 
major i t y .  and t he preserva t i on of a copy of the by - l aws at  a 
pub l i c  off i ce i s  therefore not a pro t ec t i on for the en t r enched 
r i gh t s  of a m i nor i t y .  F i na l l y ,  a requ i rement that  t he Reg i s t rar 
accept . ver i fy and s t ore by- l aws wou l d  i mpose upon h i m  a 
substan t i a l  adm i n i s t ra t i ve burden ; t ha t  burden wou l d  have to be 
borne i f  t here i s  an i mpor t a n t  i n t eres t  to be served by bear i ng 
i t ,  but . for t he reasons w h i ch we have g i ven. we do not t h i nk 
t hat  t here i s  an import a n t  i n terest to be ser ved . I f  t here i s  an 
occas i ona l case i n  wh i ch t he ma i n tenance of an off i c i a l  copy of 
by - l aws i s  i mportan t , t he corpora t i on can i nc l ude t he i r  subject 
ma t t er i n  t h e  art i c l es of i ncorpora t i on .  

i i i i J Not i ce of reg i s t e r ed and records off i ce and � 
address for service 

S .  19 1 2 )  of the draft Ac t wou l d  requ i r e  t he f i l i ng of a 
no t i ce of reg i s t ered off i ce .  I t  wou l d  a l so requ i re the 
corpora t i on t o  f i l e  not i ces of a records off i ce and a pos t a l  
address for serv i ce ,  i f  any . The reg i s t ered off i ce .  records 
off i ce and pos t a l  address are d i scussed at  p .  33 and fo l l owi ng of 
t h i s  Repor t . 

I i v l  Not i ce of d i r ec t ors 

S .  1 0 1 1. 1 ·1 of t he draft Act wou l d  a l so requ i re the f i l i ng of 
a not i ce of d i rectors . 



( b'l Cer t i f i c a t e  of i ncorporat i on 

( i :l R i ght to ob t a i n cer t i f i c a t e  

A C A  s .  15 prov i des t ha t  t he prescr i bed number o f  
i ncorpor a tors , b y  comp l y i ng w i t h  t he s t a t u t or y  requ i r emen t s ,  " may 

form an i ncorpor a t ed company" for any l aw f u l purpose 
perm i t t ed by t he A C A . A C A  s. 26 prov i de s  t h a t  on the 
r eg i s t r a t i on of t he memorandum of assoc i a t i on of a compan y ,  " t he 
R eg i s t r a r  sha l 1 i ssue a cer t i f i ca t e '' of i ncorporation . The 
e f fect of t hese prov i s i ons i s  t h a t  anyone who comp l i es w i t h  the 
A C A  is e n t i t l ed t o  i ncorpo r a t e  a company and r ece i ve a 
cer t i f i ca t e  o f  i ncorpor a t i on .  

T h e  Canada Corpor a t i ons A c t  was d i f f e r en t .  The 
i ncorpor ators app l i ed for l e t t e r s  pa t en t , and t he grant  was 
d i scr e t i onar y .  There was t here fore a fundamen t a l  d i f ference 
be t ween the i ncorpora t i on of memorandum and ar tic l es compan i es 
under the A C A  and the i ncorpora t i on of l e t t e r s  pa t en t  compan i es 
under the Canada Corpor a t i ons A c t . 

The CBCA  has moved away from thA C a nada Corpor a t i ons A c t . 
C B C A  s .  5 prov i des t ha t  one or more qua l i f i ed i nd i v i dua l s .  or one 
or more bod i es corpor a t e, may i ncorporat e  a corporat i on by 
s i gn i ng ar t i c l e s  of i ncorpor a t i on and de l i vering to t he D i rector 
those ar t i c l es of i ncorpor a t ion and notices o f  r eg i s t ered of f i ce 
and of direc t or s .  Upon rece i p t  o f  the ar t ic l es of i ncorpor at i on 
t he D i rector i s  requ i red t o  i ssue a cer t i f i ca t e  o f  i ncorpo r a t ion . 
There are of course some l im i t a t i ons upon t hese prov i s i ons , b u t  
t he CBCA  h a s  adop t ed the fundamen t a l  pr i ncip l e  of i ncorporat i on 
as of r i ght , and has t herefore made i t  poss i b l e  t o  achi eve 
sub s t an t i a l  u n i formi t y  bet ween t he feder a l  and prov i nc i a l  
business corporation s t a t u t e s . S s . 5 and 8 o f  the draf t Act  
f o l l ow t he i r  CBCA coun terpar t s  w i t h  m i nor var i a t i ons . 

( i i l  Conc l u s i veness o f  cer t i f i ca t e  o f  i ncor·porat i on 

P rofessor L . C . B .  Gower (Gower , p .  2 5 9 ) s a i d  t h a t  i t  appe a r s  
that  t h e  Eng l i sh coun terpar t of s .  2 7  o f  t he A l ber t a  Compan i es 
A c t  " mus t cover " a case i n  wh i ch a c()l'l1Jany does not fu l f i  11 t he 
essen t i a l  requ i r emen t s  for r eg i s t rat i on, and t h a t  " once a 
cer t i f i c a t e  has been g r a n t ed no one can ques tion t he regu l ar i t y 
o f  the i ncorpor a t i on "  In A l berta , someone has ques t i oned i t , 
and t he Cou r t  of Appea l has he l d ,  by a major i t y i n  a t  l e a s t  one 
k i nd o f  case i t  can be ques t i oned success f u l l y :  C . P . W .  Val ve� 
I n s t rument L td .  v .  Sco t t  ( 1 9 7 81 5 A l t a .  L . R .  ( 2d l  27 1 .  There the 
a l l egat i on was that a company did not e x i s t  on the d a t e  wh i ch 
appeared on the cer t i ficate o f  i ncorpor a t i on ( i . e . , t ha t  t he 
c er t i f i ca t e  had been i ssued one day bear i ng the d a t e  of the 
preced i ng day) and t herefore cou l d  not on t he date o f  t he 
cer t i f  i ea t e  va 1 i d  1 y p 1 ace an order for goods under a pre- ex i s  t • i  ng 
con t r ac t  between t he i ncorpor a t o r s  and o t her s .  The cou r t  r el i ed 
on L e t a i n  v .  Conwes t  E x p l o r a t ion Co . ! 1 9 6 1 ]  S . C . R .  98 , a case 
under the Domi n i on Compa n i es A c t , and h e l d  that , wh i l e the date  
on i t s cer t i f i ca t e  of i ncorpor a t i on may e s t ab l i sh t h a t  a company 
acqu i res s ta t u s  f r om that d a t e ,  i t  does not nega t e  a breach of 
con t r a c t  between o t her par t i es wh i ch ex i s t ed before t he 
cer t i f i ca te was i ssued . I t  said t ha t  A C A  s .  27 , wh i ch makes the 
cer t i f i c a t e  of i ncorporat i on conc l u s i ve proof of r egular i t y ,  has 
no appl i c a t i on to such a case ; and t ha t  s .  28 wh i ch g i ves t he 
company s t a t us f r om the d a t e  o f  i ncorpora t i on ,  d�es not do so for 
a l l purposes . 
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Leav i ng a s i de for the moment t he ques t i on of t he a n t ed a t ed 
cer t i f i ca t e , we t h i nk t h a t  there i s  gener a l  agreement t h a t  t he 
cer t i f i ca t e  of i ncorpor a t i on mus t  be t aken to e s t ab l i sh 
conc lus i ve l y  t h a t  a company e x i s t s .  The pos s i b l e  consequences of 
ho l d i ng t h a t  some defect i n  t h e  i ncorpo r a t i on procedure preve n t s  
a company f rom comi ng i n to e x i s t ence a r e  too seve r e ,  and t h e  need 
for cer t a i n t y  i s  too grea t ,  to permi t t he cer' t i f i ca t e  to be 
cha l l enged . We rec01rmend t h a t  proposed A BCA go a t  l e a s t  as f a r  
a s  the ACA now does . 

What  then of t he a n t eda t ed cer t i f i c a t e  of i ncorpor a t i on ?  A t  
f i r s t  b l ush i t  seems wrong t h a t  a cer t i f i c a t e  shou l d  a f t e rwards 
e s t ab l i sh t h a t  a corpor a t i on e x i s t ed on a cer t a i n  day i f  an 
i nves t i g a t i on on t h a t  day wou l d  have e s t ab l i shed t h a t  i t  d i d  not . 
There a r e .  however , coun terva i l i ng cons i d er a t i ons . I t  i s  of t he 
u t mo s t  i mpor t a nce t h a t  eve r yone , whe t her i ns i de or ou t s i de the 
corpor a t i on .  be ab l e  to order h i s  a f f a i r s  i n  t he cer t a i n  
know l edge t h a t  a corpor a t i on e x i s t s  i f  a cer t i f i ca t e  of 
i ncorpor a t i on says i t  does ; bus i ness c annot be e f f ec t i ve l y  
t r ansacted i f  there i s  uncer t a i n t y  abou t t he ex i s tence of a l ega l 
en t i t y w h i c h  i s  a par t y  t o  a t r ansac t i o n .  Then , w h i l e  t he 
Regi s t r a r  i n  an i dea l wor l d  wou l d  no doubt be ab l e  to i n spect 
every set of i ncorpor a t i on documen t s  and i s sue a cer t i f i ca t e  of 
i ncorpor a t i on w i t h i n  mi nu t e s  of the depos i t  of the docume n t s  w i t h  
h i m ,  i t  mus t be recogn i zed t h a t  he w i  1 1  o f t en be phys i c a l l y 
unab l e  to do so : and i t  mus t  be recogni zed a l so t h a t  the 
l eg i t i ma t e  e x i genc i es of bus i ness o f ten demand that  bus i ness 
peop l e  enter i n to a t r ansac t i on on t he current  day and not wa i t  
un t i  1 the Reg i s t r a r  can c a r r y  out h i s  adm i n i s t r a t i ve proces s i ng .  
For t hese reasons we t h i nk t h a t  the proposed A BCA shou l d  be so 
worded t h a t  a cer t i f i ca t e  of i ncorpor a t i on w i l l  be i ncon t e s t ab l e  
for a l l  c i v i l purposes . T h a t  wou l d  en t a i l the consequence t h a t  
t he Regi s t r a r  wou l d  have t he l ega l power to a n t eda t e  h i s  
cer t i f i ca te to a d a t e  before he recei ves i ncorpqr a t i ng documen t s  
( or even t o  i s sue a cer t i f i c a t e  w i t hout any suppor t i ng 
documen t s ) ,  but we t h i nk t h a t  the i mpor t ance of e s t ab l i s h i ng t he 
conc l u s i veness of t h e  cer t i f i c a t e  of i ncorpor a t i on f a r  outwe i ghs 
t he danger t h a t  t he Reg i s t r a r  m i g h t  abuse h i s  powers . S. 9 of 
t he d r a f t  Act i s  i n t ended to g i ve e f f e c t  to t hese v i ews . 

3 .  r:, i nds of Compan i es 

( a l  C l ose l y  he l d  and w i de l y  he l d  compan i es 

1 i ) Need for d i s t i nc t i ons 

The bus i ness corpor a t i on i s  an i mpor t a n t  veh i c l e  for grea t 
concerns w i t h  l a rge numbe r s  of shareho l der s ,  grea t masses of 
a s se t s  and grea t i ncomes . I t  i s  a l so an i mpor t an t  veh i c l e  for an 
i nd i v i dua l who wi shes to ho l d  some o f  h i s  i nvestmen t s  i n  t h a t  
form.  l t  i s  an i mpor t an t  veh i c l e  for concerns fa l l i ng between 
thosE:! e x t r emes . Bus i ness corpor a t i on l aw mus t  i n  some way dea l 
w i t h  concerns a t  vas t l y  d i f f erent l eve l s  of s i ze and comp l ex i t y .  

I t  wou l d  be pos s i b l e  t o  prov i de one s t a t u t e  for the l a rge 
bus i ness corpor a t i on and one for t he sma l l ;  and , i ndeed , t ha t  i s  
done i n  severa l European j u r i sd i c t i ons . We t h i nk t h a t  i t  i s  more 
e f f i c i en t  to dea l w i t h  the who l e  subject  in one s t a tu t e . and the 
d r a f t  Act a t temp t s  to do so , as do t he CBCA and a l l  the 
prov i nc i a l  bus i ness corpo r a t i ons s t a t u t es . The e f f or t ,  however , 
g i ves r i se to d i f f i cu l t i es and a bus i ness corpor a t i ons s t a t u t e ,  
wh i l e  i t  may i n  many i n s t ances b e  ab l e  t o  prescr i be ru l es equa l l y 
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appropria t e  to l a rge and sma l l  corpor a t i ons ( e . g . , i ncorpor a t i on 
procedure .1 may i n  many others l e . g . , so l i c i t a t i on of prox i es !  be 
compe l l ed to prov i de d i fferent r u l es for d i fferen t c l asses of 
cor-por a t i ons . 

i i i  1 The d i s t i nc t i on between oub l i c  and pr i va t e  
compa n i es 

The ear l y  E ng l i sh and t.. l ber t a  Compan i es A c t s  made l i t t l e 
d i s tinc t i on between c l ose l y  he l d  compan i es and w i de l y  he l d  
compa n i e s . They l a t er  bega n .  however , t o  i mpose requ i r emen t s  
1 e . g . , t h e  pub l i c  f i l i ng o f  f i nancia l s t a t emen t s  I wh i ch were 
found undu l y  onerous upon c l ose l y  he l d  compan i e s ,  and they 
t herefore made a d i s t i nc t i on between what  wer e ,  and a r e , 
charac t er i zed as " pub l i c "  companies and what  were . and a r e .  
cha r a c t e r i zed a s  " p r iva t e "  compan i es .  

The d i s t i nc t i on i s  based on t h r ee t h i ngs : t he number of 
shareho l der s ;  d i s t r i but i on of secur i t i es to the pub l ic ;  and 
fr·eedom of t r ansfer of shares . Under t he ACA , a pr i va t e  company 
i s  one wh i ch r e s t ric t s  or prohi b i t s  t he t r ansfer of any of i t s 
shares ; wh i ch l i m i t s  i t s shareho l ders ! ap a r t  from present and 
past  emp l oyees ) to no more than 50 ; and wh i c h  proh i b i t s  an 
i nv i t a t i on to the pub l i c  to subscr i be for shares or deben tures . 
I t  w i l l  be noted t h a t  i f  i t  does not meet a l l  t h r ee of t hese 
requ i r emen t s ,  the company i s  not en t i t l ed to the benef i t s  of 
be i ng a p r i v a t e  company ( ACA s .  48 ! ;  i t  may in fact  have t h ree 
shareho l de r s  and no a s se t s ; and i t  may never have i nv i ted t he 
pub l i c  to subscr i be for a share or deben ture ; but i t  may s t i  1 1  be 
a " pub 1 i c '' company . 

The d i s t i nc t i on between pub l i c  and pr i va t e  comp a n i e s  is one 
of l ong s t and i ng :  i t  i s  one to wh i ch t he l awyers and bus i nessmen 
of A l ber t a  a r e  accu s t omed and w i t h  wh i ch they a r e  fami l i ar : and 
!. w i t h  t he excep t i on of some border l i ne prob l ems of def i n i t i on 1  i t  
i s  s i mp l e .  We therefore approached t he ques t i on w i t h  a b i a s i n  
favour of r e t a i n i ng t he d i s t i nc t i on i n  t he d r af t  Ac t .  

We have gr adua l l y moved to the conc l us i on , however , t h a t  the 
d i s t i nc t ion i s  not one wh i ch i s  appropr i a t e  to the needs of the 
pr'esent and of t he foreseeab l e  futur e .  I n s t ead , t here are two 
other dis t i nc t i ons wh i ch appear to us t o  have func t i ona l 
s i g n i f i cance . 

( i i i )  Proposed d i s t i nc t ions 

i A 1  Re l a t i onship be tween shareho l de r s  and 
management 

F a i rness among shareho l de r s  and shareho l der groups i s  an 
objec t i ve sought by t he draft Ac t .  Often , however ,  r u l e s  wh i Gh 
promote f a i rness de t r act  from bus i ne s s  eff i c i ency or from the 
abi l i t y of shareho l de r s  to manage a bus i ness corpor a t i on as t hey 
want i t  managed . One of t he c i rcums t ances wh i ch may affect t he 
s t r i k i ng of t he best b a l ance among these compe t i ng va l ues i s  the 
re l a tive par t i c i pa t i on of the shareho l d e r s  in the management of 
t he corpor a t i on .  For e x amp l e ,  mand a t or y  proxy s o l i c i t a t i on and 
t he d i sc l osure t h a t  goes wi t h  i t  promo t e  fa i rness because they 
i mprove t he abi l i t y of shareho l de r s  to make effec t i ve dec i s i ons 
i n  t he gener a l  i n t eres t ,  but  the cos t and r i g i d i t y  of t he proxy 
sol i c i t a t i on procedure de t r a c t s  from bus i ness e ff i c i ency . I n  the 
case of a l a rge corpor a t i on w i t h  many shareho l der s ,  fa i rness i s  
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t he cons i de r a t i on wh i ch shou l d  preva i l .  and proxy so l i c i t a t i on 
shou l d  be mand a t or y .  I n  the case o f  a sma l l corpor a t i on i n  wh i ch 
a l l  or mo s t  s h areho l de r s  a r e  l i ke l y  t o  par t i c i pa t e  i n  management 
or have a c l ose r e l a t i onsh i p  w i t h  t hose who do , cons i de r a t i ons of 
bus i ness e f f i c i ency preva i l  and proxy so l i c i t a t i on shou l d  not be 
mand a t or y .  There are o t her e x amp l es i n  the d r a f t  A c t  i n  wh i ch 
the same f a c tor , i . e .  the r e l a t i ve c l oseness of the shareho l de r s  
t o  managemen t ,  a f f ec t s  the ba l anc i ng o f  compe t i ng va l ues . We 
t h i nk t h a t  t h a t  f ac t or 1 s  of ten i mpor t an t ,  and we now address 
our s e l ves t o  d i s t i ngu i sh i ng between corpor a t i ons i n  wh i ch 
f a i rness shou l d  rece i ve g r e a t e r  emph a s i s  i n  these cases , and 
corpor a t i on s  i n  wh i ch the emph as i s  shou l d  be more on bu s i ness 
e f f i c i ency . 

I t  wou l d  not be p r ac t i cab l e  for t he proposed ABCA to make a 

d i s t i nc t i on i n  the r u l es based on a d i v i s i on between a con t ro l  
group o f  s h a r eho l d e r s  and ano t he r  group : such a t e s t  wou l d  on l y  
c r e a t e  con f u s i on .  l t  wou l d  be p r ac t i cab l e  t o  say t h a t  a g i ven 
r u l e  app l i es t o  a corpor a t i on i f  a l l  i t s shar eho l de r s  a r e  
d i r e c t or s ,  because t h a t  i s  some t h i ng w h i c h  can b e  e a s i l y  and 
objec t i ve l y  determi ned ; b u t  we t h i nk t h a t  such a d i s t i nc t i on 
wou l d  app l y  some protec t i ve r u l es t o  too many corpor a t i ons 1 n  
w h i c h  t he r e  i s  a c l ose r e l a t i on s h i p  among shareho l d e r s  and i n  
wh i ch t h e  r u l es a r e  no t needed. We have conc l uded t h a t  a 
d i s t i nc t i on shou l d  be made on t he b as i s  of the number o f  
shareho l de r s ; s u c h  a t e s t  mus t  neces s a r i l y b e  somew h a t  a r b i t r ary . 
b u t  i t  wou l d  r e f l ec t  wha t  we be l i eve t o  be a f ac t ,  n ame l y ,  tha t 
l. up t o  a cer t a i n  poi n t ) the l a rger t h e  nurrber of s h a r eho l der s ,  
t he l es s  l i Ke l y  i t  i s  t h a t  a l l or mos t of t hem w i l l  be i nvol ved 
i n  management or have a c l ose r e l a t i on s h i p  to t he shareho l ders 

who a r e .  

I t  appe a r s  t o  u s  t h a t  t he l i ne shou l d  be d r awn long before 
t he ACA number of 5 C  shar eho l d e r s  p l us p a s t  and present emp l oyees 
i s  reached . The range w i t h i n  wh i ch we t h i nk i t  shou l d  l i e i s  
be t ween 1 0  and 2 0 .  and we a r e  s a t i s f i ed t o  adopt t he number 1 5 ,  
wh i ch i s  used i n  t he CBCA for t he same purpose . T h a t  i s  t he 
number wh i c h  i s  used i n  t he d r a f t � e t  to d i f f e r en t i a t e  between 
th� c l ose l y  he l d  corpor a t i on t o  wh i ch some pr' o t ec t i ve r u l es wou i d  
not app l y , and t he more w i de l y  he l d  corpor a t i on t o  wh i c h they 
wou l d  app l y .  The c l ass o f  corpor a t i on s  w i t h  1 5  or fewer 
shareho l de r s  wou l d  i nc l ude the g r e a t  major i t y o f  A B C A  
corpor a t i on s . 

1 8 1  D i s t r i bu t i on of secur i t i es to t he pub l i c  

We t h i nk t h a t  one o t her d i s t i nc t i on mus t  a l so be made . a 
d i s t i nc t i on between corpor a t i on s  wh i ch d i s t r i bu t e  secur i t i es t o  
the pub l i c  a n d  corpor a t i on s  wh i ch d o  not : another gr oup o f  
p r o t ec t i ve r u l es are . w e  t h i nK nec e s s a r y  f o r  t he d i s t r i bu t i ng 
corpor a t i on .  Many of these r u l e s  r e l a t e  t o  t he p r o t ec t i on o f  
i nves t o r s  i n  t he c a p i t a l  ma r Ke t s  n. s  such , r a t her t h a n  to the 
p r o t ec t i on of shareho l d e r s  a s  such . R u l es protec t i ng i nves t o r s  
a r e  proper l y  w i t h i n  t h e  pur v i ew o f  secur i t i es l eg i s l a t i on r a t her 
t han the purv i ew of busi ness corpor a t i on l eg i s l a t i on ,  b u t  there 
are a l so some d i f ferences between d i s t r i bu t i ng corpor a t i ons and 
o t her corpor a t i ons whi ch are r e l ev a n t  to corpor a t e  l eg i s l a t i on : 
t he d r a f t A c t  wou l d  accor d i ng l y  make a number of d i s t i nc t i ons 
between the two c l asses o f  cor por a t i ons . The prec i se l i ne 
between t he two wou l d  be dr awn by t he def i n i t i on of " d i s t r i but i ng 
corpor a t i on "  i n s .  1 ( i  1 of t he d r a f t  A c t . 



T he CBCA a l so makes spec � a l  p�ov � s � on for d i s t r i b u t i ng 
corpor a t i ons . I t  does not de f i ne t he t e r m ,  but r e fe r s  f rom t i me 
to t i me to " a  corpor a t i on any of whose i s sued secu r i t i es are or 

wer-e pa r t  of a d i s t r i bu t i on to t he pub l i c  and rema i n  ou t s t and i ng 
and a r e  he l d  by more t h a n  one person " . The def i n i t i on i n  the 
proposed s .  1 I i i d i f fe r s  in two respec t s :  

I t  exc l udes cor·por a t i on s  wh i ch do not have more t han 15 
s h a r eho l der s .  T h a t eY. c l u s i on c r e a t e s  the pos s i b i l i t y t h a t  a 
con t r o l  group may conve r t a d i s t r i bu t i ng corpor a t i on i n to a 

non - d i s t r i bu t i ng cor por a t i on by buy i ng out a l  1 b u t  1 5  
shareho l der s ,  and i t  may be a rgued t h a t  t hey shou l d  not be 
ab l e  to change t he ground r u l es i n  t h a t  way . However , the 
spec i a l  prov i s i ons seem t o  u s  t o  be l i ke l y  t o  be more of a 
burden than an advant age to a corpor a t i on w i t h  a sma l l  
number of s h a r'eho l de r s , and we t h i nk t h a t  the p r o t ec t i on of 
the i �ves t or a s  such shou l d  be l e f t  t o  the Secur i t i es Ac t .  

2 .  I t  does not i nc l ude t h e  ho l der s of secur i t i es or debt 
ob l i ga t i ons u n l es s  t he secur i t i es can be conve r t ed i n to 
shares . We t h i nk t h a t  the spec i a l  r u l e s  re l a t i ng to 
d i s t r i bu t i ng corpor a t i on s  are for t he bene f i t  of 
s h a r eho l d e r s  and not bondho l d er s .  

( C )  Resu l t i ng c l a s s i f i ca t i on 

l t  wi 1 1  accor d i ng l y  be found t h a t  for t he purposes o f  some 
r u l e s  1 e . g . , mand a t or y  so l i c i t a t i on of prox i es )  the d r a f t  Ac t 
d i s t i ng u i shes between corpor a t i ons wh i ch have 1 5  s h a r eho l de r s  or 
l e s s  and corpor a t i on s  wh i ch have 1 6  s h a r eho l de r s  or more . I t  

w i l l  a l so be found t h a t  for t h e  purposes o f  o t her r u l es ( e . g . , 
numbers of d i r ec t o r s  and t he requ i r emen t o f  an a ud i t comm i t t ee \ 
i t  d i s t i ngu i shes between a corpor a t i on wh i ch d i s t r i b u t e s  shares 
t o  t he pub l i c and one wh i ch does not . We recogn i ze t h a t  the 
d i s t i nc t i on s  nece s s a r i l y i nvo l ve a r b i t r a r i ness - � the manageme n t  of 
a par t i cu l ar 1 0 - shareho l der corpor a t i on may be dan i na t ed by one 
s h a r eho l de r  to the u t t e r  exc l u s i on of t he res t , w h i l e  a l l  the 
shareho l de r s  of a pa r t i cu l a r  2 0 :- sh a reho l de r  corpor a t i on may meet 
da i l y and go over t he books and ma i l  together ; and a d i s t r i bu t i ng 
corpor a t i on whose shares have come to be he l d  by 1 6  s h a r eho l de r s  
may b e  much mo r e  c l ose l y  Kn i t  t han a non-d i s t r i bu t i ng corpor a t i on 
w i t h  S C  shareho l der s .  However , we t h i nk t h a t  t he d i s t i nc t i on s  
wh i ch wou l d  b e  made b y  t he d r a f t  A c t  a r e  va l i d f o r  t he grea t 
major i t y of D. l ber t a  cor-por a t i on s . 

1 b )  C.ompan i e s  1 i m i  t ed .Qy gua r a n t ee 

ACA s .  1 7  provi des for compa n i es l i mi ted by guar a n t ee , w i t h  
o r  w i t hou t s h a r e  c a p i t a l . W e  a r e  n o t  a w a r e  of a n y  cons i de r a t i on 
w h i c h  wou l d  make t h i s  form o f  b u s i ness corpor a t i on des i r a b l e  for 
a prof i t -mak i ng bus i ness ven t u re and t he d r a f t  Act t h e r e fore does 
not prov i de for i t .  For the t i me be i ng i t  w i l l  con t i nue t o  e x i s t  
i n  t he ACt.. and w i l l  t h e r e f o r e  be ava i l a b l e  for non - pr o f i t  mak i ng 
compan i es under P a r t  I X  of t h a t  he t .  Whe ther or not i t  shou l d  
con t i nue t o  be a va i l ab l e  for not - fo r - pr of i t  corpor a t i ons under 
new l eg i s l a t i on ·i s a ques t i on t h a t  can be cons i dered i n  
connec t i on w i t h  t h a t  subjec t . 
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l e !  Spec i a l l y  l i mi t ed compan i es 

The spec i a l l y l i m i ted company was appar-en t l y  a form of 
corpora t i on prov i ded for use i n  connec t i on w i t h  h i gh r i sk m i n i ng 
ven t ures , under wh i ch a shareho l der cou l d  t urn back h i s  shares i f  
he d i d  not want to pay a ca l l .  ACA s .  1 9  prov i des for i t .  
However . s i nce t he advent of no par va l ue shares , we can see ne 

func t i on to be performed by such a cor pora t i on and t he dra f t  � e t  
t herefor e ,  wou l d  not provi de for i t .  



1 . �omponen t s 

I l l  . 

CONST I T UT I O N  O F  THE CORPOR A T I ON 

1 9  

A bus i ness corpor a t i on necessa r i l y has a cons t i t u t i on wh i ch 
e s t ab l i shes i t s essen t i a l  character i s t i c s .  I t  a l so necessa r i l y  
has r u l e s  wh i ch gover n  the management o f  i t s a f f a i r s ; we propose 
to t re a t  t he l a t ter as pa r t  of i t s cons t i tu t i on ,  though Gower i s  
carefu l to segrega t e  t hem f r om  i t  \ Gowe r , p .  1 6 ,  1 7 1 .  Our 
reasons for t h i s  t re a t ment a r e , f i r s t l y ,  t h a t  i t  i s  not a l ways 
easy to make the d i s t i nc t i on between essent i a l  cha r ac t e r i s t i cs 
and r u l es of managemen t ,  and , second l y ,  that  s t rong reasons of 
exped i ency requ i re the l aw to permi t t he m i ng l i ng of bo t h  i n  the 
pr i nc i pa l  cons t i t u t i ona l document . 

The s t a t u t e s  t hemse l ves . t he ACA and t he CBCA , and the d r a f t  
A c t  a l so ,  con t a i n  many prov i s i ons r e l a t i ng to t h e  essen t i a l  
character i s t i c s  of t he bus i ness corpor a t i on and t o  i t s i n t e r na l 
managemen t ,  and these i n  a sense form p a r t  of i t s cons t i t u t i on .  
V.1e propose i n  t h i s  pa r t  of our Repor t ,  however , t o  d i scuss the 
par t s  of the cons t i t u t i on wh i ch are under the con t r o l  of the 
corpor a t i on .  

2 .  Con s t i tu t i ona l Documen t s  

T he cons t i t u t i ona l documen t s  o f  a n  ACA company a r e  the 
memorandum of a s soc i a t i on and t he a r t i c l es of assoc i a t i on .  T he 
memorandum of a s soc i a t i on e s t ab l i shes t he fundamen t a l  
character i s t i c s  of t he company { e . g .  i t s objec t s  and i t s 
capi t a l i za t i on ) ; and i t  may a l so con t a i n  prov i s i ons w h i c h  r e l a t e  
t o  i t s i n t erna l cons t i t u t i on and wh i ch usua l l y appear i n  the 
ar t i c l es o f  a s soc i a t i on but for wh i ch spec i a l  e n t r enchment i s  
des i red ( e . g . , res t r i c t i ons on share t r ansfers ) .  The a r t i c l e s  of 
a s soc i a t i on set  out the r u l es govern i ng the i n terna l wor k i ngs of 
t he company { e . g  . .  vot i ng , and the number and e l ect i on of 
d i rector s :! , but some of t hose r u l es a f fect  t h i rd par t i es who dea l 
w i t h  the company I e . g  . .  t h e  a u t hor i t y of d i r ec tors to bor row , and 
t he ru l e s  wh i ch d e t e r m i n e  t h e  of f i c i a l s  who mus t  a f f i x  t he 
corpor a t e  s ea l ! .  The adop t i on of bo t h  a memorandum and ar t i c l e s  
of assoc i a t i on i s  r ea l l y mand a t or y  under t he A C A  I though 
t echn i ca l l y t he adop t i on of a r t i c l es m i g h t  be avoi ded i .  Wh i l e 
the ACA dea l s  w i t h  some bas i c  requ i r emen t s  con s i dered necessary 
for  t he protec t i on of  shareho l de r s  and out s i ders ! e . g . , the 
ho l d i ng of annua l gener a l  mee t i ngs and the proh i b i t i on of the 
payment of d i v i dends from c a p i t a l ) ,  i t  l eaves the cons t i t u t i on 
l a rge l y  wi t h i n  the con t r o l  o f  t he company ; t hough i f  a change i s  
t o  be made i t  usua l l y requ i r es a spec i a l  major i ty o f  shar eho l de r s  
and some t i mes a cou r t  order . 

Under t he usage we have adop t ed , t he cons t i t u t i on a l  
docume n t s  o f  a CBCA  corpor a t i on a r e  t he a r t i c l es o f  i ncorpor a t i on 
and t he by- l aws . ( We l eave for l a t e r  d i scus s i on t he unan i mous 
shareho l der agreemen t ) .  The a r t i c l es of i ncorpor a t i on a r e  
somewha t  s i m i l a r i n  concept to the A C A '  s memorandum o f  
a s soc i a t i on ,  b u t  t h e r e  are i mpor t an t  d i f ferences : i ns t ead of an 
objec t s  c l ause whi ch de t e r m i nes what  t he corpor a t i on can do the 
a r t i c l e s  of i ncorpor a t i on a r e  t he p l ace for s e t t i ng out 
r es t r i c t i ons on the bus i nesses wh i ch t he corpor a t i on may carry 
on ; t hey a r e  t he p l ace to prov i de for r es t r i c t i ons on share 
t r ansfer s ;  t hey e s t ab l i sh t he number . or at l e a s t  t he r ange of 
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number s ,  o f  d i rector s ;  and t hey e s t ab l i sh t h e  cap i t a l i za t i on of 
the corpor a t i on .  The ar t i c l es of i ncorpor a t i on may a l so be used 
to e n t r ench provi s i ons of i mpo r t ance r e l a t i ng to t he i n terna l 
management of the company ; whi l e  t he prov i s i ons o f  the by - l aws 
may be en t r enched , i t  i s  l i ke l y  to apppear more conven i en t  to put  
t h i ngs requ i r i ng entrenchment i n t o  the ar t i c l e s .  T he a r t i c l es of 
i ncorpor a t i on ,  however , do not i nc l ude the forma l s t a t ement made 
i n  t he memorandum of a s soc i a t i on under the ACA t h a t  t he l i ab i l i t y 
of t he membe r s  i s  l i mi ted , nor the provi s i on t h a t  t he subscr i be r s  
w i s h  to b e  i ncorpor a t ed and agree t o  t ake shares . 

The by- l aws of a CBCA corpor a t i on cover many of the t h i ngs 
covered by an A l be r t a  company ' s  a r t i c l e s  of assoc i a t i on .  T hey do 
not cover t hem a 1 1 .  however . For one t h i ng .  t he C BCt. i t se 1 f 
dea l s  w i t h many of t hese t h i ngs , t o  such an e x t e n t  t h a t  a CBC� 
corpor a t i on m i gh t , we t h i nk ,  manage w i thout by - l aws . For 
ano t her . t he by- l aws are usua l l y  subject to change for the shor t 
term by the d i rectors  and for t he l ong term by t he d i rectors w i t h  
t he approva l of a major i t y of t he shareho l de r s  who vo t e  a t  a 
gener a l  mee t i ng ,  so t h a t  t h i ngs con s i dered to have an i mpor t ant 
ef fect upon shareho l de r s  or the corpor a t i on a r e  l i ke l y  to be put 
e l sewher e .  

T he ACA i s ,  of course , based on t he pa t tern e s t ab l i shed by 
the E ng l i sh Compan i es Ac t s ,  wh i ch tended to l eave t he company 
l arge l y  i n  con t r o l  of i t s own const i t u t i on ,  subject on l y  to a 
m i n i mum number of r u l es con s i dered necessary for t he protec t i on 
o f  s ha r e ho l ders and out s i de r s .  On t h e  other hand , t he CBCA , 
w h i l e  i t  pays much a t t en t i on t o  the modern Amer i can s t a t u tes . 
a r ose aga i ns t  the background of t he previ ous feder a l  and On t a r i o  
Ac t s ,  wh i ch enacted many ru l es l ef t  b y  the E ng l i sh and A l ber t a  
Ac t s  t o  be dea l t  w i t h  i n  t he a r t i c l es o f  assoc i a t i on ,  and wh i ch 
d i v i ded the r ema i nder between t he f undamen t a l  char ter , i . e . .  the 
l e t t e r s  p a t en t , wh i ch was pub l i c ,  and the by- l aws , wh i ch were 
i n t erna l documents of much l e s s  i mpor t ance and not pub l i c .  

Shou l d  t he proposed ABCA s t ay w i t h a cons t i t u t i on composed 
of a memorandum and ar t i c l es of assoc i a t i on ,  or shou l d  i t  change 
to a cons t i t u t i on composed of a r t i c l es of i ncorpor a t i on and 
by- l aws? We do not see any i nn a t e  supe r i or i ty i n  e i t her 
cons t i t u t i ona l s t r uc t ur e . V.1e t h i nk t h a t  i t  wou l d  be qu i t e 
pos s i b l e  to dev i se a sa t i s f actory ABCA wh i ch wou l d  con t i nue the 
memorandum and a r t i c les of assoc i a t i on as the cons t i t u t i ona l 
documen t s  of the b u s i ness corpor a t i on ;  and t h a t  cou r se of ac t i on 
wou l d  enab l e  the new A c t  to come i n t o  force w i t h  a m i n i mum of 
cos t t o  ex i s t i ng compa n i es and w i t hou t t he upheava l and conf u s i on 
wh i ch w i l l  i nevi t a b l y  be gener a t ed by the e s t ab l i shment of a new 
system.  Those con s i de r a t i ons m i g h t  appear to d i c t a t e  t he 
con t i nu a t i on o f  the memorandum and a r t i c l es sys t em .  B u t  t here i s  
a coun t e r va i l i ng cons i d er a t i on w h i ch we have a l ready ment i oned , 
t h a t  i s ,  the great  i mpor t ance of a t t a i n i ng subs t an t i a l  uni formi t y  
between t he feder a l  and A l ber t a  bus i ness corpor a t i ons s t a t u t e s , 
and among as many prov i nc i a l  bus i ne s s  corpor a t i ons s t a t u tes as i s  
pract i cab l e .  T he g r e a t e s t  t h i ng t h a t  the CBCA d i d ,  t hough i t  may 
appear mundane , was to abandon the ant i quated s y s t em of 
i ncorpor a t i on by l e t t e r s  p a t en t  wh i ch was the i nsurmoun t ab l e  
ba r r i er t o  subs t an t i a l  uni formi t y  between t he fede r a l  and A l be r t a  
s y s t ems ; t h e  feder a l  a u t hor i ty h a s  accor d i ng l y  moved away f rom 
government a l  d i s c r e t i on to a sys t em wh i ch embod i es the bas i c  
pr i nc i p l e  that upon t he f i l i ng of spec i f i ed documen t s  wh i ch are 
s i rrp l e  in concept l i f  some t i mes comp l i ca ted in de t a i  1 ) ,  and upon 
payment of a fee based upon adm i n i s t r a t i ve cos t , gover nmen ta l 
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off i c i a l s  w i l l  i s sue a cer t i f i ca t e  of i ncorporat i on .  W e  are 
convi nced t ha t  i t  i s  i mperat i ve i n  t he l ong - term i n teres t s  of 
A l ber tans t hat  A l bert a  abandon t he e x i s t i ng form of corporate 
cons t i t u t i on ,  wh i ch i s  nov..• t he barr i er to subs t an t i a l  u n i form i t y .  
and t o  accept t he new form, wh i ch preserves t he o l d  bas i c  
pr i nc i p l e .  I n  o t her words .  we are convi nced t ha t  t he proposed 
ABCA shou l d  fo l l ow t he CBCA i n  requ i r i ng art i c l es of 
i ncorpor a t i on and i n  prov i d i ng for . but  no t requ i r i ng ,  by- l aws . 
and t he draft A c t  wou l d  g i ve effec t to t hat  v i ew .  

3 .  Con trac tua l Effect of Ar t i c l es and By- l aws 

Under /.. C A s .  2 9 ,  t he memorandum and art i c l es of assoc i a t i on 
are b i nd i ng upon t he company and t he members as i f  t hey had been 
s i gned by t h e  member's and con t a i ned covenan t s  to observe a l l t he 
prov i s i ons con t a i ned i n  t he m ,  '' subject to t he prov i s i ons of t h i s  
Act " llccord i ng t o  P rofessor L . C . 6 .  Gower ! Gower , p .  2 6 1 1 t he 
word i ng of t he sec t i on " can be t r aced back wi t h  var i a t i on s  to t he 
or i g i na l  A c t  of 1 84 4  wh i ch adopted t he e x i s t i ng met hod of form i ng 
an uni ncorpora ted j o i n t  s tock company by a deed of set t l ement 
l wh i ch d i d  of course cons t i t u t e  a con trac t be tween t he members 
who sea l ed i t J  and mere l y  superi mposed i ncorpora t i on on 
reg i s t ra t i on "  Profes sor Gower a l so po i n t s  ou t t ha t  much 
l ea r n i ng has been expended on t he var i ous coun t e r par t s  of AC� s .  
2 9 ,  and t h a t  t hey have been t h e  founda t i on of many dec i s i ons 
abou t t he r i gh t s  of shareho l de r s  among t hemse l ves and aga i ns t  t he 
C001)any ; he shows a l so t ha t  t he fu l l  i rrp l i ca t i ons of t h e  
prov i s i on have not been worked out . 

We do not t h i nk t ha t  i t  i s  necessary or des i rab l e  to car ry 
forward i n to t he p r oposed A B C A  any s ta t u t or y  con t r a c t  be tween 
shareho l d e r s  or between company and shareho l ders . T he s ta t u t e  
shou l d  s e t  o u t  t h e  r i gh t s  and ob l i ga t i ons of shareho l ders , 
d i rectors  and off i cers , and shou l d  prov i de remed i e s  when t hose 
r i g h t s  are i nfr i nged . There i s  no need to resor t to t he 
art i f i c i a l  i mp l i ca t i on of a con t r ac t , and , i ndeed , t he no t i on 
t hat  t here i s  a cont ract i s  l i ke l y  to i n t erfere w i t h  t he proper 
wor k i ng out of r i gh t s  and ob l i ga t i ons wh i ch ar i se because of 
re l a t i onsh i ps t he n a t u r e  of wh i ch i s  determi ned by l aw .  The on l y  
except i on ""'h i ch we wou l d  make t o  t ha t  propos i t i on i s  t h e  
unan i mous shareho l der agreement ; a dev i ce wh i ch i s  i n t ended to be 
used where t he par t i es w i s h  to b i nd t hemse l ve s  to some t h i ng wh i ch 
wou l d  depar t fl'om t he gene r a l  l aw ,  and to do so i n  a way wh i ch 
can be var i ed on l y  consensua l l y ,  un l i ke t he memorandum and 
ar t i c l es of assoc i a t i on wh i ch can be var i ed i n  ways presc r i bed by 
t he ACA . 

4 .  Unan i mous Shareho l der Agr eemen t s  

( a  1 F unc t i on of unan i mous shareho l de r  agreemen t s  

The CBCA does , and we t h i nk t he proposed A B C A  shou l d ,  l ay 
down many ru l es about t he conduct of t he affa i r s  of a bus i ness 
corporat i on and about t he re l a t i onsh i ps among t he shareho l ders , 
d i rectors and off i cers . They are t he ground ru l es des i gned to 
ba l ance t he conf l i c t i ng i n t e r e s t s  of t hose i nvo l ved i n  t he 
bus i ness corpora t i on and to p r ov i de for t he eff i c i en t  conduct of 
i t s  bus i ness . However , t he shareho l de r s  of a corpora t i on may 
want a d i ffer e n t  r u l e  or an add i t i ona l r u l e ,  and i f  t hey a l  1 
agree , and i f  t h e  change wou l d  not prejud i ce ou t s i ders , we see no 
reason why t he y  shou l d  not have i t ;  t he shareho l de r s  are ab l e  to 
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dec i de wha t r u l es ""'' ;  1 1  b e s t  p r o t ec t  t he i r  i n t e r e s t s  a n d  p r omo t e  
bus i ne s s  e f f i c i ency , a n d  t h e r e  i s  n o  a p p a r e n t  i nequa l i t y i n  
b a r g a i n i ng pos i t i on w h i c h  m i g h t  requ i r e the l aw t o  p r o t e c t  
s h a r e ho l de r s  who h a v e  add r es sed t he i r  m i nd s  t o  the subjec t and 
come to an agr eemen t .  

S h a r eho l de r s  o f  compan i es a l r eady e n t e r  i n t o  many p r i va t e  
con t r ac t s  gove r n i ng v a r i ous aspec t s  o f  t he i r  r e l a t i on s h i p  as 
such . To quote f r om a paper prepa r ed for us by P r o fe s sor 5 r  1 an 
H a n s en : 

T he scope of such agr eeme n t s  i s  
v i r t ua l l y un l i m i ted . They may p r e s c r i be 
vo t i ng procedures , a l l oc a t e  t he r i g h t  t o  
e l ect d i r ec t o r s  and of f i ce r s  t o  p a r t i cu l a r 
s h a r e ho l der s .  govern t he t r a n s fer of s h a r e s , 
provi de for f u t u r e  f i nanc i a l  con t r i bu t i on s  t o  
t h e  company by way o f  l oan , a n d  con t a i n  
buy- se l l  agr eemen t s  t o  dea l w i t h  t he 
con t i ngency o f  shareho l de r  dea t h ,  w i t h  or 
w i t hout i nsur ance fund i ng .  T h i s  l i s t  i s  not 
exhaus t i ve but g i ve s  t he mo s t common 
i n c l u s i on s  i n  s h a reho l de r  a g reemen t s .  

The p r e s e n t  l aw i s  t h a t  agr eemen t s  among s h a r eho l de r s  t ake e f fect 
on l y  a s  persona l con t r ac t s .  What we p r opose to d i s c u s s  i n  t h i s  
p a r t o f  our Repor t i s  the use of t he unan i mou s  s h a reho l de r  
agr eement a s  an i n s t r ument h av i ng a d i r e c t  e f f e c t  o n  the i n t e r n a l 
cons t i t u t i on o f  t he company i t se l f ,  a s  we l l  a s  upon the persona l 
r i gh t s  o f  the s h a r eho l de r s  among t hemse l ve s ; i . e .  as a 
cons t i t u t i ona l document wh i ch may mod i f y or supp l ement t he 
a r t i c l e s  o f  i ncorpor a t i on and by - l aws , and wh i ch may mod i f y even 
some r u l e s  wh i ch wou l d  be p r e sc r i bed by t he proposed !. BC..'l i t se l f .  
t hough i t  w i  1 1  not a f fect ou t s i de r s . 

i b 't E f f e c t  o f  unani mous s h a r eho l der agreeme n t s  

· i I P resent l aw - - A l be r t a  comp an i es 

A s  we have s a i d .  a u n a n i mous s h a reho lder agreemen t am:mg t he 
s h a r eho l d e r s  of an A l ber t a  company i s  mer e l y  a per son a l  con t r a c t  
a n d  accor d i ng l y  h a s  a number o f  weaknesses a s  a n  i n s t rument for 
regu l a t i ng t he management of t he compa n y  and for s h ap i ng i � s 
i n t e r n a l organ i z a t i on .  These weaknes se s  a r e  a s  f o l l ows : 

1 1 ) T he u l t i m a t e  l ega l va l i d i t y o f  an agreement i n ter fer i ng 
w i t h d i s c r e t i on of the d i r e c t o r s ,  even i f  t he agr eeme n t  
i s  e n t e r ed i n to b y  a l l  the s h a r' eho l d er s ,  i s .  a t  bes t ,  
doub t f u l  ( see . e . g . , A t l as Deve l opmen t s � .bJ..Q v .  
C a l o f  & Go l d  1 1 9 6 3 ! 4 1  W . W . R .  5 7 5  ( Ma n . Q . B .  I C n  
agreemen t  wh i ch a t t efl'f] t s  t o  obv i a te t h a t  d i f f i cu l t y by 
requ i r i ng the s h a r e ho l de r s  t o  do wha t t hey can to cause 
t he d i r e c t o r s  and the company t o  act i n  accordance w i t h  
the agr eement may be e f f ec t i ve ,  b u t  t he dev i ce i s  
unsa t i s f a c t or y .  

( 2 1  I t  i s  doub t f u l  t h a t  t he remedy o f  spec i f i c  per formance 
i s  ava i l ab l e  for much o f  wha t i s  con t a i ned i n  
s h a r e ho l de r s '  agreemen t s .  I ri  a c a se i n  wh i ch a 
b r eakdown of re l a t i ons between s h a r eho l de r s  i s  not 
ser i ou s  enough to jus t i f y w i nd i ng up the corrpany . a 
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means o f  speedy enforcement o f  t he r i gh t s  con fer r ed by 
a unan i mou s  agreement i s  h i gh l y  de s i r ab l e . 

1 3 '! An a c t of the company wh i ch con t r avenes t he agreement 
i s  v a  1 i d .  

1 4 1  The r u l es of  pr i v i t y  o f  con t r ac t  app l y ,  and t he 
agr eement may not b i nd a t r an s feree of s ha r e s . 

i i i .1 P resent l aw- - T he C B C �  

The C S C �  i n t roduced t he s t a t u t o r y  unan i mous sh a r eho l der 
agreement to Canada . The p r i nc i p a l  e l emen t s  i n  t he C B C A '  s 
l eg i s l a t i ve scheme a r e  a s  f o l l ow s : 

1 1 1  l t  conf i r ms the va l i d i t y o f  a unan i mous sharehol der 
agr eement wh i ch r es t r i c t s  t he managemen t power s  of the 
d i r e c t o r s  I s .  1 4 0 ; i 1 and . to t he ex tent o f  t he 
r e s t r i c t i on .  conf e r s  and i mposes upon t he 
s h a r e ho l der - p a r t i e s  t he power s ,  d u t i e s  and l i ab i l i t i es 
of d i rectors \ s .  1 4 0 , 7 1 1 •  

1 2 )  I t  a l l ows a unan i mou s  sha:-eho l der agreement t o  make 
prov i s i on for the f o l  l ow i r1g . even i n  ways wh i ch 
over r i de o the r prov i s i on s of t he e a : � :  

·f i l  the management o f  t ne bus i ness and a f f a i r s  of the 
company 1 s .  9 7  ( 1 1 1 ;  

l i i 1  the mak i ng of b y - l a�s 1 s .  98 ! :  

i i i i .i the appo i n t men t of o f f i ce r s  and t h e  de l eg a t i on of 
powe r s  to t hem i s .  1 1 6 

l i v i  the f i x i ng o f  t h e  r emu ner a t i on of d i rec t or s . 
of f i ce r s  and emp l oyees I s .  1 2 ·: 1 :  

( v i  add i t i ona l f i na nc i a l  i n forma t i on t o  be p l aced 
be fore t he annua l mee t i ng I s .  1 4 9 1 1 .< 1 C i i :  

\ v i ·� the power t o  borrow and g i ve secu ; i t y I s .  1 8 3 1 1 1 ! :  

l v i i l  c i rcums t ances under wh i ch a comp l a i n i ng 
shareho l der i s  ent i t l ed t o  dema nd d i s so l u t i on of 
the COIT4Jany I s .  2 0 7 1 1 \ l b l i ;  

( v i i i  l en t renchment of t he d i rector s aga i ns t  r effK)v a l  by 
t h e  shareho l der s I s .  6 1 3 ) ) .  

i 3 .! Excep t by t ak i ng away h i s  power s. , a unan i mou s  
shareho l der agreement cannot r e l i eve a d i rec t or of h i s  
duty of good fa i t h  ( because a unan i mou s  shareho l der 
agreement wou l d  be i nc l uded i n  the word " con t r ac t "  i n  
s .  1 1 7 I 3 1  I . 

( 4 ) A t r ansferee of t he shares i s  deemed t o  become a par t y  
t o  t he agreement i f  h e  h a s  actua l know l edge of i t  o r  i f  
a reference t o  i t  i s  consp i cuous l y  noted on t he share 
cer t i f i ca t e  I s .  4 5 1 8 ! ; 1 4 0 1 3 1  i .  

( 5 )  The cou r t  can requ i re t he COillJany , i t s d i r ec t o r s  and 
off i ce r s  to corrp l y  w i t h  t he agreemen t ,  and can r es t r a i n  
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t hem f rom act i ng in breach of i t  1: s .  2 4 0 ) .  

: ; ; ; P r oposa l s  

' A I  Scooe of t he unanimous shareho lder agreement 

We t h i nk t h a t  t he CBCA has made a use f u l  con t r i bu t i on to t he 
l aw of Canada on t he so l u t i on to t h e  four prob l ems we have 
ment i oned a t  pages 22 and 23 of t h i s  Repor t .  T t  prov i des a 
comp l e t e  so l u t i on to t he f i r s t  l t he doubt as to t he va l i d i t y of 
an agreemen t i n t e r fer i ng w i t h  t he d i r e c t o r s '  d i scre t i on ·1 and . 
w i t h i n  i t s scope . i t  prov i aes so l u t i ons t o  t he o t her t hree ! t he 
unavai l abi l i t y of spec i f i c  performance , t he e f fec t i veness of a c t s  
o f  t he company i n  con t r avent i on of i t ,  and t he d i f f i cu l t y of 
b i nding t he t r ansferee of shares ) .  T he pr i ma r y  approach of the 
c s c .:,  and i t s  Amer i can pr eceden t s ,  however , appe a r s  t o  resu l t  f r01T1 
a des i r e to have t he shar eho l de r s  r a t her t h a n  t he d i rectors  
manage a c l ose corpor a t i on ,  We  t h i nk that  t here are some ways 1 n  
which t h e  proposed ABC� cou l d  make t h i s  mos t usefu l device more 
read i l y  ava i l ab l e  for other purposes and t he r eby max i m i ze i t s 
usefu l ness . and we t h i nk t h a t  t he r e  a r e  some specif i c  probl ems 
wit h  i t  wh i ch t he proposed t. B C A  cou l d  so l ve .  We wi 1 1  now make 
proposa l s  accor d i ng l y .  S .  1 4 0 of t he d r a f t  A c t  wou l d  g i ve e f f ec t  
t o  them . 

We s t a r t  w i t h  one m i nor poi n t . I t  has been sugges t ed t h a t  
t h e  word " res t r i c t s "  i n  C B C A  s .  1 4 0 ( 2 !  does n o t  a l l ow a una n i rTDus 
shareho l de r  agreemen t to w i t hd r aw a l l  powers from the d i rec tor s .  
We t herefore propose t o  c l a r i fy the s ec t i on so a s  to make i t  
c l ear t h a t  a l l power can be w i t hdr awn f r om t he d i rector s .  

l t  w i l l  be noted t h a t  t he pr i nc i pa l  e l ement i n  t h e  CBC� 
def 1 ni t i on o f  t he unan i mous shareho l de r  agreemen t ,  apa r t  from 
unanim i ty , i s  t h a t  i t  i s  an agreement r e s t r ic t i ng t he power of 
t he d i r e c t o r s  to manage \ S .  1 4 0 i 2 1 1 ;  and i t  i s  the unan i mous 
shareho l der agreement as def i ned i n  t h a t  s ec t i on which is made 
b i nd i ng upon t r an s f e rees and enforceab l e .  T h e  spec i f i c t h i ngs 
wh i ch may be i nc l uded under the o t her provis i ons of  t he CBC� a l '  
res t r i c t  t he d i rectors '  power s  in some way , except t he provision 
r e l a t i ng to t he r i gh t  to demand d i s so l u t i on of t he company wh i ch 
appea r s  to be an excep t i on t o  t h a t  gene r a l  s t a t ement \ un l ess a 
r a t her a r t i f i ca l  reconc i l ia t ion i s  made by saying t h a t  
d i sso l u t i on t er m i n a t e s , and therefore i n terferes w i t h ,  the 
d i rec tors power t o  manage / Many of t he t h i ngs wh i ch 
shareho l d e r s  wi 1 1  want t o  dea l w i t h  w i  1 1  r es t r i c t  t he d i rectors ·  
powers to manage , b u t  some wi  1 1  do so on l y  i nc i den t a l l y  and 
i nd i r ec t l y or not a t  a l l ! e . g . , a prov i s i on t h a t  a l l  t he 
shareho l der s a r e  t o  be d i rector s ,  wh i ch wou l d  not affec t t he i r  
power s  once e l ec t ed :! , and some may be doub tfu l ( e . g . ,  op t i ons to 
acquire share s ,  wh i ch may or may not be regarded as affec t i ng t he 
d i rec t o r s '  power t o  determi ne t he va l i d i t y of share t r ansfers 1 

A l t hough one member of our Board i s  s t rong l y  of a con t rary 
view , we t h i nk ,  by a major i t y ,  that  if  a l l  t he shareho l der s are 
agreed , they shou l d  be ab l e  to make and to e n t r ench any provis i on 
wh i ch t hey want  to make about t he i n t e r n a l  affa i r s and 
organ i za t i on of t he corpor a t i on .  We fur ther t h i nk t h a t , a l t hough 
prov i s i ons of t he ar t i c l e s  of i ncorpor a t i on can be en t r enched , 
there a r e  many t h i ngs which wou l d  be more appropr i a t e l y  dea l t  
w i t h  i n  an agreement t han i n  t he a r t i c l es . S .  1 4 0 ( 1 1  of t he 
d r a f t  A c t  wou l d  t herefore expand t he C B C A ' s de f i n i t i on of 
una n i mous shareho l der agreement ( " an agreement descr i bed i n  s .  
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1 40 ( 1 ) " ) .  I t  wou l d  i nc l ude a n  agreement wh i ch regu l a t e s  t h e  
r i gh t s  a n d  l i ab i l i t i es o f  t he s h a r eho l de r s  among t hemse l ves and 
the corpor a t i on ,  and wh i ch regu l a t e s  the e l ec t i on of d i re c t or s .  
l t  wou l d  i nc l ude a n  a g r eement wh i c h  p r o v i des for the management 
o f  t he bus i ne s s  and a f f a i r s of t he corpora t i on , i n c l ud i ng the 
res t r i c t i on or w i t hd r awa l .  i n  who l e  or i n  pa r t ,  o f  the powe r s  of 
t he d i r ec t or s : and i t  wou l d  i n c l ude a n  agr eement wh i ch con t a i ns 
any o t he r  p r ov i s i on au thor i zed by t he p r oposed Ac t .  4ny 
unan i mou s  s h a r eho l de r  agreement wh i ch does any of t hose t h i 'lgs 
wou l d  be b i nd i ng and enforceab l e  t o  t he s ame e x t en t  as a 
unan i mou s  s h a r eho l de r  agreeme n t  wh i ch comes w i t h i n  t he present 
CBCA de f i n i t i on . Such an e x p an s i on wou l d ,  we t h i nk ,  g i ve t he 
s h a reho l d e r s  the ma x i mum power t o  regu l a t e  t he i r  own a f f a i r s i n  
accordance w i t h  the needs o f  t he p a r t i cu l a r corpor a t i on :  and . by 
r e a son of o t he r  p r ov i s i on s  of t he he t ,  we do n o t  t h i nk t h a t  � he 
expan s i on wou l d  adver se l y  a f f ec t  t h i rd p a r t i es . 

1 B i Spec i f i c  prob l ems 

i 1 Requ i rement of d i r ec t o r s  

CBCA s .  9 7 1 2 )  requ i res every corpor a t i on t o  have a t  l e a s t  
one d i re c t o r . So f a r  a s  the corpor a t i on and i t s s h a r eho l d e r s  a r e  
concerned . w e  see n o  va l i d r e a son why t he s h a reho l de r s  shou l d  
not . i f  they w i s h ,  manage t he corpor a t i on w i t hou t d i rec t or s . and 
i t  i s  q u i t e  a r gu a b l e  t h a t  no harm wou l d  be done t o  o t h e r s  by such 
a course of a c t i on .  T hese cons i de r a t i on s  wou l d  sugges t t h a t  s .  

9 7 ( 2 )  be made subject t o  an unan i mou s  s h a r eho l de r  agr eemen t .  
However , we a r e  r e l uc t a n t  t o  sugges t  t h a t  change . Desp i te the 
l i t er a l  word i ng o f  s .  1 8  o f  t he d r a f t  A c t , we t h i nk t h a t  the 

p r o t ec t i on t o  a t h i rd p a r t y  who dea l s  w i t h  a corpor a t i on comes 
down to h i s r i gh t  to re l y  upon a n  appe a r a nce of regu l a r i t y 
c r e a ted by t he corpor a t i on ;  and we t h i nk a l so t h a t  t he 
cor·por a t i on shou l d  be requ i red t o  p r ov i de t he founda t i on for t h a t  
appearance b y  nam i ng one o r  mo r e  f u nc t i on a r i e s  w i t h  the 
t r ad i t i on a l  appe l l a t i on o f  d i r e c t o r . I n t e r n a l l y t he d i r ec t o r s  
m i gh t  b e  depr i ved o f  power' s t o  what ever e x t e n t  t he s h a r eho l de r s  
unan i mou s l y  des i r e ,  b u t  e x t e r n a l l y t hey wou l d  prov 1 de a n  apo a r e n t  
source of a u t hor i t y to wh i ch ou t s i de r s  cou l d  t u r n . S .  9 7  2 o f  
t he d r a f t  A c t  wou l d  accor d i ng l y  f o l l ow C B C A  s .  9 7 : 2 1 .  

i i  1 Res i dence r equ i rement for d i rector s 

A una n i mous s h a r eho l de r  agreement c a n  w i t hd r aw a l  l power 
f r om t he d i r e c t o r s  b u t  under s ec t i on 9 7 1 2 )  t he corpor a t i on mu s t  
s t i  1 1  have a t  l ea s t  one d i r ec t or . A fore i gn p a r e n t  corpor a t i on 
cou l d  perhaps c i rcumvent t he e f f e c t  o f  t he r e s i dency requ i r ement 
for d i r e c t o r s  by re t a i n i ng a l l  of t he power s  of t he d i rector s and 
appo i n t i ng some i nd i v i du a l , who mee t s  t he res i dency requ i r emen t . 
t o  be a nom i n a l  or durrrny d i r e c t o r . We do not t h i nk t h a t  such a 
pos s i b i l i t y shou l d  prevent t he i mp l emen t a t i on o f  so use f u l  and 
i mpor t an t  a dev i ce as the unan i mou s  s h a r ehol der agr eemen t .  
F i r s t l y  any l i ab i l i t y w i l l  f a l l  f i r s t l y  upon the d i r ec t or and h i s  
r i gh t  i s  a r i gh t  over aga i ns t  t he s h a r eho l de r  l t he for e i gn 
p a r en u . No one l i ke s  to be sued , p a r t i cu l a r l y w i t h  t he 
pub l i c i t y  p r e s en t l y  g i ven to l i t i ga t i on .  Second l y  there i s  
no t h i ng preven t i ng t he fore i gn p a r e n t  f rom appo i n t i ng t ame 
r es i de n t  d i r e c t o r s  who w i l l  do a s  t hey a r e  t o l d .  I f  such c a n  be 
found there i s  no need for a unan i mou s  s h a reho l der agreemen: i n  
t he f i r s t  p l ace . 
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i i i 1 Amendment 

An argument can be made t h a t  i t  shou l d  be poss i b l e  to 
prov i de i n  a u n a n i mous s h a r eho l de r  agr eeme n t  for i t s amendment by 
l es s  t han a una n i mous agr eemen t .  A par t ner s h i p  agr eeme n t  can do 
t h a t . We a r e  i nc l i ned t o  t h e  op i n i on ,  however . t h a t  once the 
s h a r eho l d e r s  have adopted t he pr i nc i p l e  o f  unan i m i t y  in r e l a t i on 
t o  t he g r ound r u l es under wh i ch t hey a r e  to ope r a t e ,  t he same 
p r i nc i p l e  shou l d  a pp l y  to change s . S .  1 4 0 i 8 1  of t he d r a f t  A c t  
wou l d  t herefore requ i r e t h e  consent of a l l  t he s h a r eho l d e r s  to a n  
amendmen t .  

i v .I 'ollhere agreemen t ceases _!_g_ be una n i mous 

L new sh3 reho 1 der may acqu i r e s h a r e s  w i thou t know l edge of a 
unan i mous s h a r eho l der agr eemen t .  l t  i s .  we t h i nk .  obv i ou s  t h a t  
sucn a n  event w i l l  occur r a r e l y ,  i f  a t  a l l ;  b u t  we t h i n�, t h a t  i f  
i t  doe s . the res u l t i ng l eg a l s i t u a t i on shou l d  be c l e a r . 

The C B C A  s o l u t i on i s  t o  make the t r an s f eree of s h a r e s  a 
pa r t y  t o  t he unan i mou s  s h a r eho l der agreement ( C BCA s .  1 4 0 1: 3  
bu t on l y  subject to C B C A  s .  45 1 8 ) , under wh i ch t he agr eeme n t  i s  
i ne f f ec t i ve aga i n s t  a t r an s feree o f  s h a r e s  who h a s  �o a c t u a l 
�now l edge o f  t he agreement u n l e s s  the agreeme n t  or a r e f e r ence t o  
i t  i s  noted con s p i cuou s l y  o n  the s h a r e  cer t i f i c a t e .  W e  have two 
d i f f i cu l t i es w i t h  t he C B C A  s o l u t i on :  

' ·  C B C A  s .  4 5 1 8 1  appea r s  t o  p r o t e c t  any t r a n s f e r ee , i nc l ud i ng a 
donee , and even ! because C B C A  s .  44 ! 2 )  def i ne s  '' t r an s fer '' t o  
i nc l ude " t r a nsmi s s i on b y  oper a t i on o f  l aw ·· \ a person a l 
repr esen t a t i ve o f  a s h a r e ho l der who was bound by t he 
agr eemen t .  I S .  4 5 1 8 \  of t he d r a f t  Act  ·wou l d  p r o t ec t  on l y  
bona f i de p u r c h a s e r s  for va l ue and wou l d  t here fore avo i d  
t h a t  d i f f i cu l t y .  

2 .  � una n i mous s h a r eho l de r  agr eement may con t a i n  prov i s i ons 
wh i ch cannot proper l y  be a t  t he same t i me e f f ec t i ve aga i n s t  
some pa r t i e s  ·: t he p r e v i ous sharehol der s :  b u t  i ne f f ec t i ve 
aga i ns t  another I t he new s h a r eho l de r  i .  For e x amp l e ,  t he 
agr eeme n t  may prov i de t h a t  t he sha reho l de r s  may make t he 
b y - l aws : i t  appe a r s  i mp r ac t i c ab l e  t o  have a by - l a"'' wh i ch 1 s  
b i nd i ng upon some s h a r eho l de r s  ! because i t  i s  a u t hor i zed by 
an agreemen t wh i ch i s  e f fec t i ve aga i n s t  t hem 1 and not upon 
ano ther i because i t  i s  a u t hor i zed on l y  by an agreement wh i ch 
i s  i ne f fec t i ve a g a i n s t  h i m  I .  S i mi l a r prob l ems wou l d  a r i se 
i f  t he agreemen t f i xes t he remuner a t i on o f  t h e  d i r e c t o r s  and 
o f f i ce r s  o r  provi des for t he l i qu i da t i on o f  t he corpor a t i on 
or dea l s  w i t h  any o t he r  ma t t e r  o f  gener a l  app l i ca t i on t o  t he 
corpor a t i on or t o  a l l  t he s h a r eho l de r s . 

We note a l so t h a t  t he C B C A  does n o t  dea l w i t h  t he s i t u a t i on of 
the purcha ser o f  t r ea s u r y  s h a r e s . 

Jur P r e l i m i n a r y  D i scus s i on Paper on t he subject of the 
unan i mous sha reho l der agr eemen t sugge s t ed t ha t , i f  a s i t u a t i on 
a r i se s  i n  wh i ch not a l  1 s h a r e ho l de r s  a r e  par t i e s t o  w h a t  h a s  been 
a unan i mous shar eho l der agr eemen t .  t he agreement shou l d  cease to 
have e f f ec t  e :.;cep t to t he e x t e n t  t h a t  i t  cou l d  be enforced 
w i t hout t he suppor t of t he s t a t u t e :  i n  o t her words , t he agr eemen t 
wou l d  be b i nd ·i ng upon t he p r e v i ous par t i es and t he new 
s h a r e ho l de r  on l y  i f  and to t he e x t en t  t h a t  t h e  pr i nc i p l es 
app l i c a b l e  to ord i na r y  a g r e emen t s  wou l d  make i t  so . T h a t  
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sugge s t i on w a s  i n t ended to avo i d  t he concep tua l d i f f i cu l t i es o f  
t he C B C A  so l u t i on b y  i nva l i da t i ng those prov i s i ons wh i ch requ i re 
s t a t u tory suppor t ,  w h i l e  l eav i ng i n  force those prov i s i ons 
a f fect i ng t he con t r a c t u a l r i gh t s  of shareho l de r s  among 
t hemse l ves . I t  was recog n i zed t h a t  t h a t  so l u t i on cou l d  i n  a 
par t i cu l a r case g i ve r i se to d i f f i cu l t i es i n  sor t i ng out  the one 
k i nd of prov i s i on f r om the o t her , and to d i f f i cu l t y i n  dec 1 d i ng 
whe ther the pa r t i a l  i ne f fec t i veness of a par t i cu l ar prov i s i on 
wou l d  des t r oy t he who l e  subs t r a t um of t he agreemen t .  

Whi l e  we a r e  d i v i ded on the poi n t , a major i t y of our Board 
have , however , conc l uded t ha t , for two pr i nc i pa l  reasons , another 
so l u t i on shou l d  be dev i sed . One of those reasons i s  t h a t  the 
e f f e c t  of i nva l i da t i ng a l l  or pa r t  of a una n i mous shareho l der 
agreemen t may be very ser i ous for shareho l de r -par t i e s who have 
comni t ted subs t an t i a l  i nves tment to t he corpora t i on upon t he 
s t reng t h  of t he a r r angemen t s  embod i ed i n  the agr eemen t .  The 
second rea5on i s  t h a t  t he corpor a t i on and i t s  d i r e c t o r s  may we l l ,  
i n  i gnorance of the superven i ng i ne f f ec t i veness of a p r ov i s i on i n  
a unani mous shareho l der agreement I i f  i t  i s  made i ne f f ec t i ve ' . 
make bus i ness dec i s i ons and per form a c t s  wh i ch a r e  proper on l y  
because t he agreement a u t hor i zes them and wh i c h ,  w i thou t i t s 
protec t i on ,  w i l l  expose t hem to ser i ous l i ab i l i t y to the 
corpor a t i on and i t s shareho l d e r s  or to act i ons for breach of 
wa r r a n t y  of a u t hor i t y by ou t s i der s .  We t h i nk t h a t  t he i n teres t s  
of the i nnocent new sharehol der can be su f f i c i en t l y  recogn i zed by 
a no t her so l u t i on .  

The proposed so l u t i on ( wh i ch wou l d  be e f f ec ted by s .  140 i 2 )  
to 140 1 6 )  of t he d r a f t A c t ) i s  as  f o l l ows : 

1 .  The unan i mous shareho l der agreement wou l d  con t i nue i n  ef fect 
and the new shareho l der wou l d  be pa r t y  to i t  whe t he r  or not 
he Knew of i t  I s .  1 40 I 2 I and I 3 I . 

2. I f  t he new shareho l der acqu i res h i s  shares f r om t h e  
corpor a t i on i t se l f .  he wou l d ,  w i t h i n  a reasonab l e  t i rne , be 
ent i t l ed to resc i nd t he purchase 1 s .  14 0 \ 2 ) ) .  

3 .  l f  t he new shareho l der i s  a bona f i de purchaser for va l ue 
who acqu i r es h i s  shares f rom an e x i s t i ng shar eho l der w i t hout 
a c t u a l know l edge of the agreeme n t , and i f  h i s  t r a nsferer ' s  
share cer t i f i c a t e  does not con t a i n  a reference to t he 
una n i mous shareho l der agr eemen t ,  t he new shareho l der wou l d  
w i t h i n  3 0  days o f  h i s  acqu i s i t i on o f  know l edge o f  t he 
agreement be e n t i t l ed to object to i t  and to be bought out 
by the corpor a t i on at t he f a i r  va l ue of h i s  shares  \ s .  
14 0 ( 3 )  and ( 5 ) .

1 .  He wou l d  a l so be en t i t l ed to recover f r om 
h i s  t r ans ferer any amount by wh i ch t he purchase pr i ce wh i ch 
he p a i d  exceeds the f a i r  va l ue wh i ch he recovers f r om the 
corpor a t i on ( s .  140 ( 6 1  I .  

We t h i nk t h a t  that  pr oposed so l u t i on wou l d  be f a i r  t o  the 
corpor a t i on and the shareho l der s .  They wou l d  have to do on l y  two 
t h i ngs . One i s  to prevent t h e  corpor a t i on f r om i s su i ng new 
shares w i t hout t e l l i ng the purchaser about the agreemen t ;  tha t 
shou l d  not be d i f f i cu l t .  The second i s  to ensure t h a t  a l l share 
cer t i f i ca t e s  con t a i n  a refer ence to t he unani mous shareho l der 
agreemen t ;  except for cer t i f i ca t e s  e x i s t i ng be fore the proposed 
ABCA comes i n t o  force , t h a t  shou l d  not be d i f f i cu l t  e i t her , and 
s .  2 6 1  of t he d r a f t  A c t  wou l d  prov i de a means of ge t t i ng i n  those 
e x i s t i ng cer t i f i ca t es . I f  t he corpor a t i on and t he s h a r eholders 
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f a i  1 t o  t ake those s i mp l e  precaut i ons , t he corpor a t i on wou l d  on l y  
be subject t o  an ob l i ga t i on t o  buy back for t he i s sue pr i ce new 
shares i s sued by i t ,  or to an ob l i ga t i on to buy i n  a t  f a i r  va l ue 
o l d  shares acq u i red by bona f i de purchasers for va l ue and wi t hou t 
not i ce .  

We a l so t h i nk t h a t  t he so l u t i on wou l d  be f a i r  to purchas e r s  
of shares . A purchaser w i thou t no t i ce who buys t r easury shares 
wou l d  be a b l e  to e l ec t  between keep i ng t he shares and get t i ng h i s  
money back . t.. purchaser' who buys prev i ous l y  i s sued shares wou l d  
be war ned by a reference on h i s  t r ansferer ' s share cer t i f i ca t e  t o  
t h e  unan i mous shar· eho l der agreemen t .  I f  t he r e  i s  no warn i ng and 
he has no no t i ce he wou l d  be ab l e  to e l ec t  between keep i ng t he 
shares . on t he one hand . and . on t he o t her . get t i ng f a i r  va l ue 
for t hem f r om t he corpor a t i on and any ba l ance of h i s  money f rom 
h i s  t r ans ferer . I f  the unani mous shareho l der agreement preven t s  
t he purchaser f r om get t i ng good t i t l e t o  the shar es , he wou l d  not 
have an e f f ec t i ve e l ec t i on to keep t he shares , but h i s  
a l t e r na t i ve r i gh t s  wou l d  be adequa t e .  

I t  shou l d  be noted t h a t  t here i s  a body of op i n i on on our 
Board i n  f avour of  g i v i ng greater  recogn i t i on to the i n terest  of 
the t r ans feree , e i ther by requ i r i ng some form of pub l i c access to 
t h e  unani mous shareho l der agreemen t ,  or by protec t i ng the 
purchaser aga i n t  be i ng bound by the unani mous shareho l der 
agr eemen t ,  or bo t h . However , as  we have i nd i ca t e d ,  our major i t y 
v i ew i s  t h a t  so l u t i on descr i bed above , wh i ch i s  embod i ed i n  s .  
1 4 0 o f  t he d r a f t  Ac t ,  wou l d  prov i de t he be t t er ba l ance between 
t he r i gh t s  of o l d  and new shareho lders and wou l d  avo i d  the 
d i f f i c u l t i es i mp l i c i t in o t her so l u t i ons to the prob l em . 

v \  Du t i es and l i ab i l i t i es of d i rectors and 
shar eholder s  

--

The CBCA  i mposes upon d i r ec t o r s  t he d u t y  to comp l y  wi t h  t he 
Act , t he regu l a t i ons , t he ar t i c l e s .  the by- l aws and a una n i rrous 
shareho l der agreement ( C BCA s .  1 1 7 \ 2 ! ) ,  and i t  den i es l ega l 
e f f e c t  to any con t r ac t , presumab l y  i nc l ud i ng a unan i mous 
shareho l der agreemen t .  which wou l d  r e l i eve a d i r ec t or f r om any 
par t of t h a t  d u t y  ! C BCA s .  1 1 7 \ 3 1 ) .  l t  appears t h a t  the 
d i rectors '  dut i es cannot be wa i ved by t he corpor a t i on ( t hough 
presuma b l y  the corpora t i on can r e l ease a d i r ec t or from l i abi l i t y 
t o  i t  for a breach of d u t y  once the breach has occur r ed ) . 

Howeve r ,  CBCA  s .  1 4 0 1 4 1  i mposes on a shareho l der the dut i es 
of a d i r ec t or " to t he ex t e n t  t h a t  the ( unani mous shar eho l der ) 
agreement res t r i c t s  t he d i scr e t i on or power s  of t he d i rector s to 
manage t he bus i ne s s  and a f f a i r s  of the corpora t i on" , and r e l i eves 
the d i rectors of t he i r  du t i es and l i ab i l i t i es " to the e x tent  t h a t  
t h e  agreement r es t r i c t s  t he power s  o f  t he d i rec t o r s  to manage the 
bus i ness and a f f a i r s  of the corpor a t i on" . T h a t  prov i s i on i s  
con s i s tent w i t h  the i dea of t he shareho l de r s  as manager s ;  i t  
appe a r s  to say t h a t  as a power i s  rroved away from t he d i rector s ,  
t he dut i es a t tendant upon t h a t  power devo l ve upon the 
shareho l der s .  The devo l u t i on t akes p l ace by oper a t i on of l aw ,  
and , wh i l e i t  may be d i f f i cu l t  i n  a par t i cu l a r  case t o  dec i d e  
whe t her i t  has t aken p l ace , i t  does appear t h a t  t he C B C A  
i nescapab l y  f i xe s  someone , e i ther d i rector o r  shareho l der , w i t h 
t he d u t i es usua l l y  i mposed on d i r ec tor s .  

One sma l l po i n t  wh i ch ar i ses f rom t h i s  i s  t h a t  i f  a 
una n i mous shareho l der agreement w i t hdr aws power f rom the 
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d i rec tors and con f e r s  i t  upon someone o t her t h a n  t he 
shareho l der s .  t he du t i es assoc i a ted w i t h  t he power w i  1 1  devo l ve 
upon t he shareho l de r s ;  the e f f e c t  of t he C B C A  s .  1 4 0 1 4 '1 i s  not 1 n  
t erms l i m i t ed t o  cases i n  wh i ch t he shareho l de r s  t hemse l ves 
assume t he power . l t  may be t h a t  the subsec t i on w i l l  be g i ven a 
l i m i ted i n terpret a t i on .  but un t i l  t h a t  i s  done shareho l d e r s  
shou l d  recogn i ze the danger t h a t  t h e  l i qu i d a t or may t r y t o  hold 
t hem respons i b l e  for t he a c t s  of a t h i rd par t y  who manages t he 
bus i ness under a unani mous sha reho l der agr eemen t .  

Another ques t i on whi ch ar i ses i s  whe ther the adop t i on by the 
proposed ABCA of CBCA s .  1 4 0  I 4 1  wou l d  cause dut i es i mposed on 
d i rectors  under o t her prov i nc i a l  l aws to devo l ve upon the 
shareho l d e r s  as wel 1 ;  probab l y  t hey wou l d ,  as  t he l anguage i s  not 
r es t r i c t i ve .  The A BC A ,  as  prov i nc i a l  l eg i s l a t i on , wou l d  not be 
ab l e  to a f fe c t  dut i es i mposed upon d i rectors by va l i d feder a l  
l eg i s l a t i on ,  and , i f  there are no d i r ec t or s ,  i t  wou l d  be 
neces sar y ,  for t h e  purposes of t he feder a l  l eg i s l a t i on ,  to 
d e t e r m i ne who, i f  anyone , under t he c i r cums t ances are i nc l uded i n  
t he word " d i rec tor s "  a s  used i n  the feder a l  l eg i s l a t i on .  

Hav i ng s a i d  a l l  t h i s ,  we t h i nk t h a t  some prov i s i on shou l d  be 
made to appor t i on the respons i b i l i t i es between shareho l de r s  and 
d i rectors  i n  accordance w i t h  t he e f f ec t s  of a una n i mous 
shareholder agr eemen t ,  and we do not see any be t t er a l t e r na t i ve 
t han the CBCA s .  1 4 0 ( 4 ) . We wou l d  make one change . The 
d i rectors  are re l i eved of " du t i es and l i ab i l i t i e s " , whi l e  
'' du t i es " , but not " l i abi l i t i es "  devo l ve upon t he shareho l de r s ;  
and we suggest t h a t  bo t h  shou l d  devo l ve .  S .  1 4 0 ( 7 )  of the d r a f t  
A c t  wou l d  g i ve effec t  to our v i ews . 
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l V .  

NAME O F  T H E  C O R P O R A T I ON 

1 .  Word Denot i ng I ncorpor a t i on 

ACt.. s .  1 6 ( 1 J i a l  requ i r e s  the memorandum o f  assoc i a t i on of an 
� l ber t a  company to g i ve the company name w i t h  " l i m i t ed "  or " L td .  
as  t he l a s t  word . CBCA s .  1 0  a l l ows a corpor a t i on to use 
" L i m i ted " , " I ncorpor a t ed " or " Corpor a t i on "  in e i t her o f f i c i a l  
l a nguage , or t he abbrev i a t i on of any of them, a s  t he word 
denot i ng i ncorpor a t i on .  

A corpor a t i on'  s name shou l d  show t h a t  i t  i s  a corpor a t e  
bod y .  The word " L i m i t ed "  does t ha t . and i t  a l so conveys , t o  
anyone who s t ops and t h i nk s  about i t ,  t he not i on o f  l i m i ted 
l i ab i l i t y ;  for t h a t  reason i t  i s  probab l y  somewha t  be t t er than 
" Corpor a t i on "  and " I ncorpor a t ed " . F u r t her , the word " L i m i t ed '· , 
because i t  has been the ha l l ma r k  of a company i ncorpo r a t ed 
anywhere i n  Canada . may be be t t er known to t he Canad i an pub l i c  
t han are t he o t he r s  and i t  may t herefore be a more w i de l y  
under s t ood wa r n i ng of l i m i t ed l i ab i l i t y .  

We never t h e l ess t h i nk t h a t  t he ABCA  shou l d  f o l l ow the CBCA 
in a l l ow i ng the use o f  " I ncorpor a t ed "  and " Corpor a t i on "  and t he i r  
abbrev i a t i ons a s  i dent i fy i ng words .  We t h i nk t h a t  t hose words 
a r e  w i de l y  under s tood as deno t i ng i ncorpor a t ed bod i e s ;  
e x t r a -prov i nc i a l  corpor a t i ons us i ng t hem can and do r eg i s ter i n  
A l be r t a  and c a r r y  on bus i nes s ;  and corpor a t i ons us i ng them under 
the CBCA w i l l  be a b l e  to c a r r y  on bus i ness i n  A l ber t a .  We t h i nk 
a l so t h a t  t he F r ench ver s i ons shou l d  be perm i t t ed where t he 
danger t h a t  the gener a l  pub l i c  w i l l  be confused i s  not too grea t . 

Hav i ng some reserva t i ons about t he use of " I ncorpo r a ted" and 
" Corpor a t i on " , however .  we t h i nk t ha t ,  except i n  t he case of a 
profess i on a l  corpor a t i on .  t he proposed ABCA shou l d  requ i r e t he 
word denot i ng a corpor a t e  body to be the l a s t  word i n  t he name i n  
order to g i ve i t  emphas i s .  T h a t  requ i r ement wou l d  be a mi nor 
depa r t ure f rom the C B C A . I n  v i ew of t he i mpo r t ance of t he word 
we wou l d  a l so depa r t  f rom the CBCA  by de l e t i ng the power wh i ch 
CBCA s .  1 0 1 2 1  g i ves t he D i r e c t or l our Reg i s t r a r ! to exempt a body 
corpor a t e  f r om the use of such a deno t i ng word . 

S .  1 0  of the d r a f t  A c t  wou l d  g i ve e f fect to our proposa l s .  

2 .  Genera 1 S u i  t a b i  1 i ty 

Corpor a t e  names present a ve x i ng prob l em .  O n  t he one hand , 
i t s name , and t he r e fore the r i gh t  to choose i t s name . a r e  very 
i mpor t a n t  to a corpo r a t i on wh i ch dea l s  w i t h  t he pub l i c .  On t he 
o t her hand , i t s name shou l d  no t mi s l ead t he pub l i c  about the 
n a t u r e  of a corpor a t i on or about i t s i dent i t y or r e l a t i on s h i p  
w i t h  another corpor a t i on :  and one corpor a t i on shou l d  not b e  ab l e  
t o  make away w i t h  t he goodwi 1 1  of another by choos i ng t he same 
name or one wh i ch peop l e  a r e  l i ke l y  to t h i nk i s  the same one . 
W i t h  t he number of a c t i ve A l ber t a  compan i e s near i ng 1 4 0 , 0 0 0 , to 
say not h i ng of compan i e s  r eg i s tered i n  A l ber t a  and compan i es 
i ncorpora ted and reg i s t e r ed i n  o t her Canad i an ur i sd i c t i ons . i t  
i s  becom i ng very d i f f i cu l t  to choose a name wh eh w i  1 1  s a t i s f y  
t he wan t s  of t he i ncorpor a to r s  w i t hout coming n t o  conf l i c t  wi t h  
t he i n teres t s  o f  o t her s .  
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ACA s .  1 1  ( 1 )  spec i f i ca l l y  proh i b i t s  t he use of a name wh i ch 
i s  known to t he Reg i s t r a r  to be t he same as the name of an 
e x i s t i ng compan y ,  or wh i ch sugge s t s  a connec t i on w i t h  t he roya l 
fami l y  or a government or governmen t a l  a u t hor i t y .  I t  t hen goes 
on to proh i b i t t he use of a name wh i ch the Reg i s t r a r  f i nds 
objec t i on ab l e .  The Reg i s t r a r  has deve l oped same g u i de l i nes about 
wha t  he f i nds " objec t i onab l e " , e . g . , he wi 1 1  not accept a name 
wh i ch wou l d  i n f r i nge a t r ade name or wh i ch wou l d  p r e - emp t  a f i e l d  
o f  endeavour ( such a s  '' Sa l es and Ser v i ces L i m i t ed " ) and he w i l l  
refer names w i t h a federa l conno t a t i on to t he feder a l  government , 
names w i t h  a prov i nc i a l  conno t a t i on to t he prov i nce i n  ques t i on , 
and names w i t h  a profes s i ona l conno t a t i on ( e . g . , " E ng i neer i ng "  J 
to the profes s i on a l  body i n  ques t i on .  There are a l so other A c t s  
wh i ch spec i f i c a l l y  proh i b i t t he u s e  of words sugge s t i ng t h a t  a 
company i s  c a r ry i ng on a bus i ness regu l a t ed by one of them . CBC� 
s .  1 2 1  1 l i a )  mere l y  proh i b i t s  t he use of a name " t h a t  i s ,  as 
presc r i bed , proh i b i ted , or decep t i ve l y  m i sdescr i p t i ve " , but the 
regu l a t i ons made under i t  are not un l i ke t he A l ber t a  Reg i s t r a r ' s 
g u i de l i ne s .  

There i s  a t h r eshho l d  ques t i on whe t her , apa r t  f r om app l y i ng 
a number of spec i f i c  r u l e s ,  the Reg i s t r a r  shou l d  make any e f for t 
to con t ro l  corpor a t e  names admi n i s t r a t i ve l y ,  or whe t her 
i ncorpor a t o r s  of compa n i e s  and compe t i t o r s  shou l d  be l e f t  to fend 
for t hemse l ves . The present pract i ce h a s  some bad resu l t s :  
search i ng and adjud i ca t i ng upon names i nvo l ves an i nord i na t e  
d r a i n  upon t he admi n i s t r a t i ve resources of t h e  Compan i es Branch : 
and ob t a i n i ng t he Reg i s t r a r ' s approva l i s  of ten t h e  mos t 
t i me - consum i ng ,  and i n  some respec t s  i nh i b i t i ng ,  pa r t  of the 
process of i ncorpor a t i on .  However , we t h i nk t h a t  the 
consequences o f  abandon i ng t he present p r ac t i ce are l i ke l y  to be 
wor se than the consequences of con t i nu i ng i t .  I ncorpor a t or s  of a 
new company wou l d  be l i ke l y  to f i nd t h a t  they have i nadver ten t l y  
adopt ed a name wh i ch w i  1 1  br i ng t hem i n to conf l i c t  w i t h  an 
e x i s t i ng company : t h i s  wou l d  con t i nue to be t rue at l e a s t  un t i  1 
i t  becomes p r ac t i c ab l e  to i nc l ude i n  t he present feder a l  computer 
records ( or e l sewhere ! corpor a t e  names f r om across the coun t ry 
and f r om t he beg i nn i ng of t he i ncorpor a t i on of compan i es .  
I ncorpor a t o r s  m i g h t  a l so d e l i ber a t e l y  choose names i n t ended to 
enab l e  them to t ake advan t age of the good - w i  1 1  gene r a t ed by an 
ex i s t i ng company' s use of a s i mi l a r  name . An e x i s t i ng company 
wou l d  a l ways be i n  danger of f i nd i ng t h a t  a new corpor a t i on has 
been i ncorpor a t ed under an objec t i onab l y  s i m i l a r  name , and that  
i t s on l y  recourse wou l d  be expens i ve ,  t roub l esome and uncer t a i n  
l i t i g a t i on .  We have conc l uded t ha t , subjec t t o  adm i n i s t r a t i ve 
p r a c t i ca l i t y ,  the ev i l s of t he pf'esent sys t em shou l d  be accepted 
i n  order to avo i d  the evi l s  wh i ch wou l d  ar i se i n  i t s absence . We 
therefore propose i n s .  1 2  of t he d r a f t  A c t  l e g i s l a t i ve 
prov i s i ons wh i ch wou l d  preserve t h a t  sys t em .  They a r e  somewha t  
ITl()re e l abor a t e  t han CBCA s .  1 2 (  1 1  ( a  I .  

3 .  Des i gna t i ng Number s  

We need say not h i ng about the p r ac t i ce o f  a l l ow i ng a 
corpor a t i on to i ncorpor a t e  w i t h  a number as t he d i s t i nc t i ve part 
of i t s name o t her than t h a t  i t  i s  a use f u l  adm i n i s t r a t i ve dev i ce 
to f ac i l i t a te qu i ck i ncorpora t i on ;  t h a t  i t  i s  a u5e f u l  dev i ce 
wh i ch a l l ows i ncorpor a tors who do no t have a prac t i c a l  or 
aes t he t i c  need for a more euphon i ous or sugges t i ve name to avo i d  
t h e  d i f f i cu l t i es i nvo l ved i n  ha v i ng a name approved ; and that  we 
f i nd t he p r ac t i ce en t i r e l y  unobjec t i onab l e .  S .  1 1 1 2 J  of the 
d r a f t  A c t  wou l d  permi t i t .  
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4 .  Reser va t i on of Name 

I t  i s  obv i ous l y  h i g h l y  des i r ab l e  t h a t  i ncorpor a t o r s  shou l d  
be a b l e  t o  reserve a name whi l e  they a t t end to t h e  de t a i l s  o f  
i ncorpor a t i on .  S .  1 1  ( 1 J of t h e  d r a f t  A c t  f o l l ows C B C A  s .  1 1 !  1 
and wou l d  empower t he Reg i s t r a r  to reserve a name for 9 0  days ; 
t h i s  wou l d  a l l ow more t i me for t he i ncorpor a t i on process to be 
c a r r i ed t h rough than does t he 45 day per i od i n  ACA s .  1 1 ! 6 ) . and 
we do not t h i nk t h a t  any pub l i c  i n teres t wi 1 1  s u f fer f rom 
reserva t i ons for such a per i od .  S .  1 1  ( 1 :1 wou l d  not prec l ude the 
Reg i s t r a r  f r om g r an t i ng a second reserva t i on per i od :  aga i n ,  we do 
no t t h i nk t h a t  any pub l i c  i n t eres t i s  l i ke l y  to suf fer . Those 
v i ews represen t a change f r om the t e n t a t i ve v i ews expres sed i n  
P r e l i mi na r y  D i scus s i on P aper No . 3 ,  wh i ch s t ressed the work l oad 
i mposed upon the Reg i s t r ar by c a r e l ess and ha l f - hea r t ed name 
r e s e r va t ions . The R eg i s t r a r  cou l d .  however , e s t ab l i sh a po l i cy 
of g r an t i ng e x t ens i ons on l y  i n  except i ona l c i r cums t ances . such as 
the reserva t i on of  a name to be used f o l l ow i ng an ama l gama t i on i n  
wh i ch t he proceed i ngs are l i ke l y  t o  be prot r a c t ed .  

I t  shou l d  be noted tha t t he r e s e r v t i on of  a name does no t 
protect  the ho l der aga i ns t  the i ncorpor a t i on of a company w i t h  a 
con f l i c t i ng name e l sewhe re i n  or out of Canada . The 
i ncorpor a tors  can there fore be r e fused i ncor por a t i on i f ,  between 
the t i me of t he reserva t i on and the t i me of t he app l i c a t ion for 
i ncorpor a t i on ,  the Reg i s t r a r  l earns  of the ot her i ncor por at i on .  

5 .  O t her P r ov i s i on s  Respec t i ng Names 

There are a number of subjec t s  wh i ch we t h i nk are bes t  dea l t  
w i t h  i n  the d r a f t  l eg i s l a t i on i t se l f  and i n  t he anno t a t i ons and 
wh i eh we wi 1 1  therefore not de a 1 w i t h  her e .  These i ne 1 ude 
changes of name a t  the i n s t ance of t he Reg i s t r a r , t he name of a 
corpor a t i on formed by t he ama l gama t i on of corpor a t i ons . t he 
c a r r y i ng on of bus i ness by a corpor a t i on under a name o t her than 
i t s own , and t he set t i ng out of a corpor a t i on ' s name on 
con t r a c t s , i nvoi ces and o t her documen t s .  S .  1 2  and 1 3  of the 
dr a f t  Act dea l w i th them .  
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1 .  R eg i s t ered O f f i ce 
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The ACA requ i r es every company t o  have a r eg i s t e red of f i ce , 
wh i ch serves four purposes . I t  i s  an address for ser v i ce by 
ma i l :  i t  i s  a p l ace for ser v i ce by de l i very of documen t s :  i t  i s  a 
p l ace a t  wh i ch cer t a i n  records mu s t  be kept ; and i t  i s  a 
des i g n a t ed depos i t ory for documen t s  r e l a t i ng to cer t a i n  i n t erna l 
a f f a i r s  of a company such as shar eho l de r s '  requ i s i t i ons of 
mee t i ngs . revoc a t i ons of prox i e s ,  and documen t s  dea l i ng w i t h  t he 
l i qu i da t i on or r ev i va l  of a company . We t h i nk t h a t  the l a s t  
func t i on can be t r e a t ed a s  a pa r t i cu l a r  case o f  the t h i r d and 
t h a t  i t  does not requ i r e spec i a l t r e a t men t . 

Anyone who w i shes to do so shou l d  be ab l e  to serve a 
corpor a t i on w i t h  a docume n t  a t  a s t a t ed address e i ther by 
reg i s tered ma i l  or by de l i ver i ng t h e  documen t .  Per sons i n  
bus i ness shou l d  not . by i ncorpor a t i on ,  put others to t h e  t roub l e  
and expense o f  dec i d i ng who are t he proper persons t o  serve and 
of l oca t i ng t hem : and they shou l d  have the ob l i ga t i on of choos i ng 
a p l ace where someone w i  1 1  dea l w i t h  documen t s  de l i vered to t he 
p l ace or sent to i t  by ma i l .  Some t i mes conven i ence requ i res t h a t  
o t he r s  shou l d  b e  ab l e  to e f fect  ser v i ce b y  r eg i s t e r ed ma i l :  
some t i mes t he urgency of t he i r  a f f a i r s  or t he i r  need for 
cer t a i n t y  requ i r es t h a t  they be ab l e  to a t t end a t  a g i ven p l ace 
and serve a document by de l i very . Therefore there shou l d  be 
ava i l ab l e  bo t h  a ma i l i ng address for s e r v i c e  and a p l ace for 
s e r v i c e  by de l i ve r y . CBCA s .  2 4 7  prov i des for ser v i ce by ma i 1 
but not for ser v i ce by de l i very and we a r e  therefore depar t i ng 
from i t  by propos i ng that  the proposed ABCA shou l d  prov i de for 
bo t h ;  ACA s . 2 8 9  a l ready does so . Ser v i ce by ma i 1 wou l d  not be 
suf f i c i en t  i f  the document i s  not recei ved : see Comme n t  2 on s .  
2 4 7  of t he d r a f t  4c t .  

We see no reason , however , why t he address for ser v i ce by 
ma i 1 shou l d  be requi red by l aw to be t he address of t he p l ace for 
ser v i ce by de l i ve r y .  We t herefore propose t h a t  a corpor a t i on 
shou l d  be a b l e  to des i gn a t e  an address for ser v i ce by ma i 1 wh i ch 
i s  d i f ferent f rom the address of i t s r eg i s t ered of f i ce , the 
l a t ter be i ng t he p l ace for servi ce by de l i ve r y .  

CBCA s .  1 9  requ i res t he '' p l ace'' of t he r eg i s t ered of f i ce t o  
be shown i n  t he ar t i c l e s  o f  i ncorpor a t i on and t he ·· addr e s s '· to be 
shown i n  a not i ce .  We f i nd t h a t  us age somewha t confus i ng ( e . g  . .  
i s  a c i t y ,  town or v i l l age necessar i l y a " p l ace" whose boundar i es 
a r e  i t s l eg a l  boundar i es ?  What of an uni ncorpor a t ed set t l ement 
such as Sherwood ParK? ls  a farm a " p l ace " ? )  F u r t he r . we do not 
see t he need to e n t rench the " p l ace"  of t he r eg i s t e r ed o f f i ce i n  
t he ar t i c l e s  of i ncorpor a t i on ;  t he A C A  does not ent rench i t  
aga i ns t  t he w i  1 1  o f  t he company ( see ACA s .  3 3 ) and we have not 
heard any comp l a i n t s  t h a t  t he resu l t i ng f l e x i b i l i t y has been 
abused by the des i gna t i on of i nacces s i b l e  r eg i s t e r ed o f f i ces . We 
therefore propose t h a t  the d i rec t o r s  of a corpor a t i on have power 
to des i gn a t e  and change the r eg i s tered of f i ce and address for 
ser v i ce .  S .  1 9 i 6 )  of t he d r a f t  A c t  wou l d  i n-pose fur t her 
requ i remen t s  of access i b i l i t y and i nden t i f i ab i  l i t y .  
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2 .  Records and Records O f f i ce 

l a 1  Loca t i on and not i ce of records of f i ce 

T he ACA requ i res the share reg i s te r  I AC A  s .  5 6 :  t hough s .  5 7  
a l l ows i t  to b e  kept a t  a t r u s t  company' s o f f i ce ) ,  t he mor tgage 
r eg i s t er I s .  1 0 0 ) ,  and shareho l de r s '  m i nu t e s  I s .  1 4 6 1  to be kept 
a t  a company ' s r eg i s tered of f i ce .  CBCA s .  20 a l l ows t he 
spec i f i ed records to be kept a t  t he corpor a t i on ' s r eg i s tered 
of f i ce " o r  a t  any o t her p l ace i n  Canada des i gna t ed by t he 
d i r e c t or s " . We t h i nk t h a t  t he corpor a t i on shou l d  have t he 
f l e x i b i l i t y prov i ded by the CBCA ! e . g . , a corpor a t i on may wan t 
documen t s  ser ved on i t s so l i c i tors so t h a t  the documen t s  w i  1 1  
rece i ve a t t en t i on ,  whi l e  wan t i ng to keep i t s records a t  i t s p l ace 
of bus i ness ! ;  but  we t h i nk t ha t , un l e s s  i t  i s  t he same as the 
r eg i s tered o f f i ce .  t here shou l d  be a not i ce of t he records of f i ce 
a t  t he o f f i ce of t he R eg i s t r a r  of Corpor a t i ons , some t h i ng t h a t  
t he CBCA  does not prov i de for . S i nce t h a t  propos a l ,  together 
w i t h  our propos a l s  r e l a t i ng to t he corpor a t i on ' s reg i s t ered 
o f f i ce and ma i l i ng address cou l d  resu l t  i n  a corpor a t i on g i v i ng 3 
addresses , whi l e  t he R eg i s t r a r ' s compu ter can conven i en t l y  dea l 
on l y  w i t h  two , we propose t h a t  the l eg i s l a t i on g i ve way to the 
demands o f  techno l ogy and a l l ow a corpor a t i on to have a sepa r a t e  
records o f f i ce on l y  i f  i t  does no t a l so have a sepa r a t e  address 
for ser v i ce by ma i 1 .  We t h i nk t h a t  the records of f i ce shou l d  be 
i n  A l ber t a .  S .  1 9  of t he d r a f t  A c t  wou l d  g i ve e f f e c t  to t he 
v i ews wh i ch we have expressed . S .  2 0  wou l d  accommod a t e  t he 
e x i genc i es of a l arge corpor a t i on wh i ch ma i n t a i ns secur i t i es 
r eg i s t e r s  w i t h  one or more t r ansfer agen t s .  

( b l Records and access 

CBCA  s .  2 0 (  1 )  requ i res a corpor a t i on to keep a t  i t s 
r eg i s t e red of f i ce or des i gn a t ed p l ace i t s cons t i t u t i ona l 
documen t s ,  secur i t i es r eg i s t er l a  r eg i s t er of bo t h  shareho l de r s  
and t h e  h o l d e r s  o f  debt ob l i ga t i ons ! ,  shareho l d e r s '  m i nu t e s , and 
no t i ces of d i r ec t o r s . I t  gener a l l y  agrees w i t h  the prov i s i ons of 
t he A C A  r e fer red to above , and we propose t h a t  the d r a f t  A c t  
f o l l ow i t .  We a l so agree w i t h  CBCA s .  2 0 ( 2 1  and 2 0 ( 4 1  under 
w h i c h  accoun t i ng records and d i rector s '  m i nu t e s  mus t  be kep t , and 
made ava i l ab l e  for i nspec t i on by d i rec tor s ,  a t  a p l ace des i gn a t ed 
b� t he d i rector s .  S .  2 0  of t he d r a f t  A c t  g i ves e f fect to our 
V l eWS . 

S .  2 1 o f  t h e  d r a f t  A c t  dea l s  w i t h  access t o  t he records 
requi red to be kept a t  t he records o f f i ce and we refer the r eader 
to t h a t  s ec t i on and to t he not e s  appended to i t .  We draw 
a t t en t i on ,  however to two depa r t ures wh i ch i t  makes from CBCA  s .  
2 1 :  

1 .  We t h i nk t h a t  the pub l i c  shou l d  have access to t he 
secur i t i es r eg i s t e r s  of non - d i s t r i bu t i ng corpor a t i ons , and 
not mer e l y  to those of d i s t r i bu t i ng corpor a t i ons . The 
pub l i c  has t h a t  access i n  A l ber t a  now , and we see no va l i d 
reason for change . CBCA s .  2 1 1 1 J a l l ows such access on 1 y i n  
connec t i on w i t h  d i s t r i bu t i ng corpor a t i ons . 

2 .  Wh i l e we t h i nk t h a t  cred i tors shou l d  have access t o  t he 
pub l i c  documen t s  of a corpor a t i on ." we do not propose t h a t  
t hey shou l d  have access t o  shareho l de r s '  m i nutes , as  w e  do 
not see what  l eg i t i m a t e  i n t e r e s t  t he i r  access wou l d  serve . 



C B C A  s .  2 1 !  1 1 ,  g i ves such access to c r ed i tor s .  

We a r e  concerned about one other ques t i on :  shou l d  
shar eho l de r s  have access t o  the m i n u t e s  of d i rectors?  The 
a rgument in favour of an a f f i r ma t i ve answer i s  t h a t  the 
shareho l d e r s  are the owner s  of a corpor a t i on and shou l d  be 
en t i t l ed to see wha t  t he i r  servan t s ,  the d i rector s ,  are do i ng .  

35 

The a rgumen t s  on the other s i de a r e , f i r s t l y ,  the des i r abi l i t y of 
uni formi t y  w i t h  the C BC A ,  par t i cu l a r l y  where a depar ture f r om  
u n i formi t y  may m i l i t a t e  aga i n s t  a dec i s i on to i ncorpor a te under 
the p roposed A B C A ; second l y ,  the gene r a l  d i v i s i on of power s  
between d i r ec t o r s  and shareho l der s ;  a nd ,  t h i r d l y ,  the 
des i r abi l i t y i n  everyone' s i n t e r e s t  of protec t i ng the 
con f i den t i a l i t y of corpo r a t e  i n forma t i on where pub l i ca t i on wou l d  
a f fect t he bus i ness pos i t i on of the corpor a t i on .  We a l l f i nd the 
t h i rd argument dec i s i ve .  A compe t i tor shou l d  not be a b l e  to buy 
a share i n  a corpor a t i on and g a i n  access to a l  1 i n forma t i on 
ava i l ab l e  to the d i rector s .  We are accord i ng l y  sa t i s f i ed t h a t  
shareho l de r s  of d i s t r i bu t i ng compa n i es shou l d  not have access to 
d i rector s '  m i nu t es . The major i t y of us t h i nk t ha t . even i n  the 
case of c l ose l y  he l d  corpor a t i ons , the i n t eres t s  of a l l  a r e  be s t  
protected b y  ma i n t a i n i ng the con f i den t i a l i t y o f  d i rector s '  
proceed i ngs un l e s s  there i s  unan i mous agreement to the con t r a r y  
o r  un l es s  the d i rectors make the i n forma t i on ava i l ab l e :  for 
examp l e ,  even i n  the case of a c l ose l y  he l d  corpor a t i on ,  a 
shareho l de r  who sets  up a compe t i ng bus i ness shou l d  not have 
access to the corpor a t i on ' s con f i den t i a l  i n forma t i on .  A l t hough 
some members of our Board fee l t h a t  the reasons for 
conf i de n t i a l i t y are not compe l l i ng i n  the case of sma l l er 
corpor a t i ons , and wou l d  a l l ow the shareho l de r s  to have access to 
m i nu tes of d i rector s '  meet i ngs , s .  21 o f  the d r a f t  Act wou l d  g i ve 
effect  t o  the major i t y v i ew .  
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V I . 

R E L A T I ON S  OF T H E  COR POR A T I ON W I T H OUT S I D E R S  AND O T H E R S  

1 . Capac i ty and Power s  

1 a J  E x i s t i ng l aw 

An A l be r t a  company h a s  no capac i t y t o  enter i n t o  a con t r ac t  
for a purpose wh i ch i s  ou t s i d e  t he objec t s  o f  t he company a s  set 
ou t in i t s memorandum of a s s oc i a t i on .  An a t tempt t o  do so i s  
i ne f fec t i ve and t he p u r por ted con t r a c t  i s  vo i d  even i f  r a t i f i ed 
by a l l  shareho l de r s . T he House o f  Lords so he l d  i n  A s hbury 
R a i l way C ar r i age and l ron Company v .  R i che i 1 8 7 5 J 7 H . L .  6 5 3  w i t h  
regard t o  an E ng l i sh memorandum and a r t i c l e s  company , and t h a t  i s  
t he l aw o f  4 l ber t a  today w i t h  regard t o  a memor andum and ar t i c l e s  
company i ncorpor a t ed under t he A C A . The e f fe c t  of t he r u l e  i s  
s t reng t hened by t he f u r t he r  r u l e  t h a t  a person dea l i ng w i t h  t he 
company i s  deemed t o  have con s t r uc t i ve no t i ce of t he con t e n t s  o f  
t he memorandum and a r t i c l e s  o f  a s soc i a t i on .  

T he e f fect of t he r u l e  o f  l i mi ted corpor a t e  powe r s  was 
somewhat a l l ev i a ted by t he dec i s i on of t he House o f  Lords i n  
A t t or ney Gene r a l  v .  G r e a t  E a s t er n  R a i l way Company ( 1 880 ) 5 A . C .  
47 3 ,  where i t  was he l d  t h a t  t he doc t r i ne o f  u l t r a  v i res was t o  be 
app l i ed reasonab l y  and t h a t  the cou r t  wou l d  recogn i ze t h a t  a 
company has i mp l i ed power s  t o  the e x t e n t  t h a t  m i g h t  be f a i r l y  
rega rded a s  i nc i den t a l t o ,  or consequen t i a l  upon , t he objec t s  s e t  
ou t i n  i t s memorandum o f  a s s oc i a t i on .  T he r u l e  has a l so been 
somewha t  a l l e v i a ted by A C A  s .  2 0  wh i ch con fers power s  upon a 
company , b u t  t h a t  s ec t i on provi des t h a t  t he powe r s  can be 
exer c i sed on l y  " for t he purpose of c a r r y i ng ou t i t s objec t s " , or , 
i n  t he case of t he power o f  s a l e  o f  t he company' s unde r t ak i ng ,  
" a s a nc i l l a r y  and i n c i den t a l  t o "  i t s objec t s . 

D r a f t smen have made con t i nued e f for t s  t o  evade t he 
i nconven i ence of t he r u l e .  T he i r pr i nc i p a l  dev i ce i s  t he 
d r a f t i ng of l ong and c omp l e x c l auses wh i ch i nc l ude as objec t s  t he 
c a r r y i ng on of a l mos t every conce i vab l e  bus i nes s , and wh i ch a l so 
i nc l ude under t he gu i se of objec t s  w h a t  a r e  rea l l y power s  to be 
exerc i sed i n  order t o  c a r r y  out t he objec t s  of t he company . 
T he i r  ear l y  ef for t s  were hampered by a r u l e  of i n t erpr e t a t i on 
under wh i ch a cou r t  wou l d  read t he de t a i l ed objec t s  c l auses a s  
a n c i  1 l a r y  t o  what i t  concei ved t o  b e  t he ma i n  objec t s  of t he 
compa n y :  s ee .  for e x amp l e ,  I n  r e  German D a t e  Coffee Co . I 1 88 1 1 
2 0  Ch . D .  1 6 9 ,  I C . A .  I .  However�d r a f t smen evaded t he e f f e c t  o f  
t h i s r u l e  o f  i n t erpr e t a t i on by i nc l ud i ng a prov i s i on i n  t he 
objec t s  c l ause t h a t  t he objec t s  were to be regarded a s  
i ndependent and were not t o  b e  l i m i ted or res t r i c ted b y  r e f erence 
t o  or i n ference f r om any o t her prov i s i on i n  t he objec t s  c l a u s e ,  
a n d  t he va l i d i t y o f  s u c h  a prov i s i on was uphe l d  i n  Cotman v .  
B rouqham [ 1 9 1 8 ]  A . C .  5 1 4  I H . L . J .  D r a f t smen found an even more 
e f fect i ve tool i n  t he form of a prov i s i on i n  t he objec t s  c l ause 
permi t t i ng t he company to c a r r y  on any bus i ness wh i ch i n  t he 
op i n i on o f  t he d i r ec t o r s  can be ca r r i ed on advant ageous l y  i n  
connec t i on w i t h  or anc i 1 l a r y  t o  t he bus i ness o f  t he company , a 
p r ov i s i on wh i ch has been uphe l d  i n  t he U n i ted K i ngdom ( Be l l 
Houses 11Q .  v .  � Wa l l  P r oper t i es [ 1 966 1 2 4 1 1  E . R .  6 7 4 , 
( C .  A . ) )  and i n  Canada ( .tj_ .  §. _ti .  Loggi ng Co . 1...!.Q . v .  Random 
Ser v i ces Corpor a t i on L t d .  I 1 96 7 1 6 3  D . L . R .  1 2d l  6 I BCC A I I .  Some 
have gone even fur t her and purpo r t  t o  i nc l ude i n  the objec t s  a l l  
t he powe r s  of a n a t ur a l  person , b u t  t here i s  not ye t a s u f f i c i en t  
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we i ght o f  a u t hor i t y to e s t ab l i sh the va l i d i t y o f  such a prov i s i on 
beyond ques t i on . 

l b l P r opos a l  for abo l i t i on of doc t r i nes of u l t r a  vi res. and 
con s t r uc t i ve not i ce 

A compe tent  d r a f t sman can now evade the r u l e  of l i mi ted 
corpor a t e  power s  by a prope r l y  dr a f t ed memorandum of a s soc i a t i on .  
The r u l e  therefore r a r e l y  g i ves protect i on t o  cred i tors or 
shareho l der s ,  whom i t  was supposed to protect by ensur i ng t h a t  a 
company! s capi t a l  was ventured on l y  i n  the bus i ness for wh i ch the 
company was i ncorpor a t ed .  On the other hand , however ,  some 
memoranda of assoc i a t i on are draf ted so t h a t  the r u l e  app l i es ,  so 
t h a t  a person dea l i ng wi th a company may f i nd to h i s  cos t  t h a t  an 
apparent con t r ac t  entered i n to by h i m  i n  good f a i th i s  not a 
con t r a c t  a t  a l l .  A mode r n  examp l e  i s  Re Jon Beaufor te ( London ) 
L t d .  [ 1 9 5 3 ]  1 A l l  E . R .  6 3 4 . I n  t h a t  case the court he l d  t h a t  a 
no te on the company' s l e t terhead gave the company' s supp l i er s  
no t i ce o f  t h e  bus i ness car r i ed on by t h e  company , and t h a t  the 
doc t r i ne of cons t r uc t i ve no t i ce f i xed the supp l i e r s  wi th no t i ce 
of the bus i ness descr i bed on the l e t terhead . Therefore t he 
proposed t r ansac t i on ,  was not wi t h i n  the company' s objec t s . so 
t h a t  the supp l i e r s  were not ent i t l ed to be p a i d  for wha t they had 
supp l i ed to the company . We t h i nK ,  and we t h i nk t h a t  t here i s  
gener a l  agreemen t ,  t h a t  the r u l e  i s  per n i c i ou s  and shou l d  be 
reformed . 

What form shou l d  the r e form t ake? The r u l e  of l i mi ted 
corpor a te power s  cou l d  be abo l i shed on l y  i n  so f a r  as i t  a f fec t s  
persons dea l i ng wi th the cC>�Tpany , l eav i ng i t  open t o  shareho l ders 
to t ake s t eps to prevent the company from unde r t ak i ng a busi ness 
ou t s i de i t s objec t s ;  or i t  cou l d  be abo l i shed a l toge t her . An 
a l terna t i ve wou l d  be the so l u t i on dev i sed by Professor l . C . B .  
Gower and i nc l uded a s  s .  2 4 7 ( 2 )  of h i s  d r a f t  Ghana Code under 
wh i ch t he f a i l ure of a company to commence t o  c a r r y  on wi t h i n  a 
year of i ncorpor a t i on � of the bus i nesses wh i ch i t  i s  
author i zed by i t s regu l a t i ons to c a r r y  on , or  the suspens i on of 
any such bus i ness for a year , wou l d  be grounds for w i nd i ng up : 
but i t  appears  t o  us tha t ,  wh i l e t h a t  so l u t i on m i ght be 
effec t i ve ,  i t  i s  more dr acon i an than i s  appropr i a t e  for A l ber t a  
today . 

We t h i nk t h a t  the r u l e  of l i mi ted corpo r a t e  powe r s  shou l d  be 
abo l i shed ent i re l y  i n  so f a r  as  i t  a f fects  persons dea l i ng wi th a 
corpor a t i on .  We t h i nk t h a t  the way to abo l i sh i t  i s  t o  provide 
t h a t  a corpor a t i on has the capac i t y and the r i ghts , power s  and 
p r i v i l eges of a n a t ur a l  person , and by r e f r a i n i ng f r om i nc l ud i ng 
i n  the d r a f t  A c t  any coun terpar t of A C A  s .  1 3  ( wh i ch prov i des 
t h a t  an A l ber t a  company does not have the power to ca r r y  on 
cer t a i n  bus i nesses ) .  We t h i nk ,  however ,  t h a t  there shou l d  be 
some protec t i on for shareho l der s .  P a r t  of t h a t  protec t i on wou l d  
be to a l l ow t h e  a r t i c l e s  o f  i ncorpor a t i on t o  r es t r i c t  a 
corpor a t i on f rom c a r r y i ng on a par t i cu l ar bus i ness , though such a 
res t r i c t i on shou l d  not a f fect t h i rd par t i es . Wha t we have 
descr i bed i s  the ef fect of C B C A  s .  1 5  and 1 6 ,  and s .  1 5  and 1 6  of 
the d r a f t  A c t  wou l d  adopt those C B C A  sect i ons wi th necessary 
changes . We a l so reconmend the adop t i on of CBCA s .  1 7  wh i ch 
abo l i shes the doc t r i ne of con s t r uc t i ve no t i ce of the con ten t s  of 
the cons t i t u t i ona l docume n t s  of the company f i l ed wi th the CBCA 
D i rector ( our Reg i s t r a r ) ,  and s .  1 7  of the d r a f t  Act  wou l d  g i ve 
e f fec t to t h a t  reconmend a t i on .  
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Wha t i f  a person con t r ac t i ng wi th a corpor a t i on knows that  
i t s a r t i c l es of i ncorpor a t i on prec l ude i t  f r om c a r r y i ng on the 
bus i ness in  the course of wh i ch the con t r ac t  i s  made , or from 
exer c i s i ng the power to make t he con t r ac t ?  Ne i t her the 
res t r i c t i on nor the know l edge wou l d  t ake away the corpor a t i on ' s 
power to con t r act . However , a corpor a t i on cannot con tract  except 
through human agen t s .  and those agen t s  can b i nd i t  on l y  to the 
e x t en t  that  t hey have actua l author i t y or to the extent  that the 
corpor a t i on cannot deny the i r  au thor i t y .  The conc l ud i ng words of 
s .  1 8  of the d r a f t  Act wou l d  make i t  c l ear t h a t  a corpor a t i on i s  
not prec l uded f rom denying au thor i t y i f  the other pa r t y  knows 
there i s  none , or even i f  h i s  r e l a t l onsh i p  to the company i s  such 
t h a t  he ought to know tha t there i s  none . Knowl edge t h a t  the 
corpor a t i on i s  res t r i c t ed from doi ng some t h i ng wou l d  be 
t a n t amount t o  knowl edge that  i t  has not proper l y  author i zed i t s  
agen t s  to do i t .  I n  the r e s u l t ,  the pa r t y  who knows of the 
res t r i c t i on wi l l  be i n  much the same pos i t i on as i f  the doc t r i ne 
of 1 i m i t ed corpor a t e  powers were to con t i nue to be the l aw ,  and 
i f  he i s  an i n s i der of the company he w i l l  be i n  much the same 
pos i t i on as i f  the doc t r i ne of cons t r uc t i ve no t i ce were to 
cont i nue t o  be the l aw .  We t h i nk tha t a l l  t h i s  i s  approp r i a t e  
enough : anyone who knows that  an agent has no author i t y shou l d  
not be protec t ed , and no one who i s  i n  a spec i a l  re l a t i onsh i p  
w i t h  a company s hou ld be ab l e  t o  c l a i m  i gnorance o f  those t h i ngs 
wh i ch h i s  re l a t i onsh i p  wou l d  br i ng to h i s  a t t en t i on .  

2 .  1 n terna l Management of the Corpor a t i on 

( a )  E x i s t i ng l aw 

A person dea l i ng wi th an A l ber t a  company i s  t aken to have 
no t i ce of the memorandum and a r t i c l es of a s soc i a t i on and i s  
therefore not e n t i t l ed to r e l y  upon t he author i t y of any 
d i rector , of f i cer or agent of t he company who i s  ac t i ng i n  a 
manner con t r a r y  to a prov i s i on of e i t her of them. For examp l e ,  a 
person dea l i ng wi th the company cannot r e l y  upon the va l i d i ty of 
a document under the corpor a t e  sea l a t tes ted by the s i gn a t ure of 
one of f i cer i f  the a r t i c l es ca l l  for the s i gna tures of two 
of f i cer s .  On the other hand the person dea l i ng wi th the company 
i s  not ob l i ged to enqu i re i n t o  the i n terna l work i ngs of the 
company and i s  ent i t l ed to as sume t h a t  any necessary procedur a l  
pr e l i m i na r i es have been proper l y  per formed un l es s  he has , or 
ought to have , ac tua l know l edge to the con t r a r y .  

A spec i a l  prob l em a r i ses when there i s  a forgery b y  a n  agent 
of a company who has usua l or apparent au thor i t y .  I n  Ruben v .  
Great F i nga l l  Conso l i da t ed I 1 9 0 6 ]  A . C .  4 3 9 , the House of Lords 
he l d  t h a t  share cer t i f i ca t es to wh i ch the secre t a r y  of the 
company had f r audu l en t l y  a f f i xed the corpo r a t e  sea l and forged 
the s i gn a t ure of two d i rectors were n u l l i t i es . More recen t l y  
however the Cour t o f  Appea l of E ng l and i n  Panorama Deve l oTmen t s  
I Gu i  l d ford l L td .  v .  F i del i s  F u r n i s h i ng F abr i cs L t d .  I 1 97 1  3 A l l  
E . R .  16 he ld t h a t  a corrpany was l i ab l e  for the f r audu l en t  ac t s  of 
i t s secre t a r y  i n  h i r i ng Rol l s - Royce and Jaguar cars for weekend 
sprees , on the g r ounds that  he was c l othed wi th ostens i b l e  and 
usua l au thor i t y and that  the company shou l d  bear the l oss because 
i t  had put h l m  i n to a pos i t i on i n  wh i ch he cou l d  commi t the 
f r auds . 
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l b l  P roposa l s  for s t a t u tory i n terna l management r u l e  

We t h i nk t h a t  t he i n t e r n a l management r u l e  shou l d  be 
s t rengt hened , p u t  on a s t a t u tory founda t i on , and made app l i cab l e  
t o  s i t u a t i ons o f  forgery where t he forged document i s  i ssued by 
someone w i t h  a c t u a l or usua l a u t hor i t y .  We a r e  i n  gener a l  
agreement w i t h  t he way i n  wh i c h  the CBCA has done so i n  C B C A  s .  
1 8  wh i c h ,  i n  so f a r  a s  usua l and apparent a u t hor i t y a r e  
concerned , i s  based upon P r ofessor Gower · s d r a f t  Ghana code . We 
propose some changes wh i eh appear i n  our cD!11Tlent on s .  1 8  o f  t he 
d r a f t  Act . 

3 .  P r e - i ncorpor a t i on Con t r ac t s  

I a ·� Reasons for reform 

For some reason - - p robab l y  for a var i e t y  of 
reasons - - con t r a c t s  a r e  made in t he name of , or on beh a l f  of , 
compan i es wh i ch have not ye t come i n t o  ex i s tence . I t  i s  not 
neces s a r y  for a bus i ness corpor a t i ons s t a t u t e  to s t ep out i n to 
t he l av..• of con t r ac t  t o  dea l w i t h  such cases , a nd ,  i t  may be 
a rgued t h a t  moder n  i ncorpor a t i on procedures can be ca r r i ed 
t hrough so qu i c k l y  t h a t  t here i s  no need to make a con t r a c t  
before i ncorpor a t i on . However , t he l aw repor t s  show t h a t  
p re - i ncorpor a t i on con t r ac t s  present a prac t i ca l  p r ob l em t o  a 
s i gn i f i ca n t  number o f  peop l e ,  and we there fore t h i nk t h a t  t he 
present s t a t e  o f  t he l aw on t he subjec t shou l d  be canvassed and 
made more s a t i s f ac tory and more cer t a i n . 

( b i  Adopt i on o f  pr e - i ncoroor a t i on con t r a c t  Qy corpor a t i on 

I f  A ,  purpor t i ng to a c t  for X .  L t d . , a non - ex i s t e n t  company , 
e n t e r s  i n to a con t r ac t  w i t h  8 ,  X .  L td . , upon com i ng i n t o  
ex i s tence , i s  not bound by t he con t r ac t  and cannot adopt i t  o r  
r a t i fy A ' s a c t i on s ; t here i s  no t h i ng wh i ch c a n  b e  adopted or 
r a t i f i ed .  The on l y  way for B and X .  L t d .  t o  come i n t o  a 
con t r ac t u a l  r e l a t i on sh i p  i s  to make a new con t r ac t  a f ter X .  L t d .  
comes i n t o  ex i s tence . T h a t  resu l t  i s  awkward for a l  1 conce r ned . 
l he f i r s t  pa r t  o f  t he remedy adopted by CBCA s .  1 4 i 2 )  i s  to 
provide t h a t  t he corpor a t i on ,  for a reasonab l e  t i me a f t e r  com i ng 
i n to ex i s tence , may adopt t he con t r a c t  i f  t he con t r a c t  i s  i n  
wr i t i ng .  T h a t  r emedy l eaves t he o t her par t i es t o  t he con t r a c t  i n  
doubt for some t i me  ! i ndeed , B i s  i n  much the same pos i t i on a s  i f  
he had made an o f fer wh i ch can be accepted by t he corpor a t i on 
w i t h i n  a reasonab l e  t i me a f t er i ncorpor a t i on ! , but i t  does g i ve 
some pract i c a l  r e l i e f , and we t h i nk t h a t  i t  shou l d  be adop t ed .  
S .  1 4 1, 3 1  of t he d r a f t  A c t  wou l d  adopt i t .  

There may be a ques t i on whether a company shou l d  be h e l d  to 
have adopted the con t r ac t  "by any ac t i on or conduct s i g n i f y i ng 
i t s i n t e n t i on to be bound t hereby - , as CBCA s .  1 4 1 2 )  prov i des , or 
whet her i t  shou l d  be he l d  to have adopted i t  on l y  i f  i t  f o l l owed 
a forma l procedu r e . We prefer t he CBCA prov i s i on . I t  w i l l  be 
nece s s a r y  t o  show t h a t  " t he corpor a t i on "  i n  some way has formed 
t he i n t ent i on to adopt and h a s  ac ted upon t h a t  i n t en t i on ,  and we 
t h i nk t h a t  t h a t  i s  s u f f i c i e n t  protec t i on aga i n s t  t he corpor a t i on 
f i nd i ng tha t i t  h a s  i ncur red an ob l i g a t i on w i thou t h a v i ng had a 
chance to con s i de r  i t .  
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l c i  Re l a t i on s h i p  between gqe n t  and o t he r  par t i es 

i i  I S t a t u tory con t r a c t  or w a r r anty 

The ne x t  ques t i on i s :  what l ega l r e l a t i on sh i p ,  i f  any , 
shou l d  ex i s t between A ,  who purpor t s  to con t r a c t  for t he 
non - e x i s t en t  X .  L td . , and B .  t he o t her p a r t y  to t he purpor t ed 
con t r a c t ?  T h a t  i s  a vexed ques t i on wh i ch h a s  recei ved d i f ferent 
answer s .  

I n  t he l e ad i ng case of Ke l ner v .  B a x t e r  ' 1 866 1 2 L . F  . . C . � .  
1 7 4 ,  A con t r ac t ed " on beha l f  of t he proposed'' X .  _ t d . , and was 
he l d  bound by the con t r ac t . The case h a s  been s a i d  t o  l ay down a 
gene r a l  pr opos i t i on i mpos i ng l i ab i l i t y on every per son who 
con t r a c t s  as agen t on beha l f  of a non - ex i s t e n t  pr i nc i p a l  see . 
e . g . , B r ennan v .  Berw i ck F r u i t 11Q .  ! 1 9 2 8 ] 1 D L R  5 4 8  � �J . S . S . C .  
but i t  h a s  a l so been s a i d  t o  be founded on A and B ' s i n t en t i on i n  
t he par t i cu l a r case and to be app l i ca b l e  where A and B m i s t aken l y  
though t t h a t  the company was i n  e x i s t ence I see . e . g . , Newborne v .  
Senso l i d  < Gr e a t  Br i t a i n <  L t d .  [ 1 9 5 3 1 1 A l l  E R  7 0 8  I C A < :  5 1 ack v .  

Sma l l wood 1 1 9 6 6 1 1 1 7 C L R  W ! H . C . l :  GMAC v .  We i sman ( 1 9 7919"6 D L R  
! 3d i  1 5 9 i On t . Co . C t . l  though c f . Hot e l  2...!....:_ John ' s L i mi ted v .  
P a r sons 1 1 9 7 8 1 1 9  N f l d  & P E I R  386 i N f l d .  D . C . I I .  T he Newborne 
case was t he obver s e  case to t h a t  i n  wh i ch 8 w i shes to f i x  
l i ab i l i t y upon A :  i n  i t .  A wanted t o  enforce t h e  con t r ac t  
persona l l y ,  b u t  i t  was he l d  t h a t  he cou l d  not come forward and 
t ake the bene f i t  of a purpor ted con t r a c t  wh i ch was not made w i t h 
h i m .  B l ack v .  Sma l l wood h a s  been c i ted w i t h  approva l i n  Canada : 
W i ckberq v .  Sha t sky ( 1 96 9 \ 4 D L R  1 3d .l 5 4 0  I BC SC I ;  GMAC v .  We i sman 
i 1 97 9 1 96 D L R  i 3d l  1 59 i On \ . Co . C t . I :  and De l t a Con s t r uc t i on C o .  
L t d .  v .  L i d s tone 1 1 9 7 9 1 9 6  D L R  1 3d l  4 5 7  \ N fTd

.
S . c . , I t  appear5 

t h a t  t he more recent t r·end i s  to l i m i t K e l ne r  v .  B a x t er to cases 
i n  wh i ch A con t r a c t s  on beha l f  of a company wh i ch bo t h  L and 8 
know does not e x i s t :  i n  such cases , t he v i ew o f  the cou r t s  
appe a r s  t o  be I t hough we can see a con t r a r y  a rgumen t \ t h a t  i t  was 
the i n t en t i on of the p a r t i es t h a t  there be a con t r a c t  and t h a t  
t he i n t ended con t r ac t  mus t  be be t ween A and B .  I n  cases i n  wh i ch 
B does not know t h a t  the company does not e x i s t ,  t h e  t r end 
appe a r s  to be towards ho l d i ng t h a t  B i n tended to con t r a c t  or. l y  
w i t h  X .  L td .  and not w i t h  A :  i f  the con t r a c t  i s  t o  B ' s adva n t age , 
he may t h e r e fore be i n  a be t t er pos i t i on i f  he knows t here i s  no 
company t ha n  i f  he does not . There does not as y e t  appear to be 
b i nd i ng Canad i an a u t hor i t y on t he ques t i on .  

I f  A purpor t s  t o  con t r a c t  for a non - ex i s t e n t  X .  L t d . , and i f  
8 con t r a c t s  w i t h  h i m  i n  t he be l i e f  t h a t  X .  L td .  e x i s t s ,  i t  may be 
pos s i b l e  t o  ho l d  A l i ab l e  t o  B for breach of wa r r an t y  of 
a u t hor i t y ,  or some t h i ng resemb l i ng i t .  I f  8 knows t h a t  X .  L td .  
does not e x i s t ,  t h a t  l i a b i l i t y cannot a r i se ,  because h i s  
know l edge t h a t  t he company does not e x i s t  i s  enough t o  t e l l  h i m  
t h a t  i t  d i d  not a u t hor i ze A t o  a c t  for i t ,  and t he war r a n t y  of 
a u t hor i t y w i l l  not be i mp l i ed where the represen t a t i on i s  one of 
l aw :  Bows tead on Agency , 1 4 t h ed . .  p .  3 8 2 . I f  B does not k.no ... · 

t h a t  X .  L td .  does not ex i s t ,  Bows t ead recogn i zes a cause of 
a c t i on for b r e ach of wa r r an t y  of a u t hor i t y but t h i nks t h a t  the 
on l y  damages wou l d  be the cos t o f  any abor t i ve proceed i ngs 
brought aga i n s t  the pr i n c i pa l :  i f  the company does not e x i s t  and 
has no f unds t he r e  cou l d  be no f u r t her l o s s  a r i s i ng f rom the l ack 
of a u t hor i t y ,  and any e f f ec t i ve l i ab i l i t y wou l d  have t o  be i n  
dece i t  or poss i b l y  i n  neg l i gence . I t  shou l d  be noted t h a t  i n  
GMAC v .  W e i sman i 1 9 7 9 1 9 6  D L R  I 3d ! 1 5 9 , i On \ . Co . C t . l  Macnab 
co:--c t .  J .  t hought t h a t  i t  m i g h t  we l l  be argued t h a t  A w a r r a n t ed 



t h a t  t he company he purpor t ed t o  s i gn for was i n  e x i s tence ; and 
t h a t  i n  De l t a Con s t r uc t i on Co . L td . .  v .  L i ds tone ( 1 9 7 9 1 96 D L R  
1 3d i  4 5 71NTTd . S . C . ' Noe l T  he l d  t h a t  A d i d  w a r r a n t  h i s  
a u t hor i t y b u t  t h a t  i t  had not been shown t h a t  any s ub s t an t i a l  
damage f l owed f rom t he breach : the war r a n t y  was on l y  t h a t  X .  
L t d .  ex i s ted , not t h a t  i t  was s o l ven t or wou l d  pay B '  s account 
for work done under the purpor t ed con t r ac t . 

4 1  

The second p a r t of CBCA r emedy i s ,  i n  e f fec t ,  to say t h a t  
there i s  a con t r a c t  between A and B ,  b u t  t h a t  X .  L t d .  upon 
adop t i ng t he con t r ac t  i s  subs t i t u ted for A .  T h a t  r emedy seems t o  
us t o  b e  be t t er t han t h a t  enac t ed by s .  9 ( 2 1  of t he E u r opean 
Comnun i t i e s Act . 1 9 7 2  I U . K . ) wh i ch mer e l y  prov i des t h a t  t he r e  i s  
a con t r a c t  be t ween A and B .  and i t  i s  s i m i l a r  t o  t he remedy 
proposed by P r ofessor L . C . 6 .  Gower i n  h i s  d r a f t  Ghana Code : we 
t he r e fore i n i t i a l l y  thought t h a t  t h e  d r a f t  Act shou l d  f o l l ow CBC� 
s .  1 4 .  Howeve r , f o l l ow i ng cons i de r a t i on of Repor t No . 8 ,  
P r e - I ncorpor a t i on Con t r ac t s ,  of t he L aw Reform Comm i s s i oner for 
t he S t a t e  of V i c t or i a .  we have by a major i t y dec i ded to propose a 
d i f f erent remed y ,  name l y .  t h a t  A shou l d  be deemed to wa r r a n t  to 8 
t h a t  X .  L td .  w i l l  w i t h i n  a reasonab l e  t i me come i n to ex i s tence 
and adopt t he con t r ac t . To e xp l a i n  our p r e f e r ence we w i l l  
br i e f l y  s e t  o u t  t he r e l evant cons i de r a t i on s . 

I n  the absence of a s t rong coun t e r v a i  l i ng va l u e ,  t he l aw 
enforces barga i ns :  t h a t  con s i der a t i on sugge s t s  t h a t  B ,  who 
t h i nks he h a s  a barga i n ,  shou l d  be a b l e  to enforce i t  i n  some 
cases of p r e - i ncorpor a t i on con t r a c t s  because he has supp l i ed 
goods or ser v i ce s  or o t herw i se changed h i s  pos i t i on on t he 
s t reng t h  of i t ,  and i n  o t h e r s  because h i s  rea sonab l e  expec t a t i on 
of p r o f i t  wou l d  o t herw i se be d i sappo i n t e d .  I f  t he corpor a t i on 
does not come i n t o  ex i s t ence t he l aw cannot enforce the barga i n  
aga i n s t  i t ;  and i f  i t  comes i n t o  e x i s tence b u t  does not adopt t he 
con t r ac t , t he l aw shou l d  not i mpose upon i t  a barga i n  w h i c h  i t  
d i d  not make . On t he o t he r  hand , t he l aw can impose some 
l i ab i l i t y upon A .  l f :.:. l eads B t o  be l i eve t h a t  X .  L t d .  e x i s t s .  
i t  i s  on l y  f a i r t h a t  A shou l d  make good any l os s  suf fered by B 

because i t  does not . Even i f  A says t h a t  he i s  con t r ac t i ng on 
beha l f  of a corpo r a t i on wh i ch i s  not y e t  i n  e x i s t ence , i t  i s  
l i ke l y  t h a t  he w i l l  l ead B t o  be l i eve t h a t  i t  w i l l  be 
i ncorpo r a ted and w i l l  adopt the con t r ac t ,  so t h a t  i t  i s  aga i n  
f a i r  t h a t  he shou l d  maKe good B ' s l o s s  i t hough i n  t he l a t t er case 
i t  shou l d  be noted t h a t  there i s  op i n i on on our Board t h a t  8 '  s 
eyes a r e  or shou l d  be e>pen and t h a t  he shou l d  not rece i ve any 
spec i a l  p r o t ec t i on ) .  

I f  i t  i s  accepted t h a t :.. shou l d  be l i ab l e  t o  6 .  t he l aw can 
achi eve t h a t  r e su l t  by dec l a r i ng ,  a s  does CBCA s .  1 4 ,  t h a t  :.. i s  
bound by and ent i t l ed to t he benef i t s o f  t he con t r a c t , wh i ch i s  
t a n t amoun t t o  s a y i ng t h a t  t he r e  i s  a con t r a c t  between A and B .  
Our pr i nc i pa l d i f f i cu l t y w i t h  t h a t  prov i s i on i s  t h a t  i n  the usu a l  
case t he i mpos i t i on o f  a con t r ac t  w i  1 1  be con t r ar y  t o  t he 
i n t en t i on of bo t h  par t i es : B .  who i n t ended t o  con t r a c t  w i t h  Y . . 
L t d  . .  w i  1 1  f i nd h i mse l f  bound by a con t r ac t  w i t h  A ,  and A ,  who 
d i d  not i n t end to e n t e r  i n t o  a con t r ac t  a t  a l  1 ,  w i  1 1  f i nd h i mse l f  
bound by a con t r a c t  w i t h  B .  We v i ew w i t h  reserve the i mpos i t i on 
upon A and B of a con t r a c t  wh i ch ne i t he r  i n t ended , and we wou l d  
not r ecommend t h a t  t he l aw i mpose i t  un l es s  t he r e  were no other 
way of i mpos i ng l i ab i l i t y upon A ( and ,  pos s i b l y  not t hen ) . 
F u r t her , t he r e  i s  t he pos s i b i l i t y and , i ndeed , l i ke l i hood , of 
prac t i ca l  d i f f i cu l t i es f l ow i ng f rom e x amp l es posed by t he 
V i c tor i an L aw Commi s s i oner . l f  t he con t r ac t  i s  one of 
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emp l oymen t ,  i s  B t o  b e  sadd l ed w i t h  A a s  h i s  emp l oyer ? I f  t he 
con t r a c t  i s  t h a t  6 i s  to t u r n  proper t i es over to X .  L td .  i n  
r e t u r n  for shares and deben t ures of X .  L t d . , i s  A to acqu i re t he 
prope r t i es and i s sue some t h i ng l i ke shares and deben t u r e s ?  I f  
t he con t r a c t  i s  t h a t  8 i s  t o  con s t r u c t  a cos t l y mach i ne for X .  
L td .  for use a t  a p a r t i cu l a r m i n e  and i n  r e t u r n  i s  t o  recei ve 
roya l t i es on produc t i on ,  or i f  8 con t r a c t s  because of t he 
proposed pr i nc i pa l s  i n  X .  L td . , mus t  he per fo r m  h i s  s i de of t he 
con t r ac t  for A ,  whom he never contemp l a t ed as a pr i nc i pa l ?  I t  
m i g h t  be t h a t  i n  a l l  t hese cases a cou r t  wou l d  ho l d  t h a t  t:. cannot 
per form and t h a t  B t herefore need not , but i t  does seem t o  us 
t h a t  t he d i f f i cu l t i es a r e  r ea l . 

We t h i nk t h a t  the l aw w i l l  f i t  the r ea l i t i es of t he 
s i t ua t i on be t t e r  i f  i t  t r ea t s  A as wa r r an t i ng t h a t  the 
corpor a t i on w i  1 1  w i t h i n  a r e a sonab l e  t i me come i n t o  e x i s t ence and 
adopt the con t r ac t . T h a t  8 be l i eves e i ther t h a t  X .  L t d . i s  
a l ready i n  e x i s t ence and w i  1 1  be bound by A ' s a c t s .  or t h a t  he 
be l i eves t h a t  i t  w i l l  be i ncorpor a ted and adopt t he cont r ac t , are 
the on l y  l i ke l y  exp l ana t i on s  of w h a t  B does ; and A ,  whose ac t i ons 
have i nduced t h a t  be l i e f , may be expected to unde r s t and t h a t  8 i s  
a c t i ng upon i t .  B y  i mpos i ng such a wa r r a n t y .  mor eove r , t he l aw 
w i  1 1  be ab l e  to i mpose upon A l i ab i l i t y for B '  s l os s  accor d i ng t o  
wha t ever measure of damages i s  deemed appropr i a t e .  We 
accord i ng l y  t h i nk t h a t  the i mpos i t i on of such a wa r r an t y  wou l d  
avo i d  the adver se consequences o f  t he i mpos i t i on o f  t he con t r a c t , 
t h a t  i t  wou l d  be i n  accordance w i t h  the i n t en t i on s  of t h e  
par t i e s ,  and t h a t  i t  wou l d  achi eve t he d e s i red objec t i ves . For 
these reason s , s .  1 4 ( 2 1  of t he dra f t  A c t  wou l d  i mpose t he 
war r an t y .  

l i i  l Mea s u r e  o f  damages 

l f  the proposed A c t  we r e  t o  i mpose a con t r ac t  upon A and 6 
and A d i d  not per form i t ,  t he usua l measure of damages for breach 
of con t r ac t  wou l d  app l y .  I f ,  however , A i s  to be 1 i ab l e  for 
breach of w a r r a n t y ,  i t  i s  nece s s a r y  t o  de termi ne what t he measure 
o f  damages shou l d  be . 

The w a r r a n t y  i mposed by s .  1 4 1 2 )  of the d r a f t  A c t  cou l d  be 
sued on on l y  i f  t he corpor a t i on does not adop t t he cont r ac t .  
i . e .  i n  c i r cums t ances i n  wh i ch 8 cannot obt a i n  t he bene f i t  of 
per formance of the con t r ac t  and i n  whi ch h i s  on l y  remedy i s  
damages aga i ns t  A .  The l aw m i g h t  then say t h a t  B shou l d  recover 
f r om A the damages wh i ch he cou l d  have recovered f rom the 
corpor a t i on i f  i t  had adop t ed the con t r a c t  and f a i l ed t o  per form 
i t  ( wh i ch i s  t he V i c t or i an Law Corrrn i ss i oner '  s recomnenda t i on i or 
i t  cou l d  say t h a t  he cou l d  recover on l y  h i s  a c t u a l  damage f l ow i ng 
f r om t he f a i l ur e  t o  i ncorpo r a t e  or f r om t he f a i l u r e  of X .  L t d  . .  
once i ncorpor a t ed ,  t o  adopt t he con t r ac t . Damage f r OO'I  f a i l ur e  to 
i ncorpor a t e  wou l d  usua l l y  be nom i na l i f  B d i d  not s t i p u l a t e t h a t  
t h e  corpor a t i on w a s  t o  b e  i ncorpo r a ted w i t h  a s s e t s  wh i ch wou l d  
enab l e  i t  t o  per form i t s ob l i ga t i on s  or to pay damages for 
f a i l ur e  t o  do so : and the damage f l ow i ng f r om X .  L t d . ' s f a i l ur e  
to adopt the con t r ac t  wou l d  u s ua l l y be nom i n a l i f  X .  L t d .  d i d  not 
i n  f a c t  have such a s se t s .  

S .  1 4 l 2 \  ( c )  o f  the d r a f t  A c t  i s  based on the p r em i se t h a t  
breach of t h e  proposed s t a t u to r y  w a r r a n t y  wo� l d  b e  c l ose l y  
ana l ogous to breach of w a r r a n t y  of a u t hor i t y :  the subsec t i on 
wou l d  prov i de t h a t  t he same measure of damages wou l d  app l y .  
wha t ever t h a t  measure of damages may be . The f i r s t  argument i n  
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suppor t o f  t h a t  p r o v i s i on i s  t h a t  t h e  ana l og y  does e x i s t and t h a t  
t h e  cour t s  a n d  no t t he L eg i s l a t u r e  a r e  t he approp r i a t e  
i n s t i t u t i on t o  s e t t l e  t he measure o f  damages and shou l d  b e  l e f t  
t o  do so . T he second i s  t ha t  the measure o f  damages s o  f a r  
adop ted b y  t he cour t s  i s  appropr i a t e :  i f  6 s t i pu l a t es for a 
corpor a t i on of s u b s t ance or i f  a corpor a t i on of subs t a nce 1 s  
i ncorpor a t ed 8 w i l l  recover s ub s t an t i a l  damages ; but i f  ( as i n  
t h e  usua l case he w i l l )  he t akes h i s  chances upon X .  L t d . ' s  
s o l vency , t h e r e  i s  no reason t o  g i ve h i m  mo r e  t h an he barga i neo 
for and mo r e  t han he wou l d  have got i f  X .  � td .  had a c t u a l l y  come 
i n to e>· i s t ence and adopted t he con t r ac t . T h e  argument aga i ns t  s 
1 4 1 2 i i C I  i s  t h a t  t he who l e  purpose of t h e  p r ov i s i on i s  to protect 
B .  and t h a t  a form o f  p r o t ec t i on wh i ch wi 1 1  usua l l y g i ve h i m  on l y  
nom i na l damages i s  no t su f f i c i en t . 

· i i i .l  E x.oner a t i on prov i s i on 

S .  1 � : 6 '  o f  t he d r a f t  A c t  wou l d  a l l ow /... t o  prov i de i n  t he 
con t r a c t  t ha t  he i s  no t l i ab l e  for damages for b r each of t he 
wa r r an t y  i mposed by s .  1 � 1 2 1 .  We do not t h i nk t h a t  f a i r n e s s  or 
pub l i c  po l i cy prec l udes exoner a t i on .  t he l i ab i l i t y i s  i mposed 
on l y  because of the 1 i k e l  i hood t h a t  B w i  1 1  r e l y  on A ' s 
represen t a t i on ,  and an e x p r e s s  exoner a t i on w i l l  mean t h a t  6 
canno t r e a sonab l y  r e l y  upon i t .  CBCA s .  1 4 1 4 1  proceeds upon a 
s i m i l a r  pr i nc i p l e ,  and the V i c tor i a n Law Comm i s s i oner r ecommends 
i t  a l so ( t hough he wou l d  go on t o  requ i r e a spec i f i c  
acknow l edgment o f  t he exoner a t i on by 8 1 .  

1 i v l  D i sc r e t i onary appor t i onme n t  of l i ab i l i ty 

C B C A  s .  1 4 i 3 J  goes on t o  prov i d e  t ha t , whe t h e r  or no t X .  
L td .  h a s  adopted t h e  con t r ac t , a p a r t y  t o  t h e  con t r ac t  may app l y  
t o  t he cou r t for a n  order " f i x i ng ob l i g a t i ons under t h e  con t r a c t  
a s  jo i n t  o r  j o i n t  a n d  seve r a l o r  appor t i on i ng l i ab i l i t y "  between 
\ .  L td . and A .  T he op i n i on o f  t he d r a f t e r s  o f  t h e  C B C A  was tha t 
where t he con t r ac t  i s  not adopted t he cou r t  w i  1 1  no t i mpose 
1 i a b i  1 i ty upon the corpor a t i on "where the p r omo t e r  has no 

e f f ec t i ve con t ro l  over i t  and t he o t her par t y' s so l e  ba s i s  for 
seek i ng a n  order i s  t h a t  he i s  s t uck w i t h  an unsubs t a n t i a l  
p r omo t e r " P r opos a l s ,  p 2 3 ! 

T h e r e  i s  a v i ew on our Board t h a t  i f  t he corpor a t i on h a s  not 
adopted t he con t r a c t  1 bear i ng i n  m i nd t h a t  i t  can be h e l d  to have 
done so by any a c t  or conduct s i gn i f y i ng i t s i n t en t i on to do so : 
there i s  no reason t o  i mpose any l i ab i l i t y upon i t :  t h a t  the 
adop t i on of t he con t r a c t  by t he corpor a t i on g i ves 8 a l l  t h a t  he 
b a r g a i ned for so t h a t  t h e r e  i s  no reason to g i ve 8 a n y t h i ng more 
by i mpos i ng j o i n t  l i ab i l i t y upon A and X. .  L td . ; and t h a t  i t  i s  
no t i n  anyone' s i n t er e s t  t o  appor t i on a l i ab i l i t y wh i c h  was 
i n t ended to be t h a t  o f  t he corpor a t i on and shou l d  be s h i f t ed on l y  
when t he corpor a t i on does not bear i t  a t  a l  1 ,  and t hen on l y  i �  
i t s e n t i r' e t y . T h e  major i t y o f  our Board h a ve ,  however , accepted 
the v i ews o f  t he d r a f t e r s  o f  the C BC A ,  and s .  1 4 1 5 !  o f  t he d r a f t  
Ac t f o l l ov.:s C B C A  s .  1 4 1 ? i 

· v ! Res t or a t i on o f bene f i t  

The '> i c tor i an L a w  Corrm i s s i oner proposed t h a t  when a company 
wh i ch does not r a t i fy a pr e - i ncorpor a t i on con t r ac t  r e c e i ves a 
bene f i t  under i t ,  t he cou r t  shou l d  be ab l e  t o  order t he 
corpor a t i on t o  r e s t ore t h e  bene f i t  or i t s va l ue t o  t h e  promoter 
or to t he o t her p a r t y  to t he con t r ac t . Wh i l e t h e  know i ng 
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acceptance o f  t he bene f i t  by t he corpor a t i on i s  l i ke l y  t o  be an 
a c t  or conduct s i gn i f y i ng i t s i n t e n t i on to be bound by t he 
con t r ac t , s .  1 4 ( 4 1  of t he d r a f t  A c t  wou l d  g i ve e f fect to the 
p r oposa l so t h a t  t h i s  add i t i ona l r e l i e f  wou l d  be ava i l ab l e  i f  t he 
corpor a t i on i s  not bound . 

( v i  l R e l a t i onship between C B C A  and ABCA prov i s i on s  

T h e  re l a t i ve r i g h t s  of A a n d  B under s .  14 of the d r a f t  � e t  
wou l d  b e  d i f fe r e n t  f rom t h e  r e l a t i ve r i g h t s  of A and 8 under s .  1 4  
of t h e  C B C A . I t  i s  unfor t u n a t e  t h a t  t he coun t e r v a i l i ng 
cons i d er a t i on s  w h i c h  we have d i scussed over r i de the des i r abi l i t y 
of u n i  fermi ty on t h i s subject between t he CBCA and t he proposed 
ABCA . I t  wou l d  be even more unfor t un a t e  t o  have t he conf l i c t i ng 
prov i s i on s  of both t he CBCA and t he p r oposed ABCA app l y  to a 
par t i cu l ar case , and we now t u r n  to a d i scuss i on of the 
r e l a t i onsh i p  between the two prov i sons . 

A major ques t i on i s  whether P a r l i ament h a s  the power to 
l eg i s l a t e  about the r e l a t i ve r i gh t s  of A and B ;  i t  does have t he 
power t o  l eg i s l a t e  about the i ncorpor a t i on of compa n i e s  ( because 
t he prov i nces have power on l y  to i ncorpo r a t e  compa n i e s  w i t h  
prov i nc i a l  objec t s ! ,  b u t  i t  appea r s  to u s  doub t f u l  t h a t  t he power 
to i ncorpo r a t e  compan i es car r i es w i t h  i t  the power to l eg i s l a t e  
about t he r e l a t i ve r i g h t s  of i nd i v i du a l s  i n  t h e  absence of 
i ncorpor a t i on .  The re l a t i ve r i g h t s  of A and 8 ,  whether under 
con t r a c t  or w a r r an t y , appear to u s  much more l i ke l y  to fa l l  i n to 
t he c a t egory o f  p r oper t y  and c i v i  1 r i g h t s  w i t h i n  the prov i nce . 
under wh i ch the provi nces l eg i s l a t e  about con t r ac t s  and o t her 
c i v i l r i g h t s  gener a l l y .  Even t he con t r ac t u a l e f fect of t he 
adop t i on of pr e - i ncorpor a t i on ac t s  by a C B C A  corpor a t i on appea r s  
to u s  mo r e  l i Ke l y  t o  come under prov i nc i a l  j u r i sd i c t i on ,  
p ar t i cu l a r l y  when i t  forms par t o f  a p a t t e r n  i n  w h i c h  t he 
r e l a t i ve r i g h t s  o f  A and B a r e  i ne x t r i ca b l y  i nv q l ved . 

We do not however w i s h  to c r e a t e  a cons t i t u t i ona l ques t i on .  
and we w i l l  t he r e fore proceed on t he a s s ump t i on t h a t  P a r l i ament 
does have t he power to enact CBCA s .  14. The next ques t i on 
i s :  to what cases does C B C A  s .  1 4  app l y? 

C B C A  s .  14 app l i es '' i f  a person e n t e r s  i n to a wr i t t en 
con t r a c t  i n  the name of or on beha l f  of a corpo r a t i on before i t  
comes i n t o  ex i s tence " . A " 'corpor a t i o n "  i s  de f i ned by the CBCA a s  
" a  body corpo r a t e  i ncorpor a t ed . .  , . unde r "  the C B C A , and C B C A  s 14 
t he r e fore app l i es '' i f  a person e n t e r s  i n to a wr i t ten con t r ac t  i n  
t he n ame of or on beha l f  of a corpor a t i on to be 
i ncorpor a ted . . . .  under " the C B C A  "' before i t  comes i n to e x i s tence'' 
Even i f  a C B C A  corpor a t i on i s  a f terwards i ncorpor a t ed a cou r t  
m i g h t  have doubts whether t h a t  was t he corpor a t i on w h i c h  was 
i n t ended , and i t  m i g h t  a l so have doub t s  whether i t  i s  A ' s 
i n t en t i on or B ' s i n t e n t i on w h i ch i s  ma t er i a l . I f  no C B C A  
corpor a t i on i s  i ncorpo r a t ed a n d  t he r e l a t i ve r i g h t s  of A and B 
a r e  i n  ques t i on .  i t  i s  d i f f i cu l t  to f r ame the q ue s t i on to w h i c h  
t he cou r t wou l d  have to address i t se l f  i n  order to dec i d e  whether 
or not the CBCA app l i es .  The ques t i on can h a r d l y  be : under 
w h i c h  s t a t u t e  i s  i t  t h a t  t h i s  i mag i n a r y  corpor a t e  body was not 
i ncorpor a t ed? The ques t i on wou l d  p r obab l y  come down i n  some way 
to the i n t e n t i on of t he par t i es .  

I t  seems to us t h a t  the t h i ng to do i s  to have t he proposed 
A B C A  app l y  u n l e s s  everyone i nvo l ved t h i nKs t h a t  t he corpo r a t e  
body h a s  been or w i l l  b e  i ncorpo r a ted under another s t a t u t e . I f  
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t he l aw o f  A l ber t a  app l i es t o  t h e  dea l i ng s  between A a n d  8 ,  s .  1 4  
o f  t he d r a f t  A c t  wou l d  app l y  un l es s  bo t h  A and B i n t ended t h a t  
t h e  corpor a t e  body be subject t o  ano t he r  bas i c  corpor a t i on l aw .  
I f  t h a t  o t her bas i c  corpor a t i on l aw i s  t he C BC A ,  C BC A  s .  1 4  wou l d  
app l y .  I f  t he o t her bas i c  corpor a t i on l aw i s  t h a t  o f  ano t her 
jur i sd i c t i on ,  t hen t he common l aw wou l d  app l y  un l es s  t he cou r t s  
chose t o  app l y  t he l aw o f  t h a t  o t her jur i sd i c t i on .  I t  may be 
t h a t  t he ques t i on shou l d  be t hought o f  a s  one o f  pr i va t e  r i gh t s  
among t he par t i e s  r a t he r  t han a s  one o f  corpor a t i on l aw .  b u t  we 
t h i nk t h a t  t he so l u t i on t h a t  we have proposed i s  t he b e s t  one 
under t he c i rcums t ances . S .  1 4 (  1 )  of t he d r a f t  A c t  wou l d  g i ve 
e f fect t o  i t .  

4 .  Corpor a t e  Sea l 

We do not t h i nk t he company l aw shou l d  requ i re a company t o  
have a sea l . Gene r a l  l i t e r acy h a s  made t he sea l a s  a form of 
s i gn a t u r e  unneces sar y .  A C A  s .  1 4 9  h a s  l ong made i t  c l ea r  t h a t  
t he i �r e s s i on o f  a corpor a t e  sea l i s  not a n  essen t i a l  e l ement of 
a corpo r a t e  con t r ac t , and ACA s .  63 and 2 9 0  provide for t he 
a u t h en t i ca t i on of s h a r e  cer t i f i ca t e s  and o t her corpor a t e  
documen t s  w i t hou t sea l .  W e  t h i nk t h a t  t he s t a t e  o f  t h e  l aw 
brought about or con f i rmed by t hese ' provi s i on s  i s  s a t i s f ac t or y ,  
and we see no reason for a l eg a l  requ i reme n t  t h a t  a company have 
a sea l . 

On t he o t her hand , we see no reason why a corpor a t i on shou l d  
not have a sea l i f  i t  w i shes , and many corpor a t i ons w i l l  come up 
aga i n s t  p r a c t i c a l  prob l ems i f  t hey do not , i nc l ud i ng d i f f i cu l t i es 
a r i s i ng under s t a t u t e s  such as t he l a nd T i t l es Act wh i ch prov i de 
for a u t hen t i ca t i on of corpo r a t e  ac t s  by t he sea l .  Our v i ews a r e  
somew h a t  s i mi l a r  t o  t hose o f  t he d r a f t e r s  o f  t he C B C A  ( t hough we 
do not go qu i te as f a r  as t o  f o l l ow t hem i n  ca l l i ng t he sea l " an 
anachroni sm car r i ed over f r om a 1 e s s  1 i t e r a t e  age" and " r edundant 
i roniTK:lngery " ) but we t h i nk t h a t  somewha t nure i s  i nvo l ved t han a 
recogn i t i on t h a t  " t he l aw need not depr i ve peop l e  of such s i fTl) l e  
and h a r m l e s s  p l easu r e s "  We p r opose t o  f o l l ow t he C B Ct.. i n  
pr i nc i p l e ,  but we t h i nk t h a t  t he ABCA shou l d  dea l i n  a r a t he r  
ITK:l r e  subs t a n t i a l  w a y  w i t h  t he subjec t , a n d  w i t h  some more ma t t e r s  
o f  de t a i  1 ,  t han does t h e  C B C A . W e  r e f e r  t he reader t o  s .  23 o f  
t he d r a f t  A c t  a n d  t h e  not e s  appended t o  i t .  
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V I I . 

MANAGEMENT AND C O N T R O L  Of T H E  C O R P OR A T I ON 

1 .  The Organs o f  t he Corpor a t i on 

The t heory of E ng l i s h company l aw i n  t he l a t t e r  par t of t he 
1 9 t h  century as s t a ted by P r ofessor L . C . B .  Gower 1 Gower , p .  1 3 0 !  

was t h a t  " t he gener a l  mee t i ng was t he company " .  I n  t he case of 
memorandum and a r t i c l es compan i es .  a n  excep t i on has i n  p r ac t i ce 
usurped t he p l ace of t he gene r a l propos i t i on . I t  i s  based upon a 
prov i s i on wh i ch appe a r s  i n  mo s t  ar t i c l es of a s soc i a t i on to t he 
e f f ec t  t h a t  t he d i r e c t o r s  a r e  to manage t he bus i ne s s  o f  t he 
company and may exer c i se a l l  of i t s powe r s  wh i ch a r e  not requ i red 
to be exerc i sed i n  gener a l  mee t i ng .  l n  t he f ace o f  such a 
prov i s i on ,  i t  h a s  been he l d  t h a t  the s h a r eho l de r s  cannot exer c 1 se 
t he de l eg a t ed power s  t hemse l ves , and t he usua l q ua l i f i ca t i on 
purpor t i ng to make t he de l ega t i on subject to " r egu l a t i on s  
prescr i bed i n  gener a l  mee t i ng "  h a s  been i n t e r p r e t ed a s  h av i ng 
l i t t l e ,  i f  any e f f ec t . T h e  shareho l de r s  o f  A l be r t a  compan i es ,  i f  
t hey d i s approve o f  t he ac t i on s  o f  t he d i r e c t or s ,  are there fore 
gener a l l y r e l eg a t ed t o  t he i r  r i gh t  t o  d i sm i s s  or t o  r e fuse to 
re - e l ec t  t he d i r e c t o r s  and t o  t he i r  r i g h t  t o  change t he company ' s 
cons t i t u t i on .  T h a t  s t a t eme n t  mus t  be qua l i f i ed to some e x t en t , 
as t he shareho l d e r s  do r e t a i n  some r es i dua l power s to a c t  i n  
unusua l c i rcums t ances , but i t  does . i n  gener a l ,  s t a t e  t he l aw .  

The C B C A  i t se l f  e f f ec t s  t he d i v i s i on of powe r s  between 
s h a r eho l de r s  and d i r e c t or s .  CBCA s .  9 7 ( 2 1  r equ i res a C B C A  
corpor a t i on t o  h a v e  one or mo r e  d i rec t o r s  a n d  s .  9 7 ( 1 )  ves t s  t he 
management o f  t he bus i ne s s  and a f f a i r s  of t he corpor a t i on i n  t he 
d i rec t o r s  subject on l y  t o  a unan i mous sha reho l der agreemen t .  

The d i v i s i on o f  powe r s  be t ween t he d i rec tor.s and 
sha reho l de r s  of an A l ber t a  company i s  t herefore very s i m i l a r  to 
the d i v i s i on o f  powe r s  between the d i r e c t o r s  and s h a reho l de r s  of 
a CBCA corpor a t i on ,  t hough i n  t he l a t t e r  case t h e  d i v i s i on i s  
s t a t u tory wh i l e i n  t he former i t  f l ows f r om a gene r a l p r ac t i ce 
f o l l owed under a more permi s s i ve s t a t u t e . We r ecommend t h a t  the 
A BC A  fo l l ow t he CBCA i n  t h i s  re spec t ,  a recommenda t i on wh i ch 
wou l d  make a g r e a t  change i n  form but l i t t l e  change i n  subs t ance 
or i n  p r ac t i ce .  I n  some respec t s  t he s h a r eho lder s '  r es i du a l  
r i g h t s  wou l d  be r es t r i c t e d ,  b u t  i n  o t h e r s  t he i r  r i gh t s  wou ld be 
en l arged . pa r t i c u l a r l y  s i nc e  s .  1 04 o f  t he d r a f t  � e t  wou l d  ensure 
t h a t  t he s h a reho l de r s  can remove t he d i rectors by o r d i nary 
reso l u t i on at  any t i me and wou l d  not have to wa i t  unt i l  t h e  
exp i r a t i on o f  t he i r  t erm of o f f i ce . 

P ro f e ssor Gower po i n t s  ou t i Gower , p .  1 9 - 2 0 )  t h a t  i n  l a rge 
corpor a t i on s  much power i s  de l ega ted t o  managemen t ,  some members 
o f  wh i ch are member s  o f  t he board o f  d i r e c t or s ;  i t  i s  i rrprac t i ca l 
for t he board i t se l f  to conduct the day - to-day adm i n i s t r a t i on o f  
a l a rge corpor a t i on ' s bus i ne s s , and t he board' s func t i on i s  
t here fore l i ke l y  t o  be res t r i c t ed to dec i d i ng po l i cy and 
supe r v i s i ng managemen t .  We r ecogn i ze t h a t  such de l ega t i on i s  
necessa r y , and mus t  be perm i t ted . though under s .  1 1 0 1 3 )  o f  t he 
d r a f t  A c t , a number of i mpor t a n t  a c t s  wou l d  have to be c ar r i ed 
ou t by t he board i t se l f .  il.1e a l so recorrmend t h a t  t he proposed 
ABCA recogn i ze t he d i f ference between d i rectors who a r e  and are 
not members o f  management by a requ i r ement i n s .  9 7 i 2 )  that a 
d i s t r i bu t i ng corpor a t i on mus t  have a t  l e a s t  two d i r e c t or s  who are 
not o f f l ce r s  or emp l oyees o f  t he corpor a t i on or i t s a f f i l i a tes . 
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and b y  a requ i rement i n s .  1 6 5 1. 2 )  t h a t  a d i s t r i bu t i ng corpor a t i on 
mus t  have an aud i t  commi t t ee the ma jor i t y of whom are not 
o f f i ce r s  or emp l oyees . 

I n  s urrrna r y ,  we recorrrnend t h a t  a corpor a t i on con t i nue to have 
two p r i nc i p a l  organs , t he shareho l d e r s  and t he d i r e c t or s .  T he 
s h a r eho l de r s  wou l d  have the power to change t he corpor a t i on ' s 
cons t i t u t i on and t o  e l ec t  and d i sm i s s  t he d i rector s ,  wh i l e t he 
d i r e c t o r s  wou l d  have t he power to manage . The d i rectors i n  t u r n  
wou l d  b e  a b l e  t o  de l eg a t e  mo s t  of t he i r  power s  t o  manag i ng 
d i rector s ,  comm i t t ees of d i rector s ,  and t o  of f i ce r s ,  who m i g h t  
b u t  need n o t  be d i r ec t or s .  s o  t h a t  t he de l eg a t e s  cou l d  rea l l y 
become an add i t i ona l organ of the company . The d r a f t  A c t  l.•.tou l d  
g i ve e f f e c t  t o  o u r  v i ews . 

2 .  Changes lQ t he Cons t i t u t i on and Bus i ne s s  of t he Corpor a t i on 

I a \  F undament a 1 change 

; i J Wha t .i§_ " f undamen t a l  change " ?  

P a r t  f l V  of t he CBCA dea l s  w i t h  what are r e f e r r ed to a s  
" fundament a 1 changes " , w h  i e h  i ne 1 ude 

1 .  Change of name o f  t he corpor a t i on .  ( dr a f t  A c t  s .  1 6 7 1 1 I l a ! , 
subject to s .  1 6 7 1 3 1 1 .  

2 .  Change i n  t he r es t r i c t i on s , i f  any , wh i c h  t he corpor a t i on' s 
a r t i c l e s  o f  i ncorpor a t i on i mpose on t he bus i ness w h i c h  i t  
may c a r r y  on . I d r a f t  Act s .  1 6 7 1 1 )  ( b l ) .  

3 .  I mpor t a n t  changes i n  t he cap i t a l  s t r u c t u r e  and r i gh t s  of 
s h a r eho l de r s .  ! dr a f t  A c t s .  1 6 7 ( 1 1 1 c l  t o  ( j i :J .  

4 .  Any o t h e r  change i n  t he a r t i c l es of i ncorpor a t i on ! dr a f t  Act 
s .  1 6 7 1: 1 I ( m )  ) . 

5 .  Changes i n  res t r i c t i on s  and con s t r a i n t s  on t r an s f e r  of 
s h a r e s . ! Changes i n  r es t r i c t i on s  a r e  a par t i cu l a r  case of 
# 3 :  con s t r a i n t s  a r e  dea l t  w i t h  i n  d r a f t  Act s .  1 6 8 ' 

6 .  Changes i n  r.umber of d i rector s .  !. d r a f t  Act s .  1 6 7 . 1 k i J .  
7 .  Ama l gama t i ons . ! dr a f t  Act s .  1 7 5  t o  1 8 0  and 1 80 . 1 1 . 
8 .  Reorga11 i z a t i on s  and a r r angemen t s .  i dr a f t  Act s .  ; 8 5  3. 1 86 · 
9 .  T r ans fer o f  r eg i s t r a t i on t o  anot her j u r i sd i c t i on . l d r a f t  

A c t s .  1 82 1 .  
1 0 .  " Con t i nuance " o f  an e x i s t i ng company under t he A B C A . • See 

d r a f t  Act s .  1 8 1 , 2 6 1  I .  
1 1 .  Sa l e  or l ease of subs t an t i a l l y  a l l  t he prope r t y  of a 

company . I d r a f t  A c t  s .  1 8 3 ! .  

We w i  1 1  now d i scuss t hose subjec t s ,  e xcep t for " con t i nuance' of 
e x i s t i ng compan i es under the proposed new Ac t ,  w h i c h  wi 1 1  be 
d i scussed l a t er , and changes of t he corpo r a t e  name and of the 
number of d i r ec t or s ,  w h i c h  do not requ i re d i scu s s i on . 

l i i l  P o l i cy of CBCA P a r t  X I V  

The f i r s t  i mpor t an t  po l i cy t t'"l a t  t h e  CBCA h a s  adopted i n  P a r t  
X I V  i s  t o  t re a t  a s  one subjec t ,  and i n  one pa r t  o f  t h e  Ac t .  
p r ov i s i on s  r e l a t i ng t o  changes i n  t h e  ground r u l es gover n i ng t he 
oper a t i on of a company : t he prov i s i on s  dea l i ng w i t h  s i m i l a r  
subject ma t t er a r e  scat t e r ed t hrough t he ACA . We accept t he 
C B C A 1  s approach . for t he sake of u n i formi t y ,  for t he sake of 
conven i en t  r e f e r ence , and because t h e  r u l es re l a t i ng to change 
a r e  more l i ke l y  to f o l low a cons i s t e n t  and r a t i ona l pa t t e r n . i f  
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they are j u x t aposed t o  each o t her . 

The second i mpor t a n t  po l i cy t h a t  t he C B C A  has adopted i n  
P a r t  X I V  i s  t o  p r ov i de procedures wh i ch f ac i l i t a t e  the mak i ng of 
i mpor t a n t  changes in those g r ound r u l es .  Gener a l l y speak i ng ,  a 
C B C A  corpo r a t i on can make t h e  changes i t se l f  w i thout resor t t o  
the cour t s .  I t  can usua l l y  do so by " spec i a l  reso l u t i on "  wh i ch 
i s  a reso l u t i on adop t ed by 2 / 3  o f  t he votes c a s t  or s i gned by a l l  
shareho l de r s  e n t i t l ed t o  vote . We agree w i t h  t h i s  approach a l so 
I i nc l ud i ng ,  for t he sake of u n i formi t y ,  t he acceptance o f  t he two 
to one major i t y i n s tead of t he A C A '  s t h ree to one ! . S .  1 6 7  of 
t h e  d r a f t  Act wou l d  g i ve e f fec t to our v i ews . 

The t h i rd i mpor t a n t  po l i cy t h a t  the C B C A  has adopted i n  P a r t 
X I V  i s  to a l l ow a shareho l der , i n  cer t a i n  cases of p a r t i cu l a r  
i mpor t ance , t o  requ i re t he company t o  buy h i m  out i f  i t  w i shes t o  
make a change t o  w h i c h  he objec t s . Tha t i s  the mos t i mpor t an t  
change t o  t he present l aw wh i ch i s  made b y  P a r t  X I V .  We a r e  a l so 
i n  gener a l  agreeme n t  w i t h  i t .  We dea l w i t h  i t  i n  t h i s  Repor t 
under t h e  head i ng '' Appr a l sa l  R i gh t "  and i n s .  1 84 of the d r a f t  
A c t . 

The fou r t h  i mpor t a n t  po l i cy t h a t  t h e  C B C A  has adopted i n  
P a r t  X I V  i s  t o  a l l ow a vo t i ng shareho l der t o  make a propos a l  t o  
amend t he a r t i c l es of i ncorpor a t i on ,  r a ther t h a n  t o  requ i r e a 
d i r ec t o r s '  b y - l aw for t h a t  purpose . A l t hough t h i s  i s  a change i n  
t h e  fede r a l  l aw i t  i s  cons i s t e n t  w i t h  t he ACA and does not 
requ i r e coornen t . I t  i s  embod i ed i n s .  1 6 9  of t he d r a f t  Ac t .  

The f i f t h  i mpor t a n t  po l i cy i s  t h a t  the D i rector ( ou r  
Reg i s t r a r ! i s  not g i ven a d i scr e t i on t o  prevent the mak i ng o f  a 
l aw f u l  amendme n t  to a corpor a t i on ' s cons t i t u t i o n .  Aga i n ,  t h i s  

po l i cy i s  cons i s t e n t  w i t h  the A C A  and does not requ i r e coornen t 
her e .  I t  i s  embod i ed i n s .  1 7 2  of t he d r a f t  Act . 

I i i i I Soec i f i e  fundament a 1 changes 

i A I  Res t r i c t i on s  on bus i ness 

I t  w i  1 1  be remembered t h a t  corpor a t i ons i ncorpor a t ed under 
the C B C A  have t he capac i t y and , i n  gener a l .  t he r i ght s ,  powe r s  

· and p r i v i l eges o f  a n a t ur a l person I C B C A  s .  1 5 1 , and we have 
a l ready recommended t h a t  corpor a t i ons i ncorpor a t ed under t he 
proposed A B C A  shou l d  be i n  t he same pos i t i on . i . e . ,  t h a t  i t  
shou l d  abo l i sh the doc t r i ne o f  l i m i ted corpor a t e  powe r s . 
Howeve r , i t  appe a r s  appropr i a t e  to a l l ow a corpor a t i on t o  
r es t r i c t  t h e  bus i nesses wh i ch i t  m a y  c a r r y  on , though t he 
r es t r i c t i on shou l d  not a f fec t t he va l i d i t y  o f  i t s ac t s .  C B C A  s .  
1 6  does t h i s ,  and so wou l d  s .  1 6  of the d r a f t  Ac t .  The remova l ,  
add i t i on ,  or var i a t i on of such a res t r i c t i on i s  obv i ous l y  a 
change i n  an i mpor t a n t  ground r u l e  and we agree w i t h  t h e  C B C A  
t ha t , a l t hough t h e  corpor a t i on shou l d  be ab l e  to make t h e  change 
by spec i a l  reso l u t i on .  a d i ssen t i ng shareho l der shou l d  be a b l e  t o  
requ i r e t he company to buy h i m  ou t i f  i t  does so . S .  1 6 7 ;  1 i · b '  
of the d r a f t  A c t  wou l d  perm i t the change , and s .  1 84 wou l d  confer 
t he appr a i s a l  r i g h t . 
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( 8 )  Capi t a l  s t r u c t u r e  

C B C A  s .  1 6 7  a l l ows a corpor a t i on t o  do a l rros t any t h i ng t o  
l t s s h a r e  s t r uc t ur e , i nc l ud i ng t he crea t i on , subd i v i s i on ,  
conso l i da t i on ,  exchange , r ec l a s s i f i ca t i on and cance l l a t i on of 
shares and c l a s ses o f  sha res and chang i ng t he r i g h t s  a t t ached to 
t hem . There a r e  two s a feguards . One i s  to requ i re a sepa r a t e  
spec i a l  reso l u t i on o f  each c l as s  i mmed i a t e l y  a f fected b y  t he 
change and a sepa r a t e  spec i a l  reso l u t i on of each c l a s s  to wh i ch 
s h a res whose r i gh t s  a r e  i ncreased a r e  or w i l l  become equa l or 
super i or ; i n  some i mpor t a n t  cases t he a r t i c l es of i ncorpor a t i on 
can overr i de t he s a feguard ( C BCA s .  1 7 0 \ but i n  t h i s  i n s t ance we 
propose t h a t  t he excep t i on s  shou l d  not be car r i ed forward and 
t hey do not appear i n s .  1 7 0  o f  t he d r a f t  Ac t .  T he second i s  to 
g i ve shareho l d e r s  ent i t l ed t o  vote _under CBCA s .  1 7 0  t he r i g h t  t o  
d i ssent and t he r i g h t  t o  be bought o u t  l f  t h e  corpor a t i on 
proceeds ( CBCA s .  1 8 4 ( 2 1  l .  Aga i n ,  we are i n  gener a l  agreemen t ,  
and s .  1 7 0  and s .  1 8 4 1 2 !  o f  t he d r a f t Act wou l d  g i ve e f fec t t o  
t h a t  agreemen t .  

( C J  Res t r i c t i on s  and cons t r a i n t s  

CBCA s .  1 6 7 1 1 ) ( 1 )  and \ m )  wou l d  a l low a corpor a t i on t o  
i mpose r es t r i c t i on s  upon t he t r a n s f er o f  i t s shares a n d  t o  a l ter 
or r errove t he r es t r i c t i on s . CBCA s .  1 8 4  a l l ows a sha reho 1der o f  
t he a f fected c l as s  t o  d i s s e n t  a n d  t o  b e  bought o u t  i f  t he company 
proceeds . The i mpos i t i on or change of a r es t r i c t i on i s  a change 
i n  t he ground r u l e s  under wh i c h  t he s h a r e  i s  h e l d ,  and we agree 
w i t h  t he CBCA t re a t men t , wh i c h  i s  r e f l ec t ed i n  t he coun t e r pa r t  
prov i s i on s  o f  the d r a f t Act . 

Under C B C A  s .  1 6 8 , " cons t r a i n t s "  aga i ns t  a c l as s  such a s  
non-Canad i ans ho l d i ng o r  vo t i ng more t han a s t a ted percentage o f  
t he s h a r e s  m a y  b e  i mposed by a d i s t r i bu t i ng corpor a t i on .  The 
purpose o f  t he s ec t i on i s  t o  a l l ow t he corpor a t i on to qua l i fy for 
l i cences or to c a r r y  on bus i nesses i n  wh i ch t he percent age of 
fore i gn owner s h i p  i s  res t r i c t ed .  The cons t r a i n t  i s  i mposed by 
soec i a l  reso l u t i on amend i ng t he a r t i c l e s  of i ncorpor a t i on .  
E i t her the i mpos i t i on or t he remova l o f  t he con s t r a i n t  ent i t l es 
t he shareho lder to d i ssent and be boug h t  out under C B C A  s .  1 8 4 .  
We agree w i t h  t hese prov i s i on s  a l so .  The proposed ABCA shou l d  
a l low con s t r a i n t s  for the purpose o f  comp l y i ng w i t h  l aws o f  t he 
prov i nce as w e l l as t he l aws o f  Canada . S .  1 6 8  o f  t he d r a f t A c t  
wou l d  g i ve e f f e c t  t o  our v i ews . 

( 0 )  Ama lgama t i on s  

Under C B C A  s .  1 7 5 t o  1 80 ,  any two or mo r e  corpor a t i ons 
i ncorpo r a t ed or con t i nued under t h e  CBCA may ama l gama t e .  Under 
CBCA s .  1 76 ,  t he ama l gama t i ng corpor a t i ons mus t  enter a n  
agreement se t t i ng ou t t h e  " t erms and me a n s  o f  e f fec t i ng t he 
ama l gama t i on "  and i n  par t i cu l ar es t ab l i sh i ng t he cons t i t u t i on o f  
t he ama l gamated corpor a t i on ,  set t i ng ou t t he me t hod o f  conve r t i ng 
shares of t he ama l gama t i ng corpo r a t i on s  i n t o  shares and secur i t es 
of t he ama l gama t ed corpor a t i on and t he met hod of compen s a t i ng any 
s h a r eho lders whose s h a r es are not conve r t ed ,  and prov i d i ng for 
t he cance l l a t i on w i t hou t compen sa t i on o f  any shares he l d  by one 
ama l gama t i ng corpor a t i on i n  another . The agreement mus t  be 
adopted by each corpor a t i on under C B C A  s .  1 7 7 ,  arid a r t i c l e s  o f  
ama l gama t i on a r e  t hen f i l ed w i t h  t he D i rector ( our Regi s t r a r ! and 
a r e  t hen deemed to be a r t i c l e s  of i ncorpor a t i o n .  A cer t i f i ca t e  
o f  ama l gama t i on i s  t hen i s sued . C B C A  s .  1 7 8 prov ides a 
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s i mp l i f i ed procedure f o r  t he ama l gama t i on o f  a ho l d i ng 
corpor a t i on w i t h  whol l y - owned subs i d i a r i es and for t he 
ama l gama t i on o f  who l l y - owned subs i d i a r i e s of t he same ho l d i ng 
corpor a t i on .  

The p r o t ec t i on s  g i ven t o  shareho l de r s  ! e xcept under CBC� s .  
1 7 8 1  a r e  a s  f o l lows : 

1 .  Each s h a r eho l der i s  t o  be sent a copy or surrma r y  o f  the 
ama l gama t i on agreemen t w i t h  t he no t i ce o f  mee t i ng I CBCA s .  
1 7 7 1 2 1  I . 

2 .  T he agreement mus t  be adop ted by spec i a l  reso l u t i on i C BCt. s .  
1 7 7 ( 5 .I i . 

3 .  I f  t he agreement d i r ec t l y  a f f ec t s  t he r i g h t s  o f  a c l a ss o f  
shareho l de r s ,  or i f  t h e r e  i s  an i ncrease i n  t he r i g h t s  of 
ano t her c l a s s  wh i ch i s  or w i l l  be equa l or supe r i or to the 
r i g h t s  o f  t he f i r s t , t he agreement mu s t  be adop ted by 
spec i a l  reso l u t i on of the f i r s t  c l a s s , whe t her or not i t  i s  
o t herw i se ent i t l ed t o  vo t e  I C BCL s .  1 7 7 1 4 !  t .  

4 .  A sharehol der i s  ent i t l ed to d i ssent and be bought out 1 C BCA 
s .  1 84 i I I I c I I .  

F rom t he s h a r eho l der ' s  po i n t  o f  v i ew ,  t he p r i nc i pa l  
d i f f e r ences f rom t he ama l g ama t i on procedure under ACA s .  1 5 6  are 
a s  fo l l ows : 

i I )  
1 2  I 

I 3 I 

I 4 .1 

The ACA does not prov i de for a 
A spec i a l  r e so l u t i on under t he 
major i t y .  

c l a ss vot e .  
ACA ca l l s for a t h r ee t o  one 

T he ACA requ i res a cou r t  order . l i t  a l so r eq u i res the 
R eg i s t r a r ' s approva l ,  but t h a t  i s  r ea l l y m i n i s t e r i a l ! .  
T he ACA does no t prov i de for a d i s s en t i ng shareho l der to be 
bought o u t . 

The ma i n  po i n t  here i s  t h a t  i f  t he proposed �BCA f o l l ows t he 
C BC L .  t he sha reho l der w i  1 1  l ose wha t ever p r o t ec t i on he rece i ves 
f rom t he AC� requ i r ement of a cou r t  app l i ca t i on a t  wh i ch he can 
ask t he cour t to r e f u se t o  a l l ow t he ama l gama t i on .  On t he o t her 
hand , he w i l l  ga i n  t he r i gh t  to d i ssent and be bough t  out ; and 
t he oppr e s s i on remedy under s .  2 34 of t he d r a f t  A c t  i s  l i ke l y  t o  
prove a potent  weapon f o r  h i m  ( see t he d i scuss i on a t  p .  1 38 - ' 5 0  
o f  t h i s  Repor t ) .  

T he CBCA a l so depr i ves c r ed i t o r s  o f  t he i r  r i gh t  t o  comp l a i n  
t o  t he cour t t h a t  t he proposed ama l gama t i on w i  1 1  p r e j ud i ce them .  
CBCA s .  1 7 9 ( 2 ) ,  however . g i ves t hem some p r o t ec t i on .  A d i rector 
or o f f i cer o f  each ama lgama t i ng corpor a t i on mus t  f i l e  a s t a t u t ory 
dec l ar a t i on t h a t  there are reasonab l e  g r ounds for be l i ev i ng t h a t  
each ama l gama t i ng corpor a t i on i s ,  and t he ama l gamated corpor a t i on 
w i l l  be , ab l e  to pay i t s l i ab i l i t i es as t hey become due , and t h a t  
t h e  a s se t s  o f  t he ama l gamated corpor a t i on w i  1 1  cover i t s 
l i a b i l i t i es and s t a t ed capi t a l .  The dec l a r a t i on mus t  a l so say 
t h a t  t he r e  a r e  reasonab l e  grounds for be l i ev i ng e i ther that no 
c r ed i tor w i  1 1  be prejudi ced or t h a t  no t i ce to c r ed i t o r s  has been 
g i ven as prov i ded i n  the sec t i on and no objec t i on h a s  been 
recei ved . ( C BCA s .  1 7 9 ( 2 1 ,  by i nd i r ec t l y  i mpos i ng the l i qu i d i t y  
and s o l vency t es t s ,  a l so g i ves some protec t i on t o  shareho l der s ! .  

We agree . w i t h  t he CBCA approach . We t h i nk t h a t  the 
appra i sa l  r i g h t  and the oppress i on r emedy toge t her prov i de 
rea sonab l e  p r o t ec t i on to the mi nor i t y shareho lder I t hough we mus t  
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admi t t o  some concern over t he use o f  t he ama l gama t i on procedure 
to force ou t t he m i nor i t y \ . We t h i nk t h a t  c r ed i t o r s  are 
suf f i c i en t l y  p r o t e c t ed aga i n s t  an ama l gama t i on des i gned t o  resu l t  
i n  an i nso l ve n t  corpor a t i on .  S .  1 7 5  t o  1 8 0  of t he d r a f t  A c t  
accor d i ng l y  f o l l ow t he sect i ons of t he C BCA bea r i ng t he same 
number s .  

CBCA s .  1 7 5  t o  1 8 0  dea l on l y  w i t h  ama l gama t i ons between 
· ·corpo r a t i ons " , t h a t  i s ,  corpor a t i on s  i ncorpor a t ed or con t i nued 
under t he C B C A . I n  add i t i on , C B C A  s .  1 85 . 1  g i ves t he cou r t power 
to approve an ama l gama t i on of C B C A  corpor a t i on s  and an 
ama l gama t i on o f  a CBCA corpor a t i on and a body corpor a t e .  S .  1 86 
of t he d r a f t  A c t  g i ves t h e  cour t a s i mi l a r power . The d r a f t  Act 
c a r r i es forward bot h  prov i s i on s  for ama lgama t i on ( and a fur t her 
one wh i ch we d i scuss a t  pp . 54 and 55 of t h i s  Repor t i .  

:· E ! Reorgan i za t i on s  and ar r a nqemen t s 

ACA s .  1 54 a l l ows t he cou r t t o  s a nc t i on a " compr om i se or 
a r r angemen t "  between a company and i t s  c r ed i t o r s  or between the 
company and i t s shareho l de r s  i f  t h e  compromi se or a r r angement i s  
approved by a 3 t o  1 major i t y of t he a f f ec t ed c l as s . The words 
" comprom i s e "  and '' a r r a ngemen t "  a r e  not de f i ned , except t h a t  
" a r r a ngemen t "  spec i f i ca l l y  e x t ends t o  a reorga n i za t i on o f  share 
c ap i t a l  by conso l i d a t i on or subd i v i s i on ,  and t he cou r t s  have 
con s t r ued t hem broad l y  so as t o  cover a w i de v a r i e t y  o f  changes 
i n  t he r i g h t s  of shareho l d e r s  and c r ed i t or s .  

T h e  C B C A  a s  or i g i na l l y enac t ed d i d  not i n c l ude any rea l 
coun t e r pa r t  to ACA s .  1 54 .  C B C A  s .  1 85 app 1 i ed on 1 y t o  a 
" r eorgan i za t i on " , wh i ch was def i ned t o  i nc l ude a cou r t  order i n  
f a vour of a m i nor i t y s h a r eho l de r  a l l eg i ng oppr- es s i on and an order 
approv i ng a proposa l  under T he Bankruptcy Act or any o t he r  Act of 
P a r l i ament wh i ch a f fec t s  r i gh t s  among t he corpor a t i on ,  i t s 
sha reho l d e r s  and c r ed i t or s .  Howeve r , C B C A  s .  1 85 . 1  was l a t er 
added by 1 9 7 8 - 7 9 S . C .  c .  9 s .  6 1 . The cou r t  may now , upon t he 
app l i c a t i on of t he corpor a t i on ,  ' 'make any i n t e r i m  or f i na l  order 
i t  t h i nks f i t " , w i t h  some spec i f i c  e x amp l es ,  e . g . , when a so l vent 
corpor a t i on w a n t s  t o  make a " fundamen t a l  change in t he n a t u r e  of 
an a r r angemen t "  and i t  i s  not p r ac t i cab l e  for i t  t o  do so under 
any o t her prov i s i on of t he Ac t .  " A r r a ngemen t "  i s  d e f i ned t o  
i n c l ude : 

" ( a .l an amendment to t he a r t i c l e s  o f  a corpor a t i on ;  
( b l  an ama l g ama t i on of two or more corpor a t i on s ; 
( c )  an ama l gama t i on of a body corpor a t e  w i t h  a 
corpor a t i on t h a t  resu l t s i n  an ama l g amated corpor a t i on 
subjec t to t h i s  Act ( a  p r ov i s i on t h a t  appe a r s  t o  
prov i de for a n  ama lgama t i on b e t ween a corpor a t i on or 
company i ncorpora ted e l sewhere w i t h  a corpor a t i on under 
t h e  C BC A  I ;  
( d l  a d i v i s i on of t he bus i ness c a r r i ed on by a 

corpor a t i on ;  
( e l  a t r an s f e r  o f  a l l or s ub s t an t i a l l y  a l l  t h e  

p r ope r t y  of a corpor a t i on t o  another body corpor a t e  i n  
exchange for proper t y ,  money or secur i t i e s  o f  t he body 
corpor a t e ;  
( f )  a n  exchange o f  secur i t i es o f  a corpor a t i on he l d  by 
secur i t y ho l de r s  for proper t y ,  money or o t her 
secur i t i es of the corpor a t i on or p r oper t y ,  money or 
secur i t i es of ano t her body corpo r a t e  t h a t  i s  not a 
t ak e - over b i d  as def i ned i n  s ec t i on 1 87 . "  
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T he pol i cy of t he CBCA , w i t h  wh i ch we agree , i s  gener a l l y  t o  
l eave a corpor a t i on t o  manage i t s own a f f a i r s ,  subjec t t o  some 
protec t i on s  for m i nor i t i es wh i ch we d i scuss e l sewhere i n  t h i s  
Repor t .  We t h i n k ,  howeve r , t h a t  i t  i s  neces s a r y  t o  make some 
prov i s i on for unusua l b u t  l eg i t i m a t e  adjus t men t s  of corpor a t e  
s t r u c t ures and re l a t i onsh i p s  wh i ch cannot e f f ec t i ve l y  be foreseen 
and provided for i n  de t a i l by t he mo s t  me t i cu l ou s l y  d r a f ted 
s t a t u t e .  We t h i n k ,  howeve r , t ha t  t he d r a f t  A c t  shou l d  i n  
add i t i on c a r r y  forwa r d  ACA s .  1 56 . 1 .  wh i ch was ena c t ed by S . A .  
1 9 7 8 , c .  4 8 . s .  2 .  T h a t  sec t i on i s  desi gned t o  enab l e  an 
e x t r a - prov i nc i a l  company , i f  i t s corpor a t i on l aw permi t s ,  to 
br i ng i t se l f  under t he ACA by ama l gama t i ng wit h  an ACA company 
wh i ch i s  i t s who l l y � owned subs i d i a r y ;  s .  1 80 1 of t he d r a f t  Ac t ,  
wh i ch gene r a l l y f o l l ows ACA s .  1 5 6 . 1 ,  wou l d  r ov i de a procedure 
wh i ch cou l d  be fo l l owed w i t hout resor t i ng to t he cou r t  under s .  
1 86 .  

T he f i r s t  major i s sue i s  t he scope of t he a v a i l ab i l i t y of 
t he procedure . CBCA s .  1 8 5 i s ,  i n  our op i n i on ,  c l ea r l y  t oo 
n a r r ow ,  and , i ndeed we t h i nk t h a t  i n  t he con e x t  of A l be r t a  
l eg i s l a t i on i t  i s  l a rge l y  a dup l i ca t i on o f  o her l eg i s l a t i on . We 
a r e  i nc l i ned to t h i nk t ha t  C B C A  s .  1 85 . 1 i s  t i l l  too 
r es t r i c t i ve .  I t  wou l d  not cover an a r r ange n t , for exarrp l e ,  
under wh i ch c r ed i t o r s '  c l a i ms a r e  postponed r subord i na t ed i n  
order t o  a l l ow t he i n jec t i on o f  new money , o one under wh i ch t he 
a va i l ab l e  cash may be s h ared i n  some appropr i a t e  way among 
d i f fe r e n t  c l a sses of c r ed i t or s . We t h i nk i t  shou l d  be broadened 
to cover comprom i ses w i t h  c r ed l t or s :  w h i l e  p ov i nc i a l  l eg i s l a t i on 
cannot encroach upon P ar l i amen t ' s j ur i sd i c t i  n over i nso l vency , 
we t h i nk t h a t  over t he yea r s  ACA s .  1 54 has proved i t s usef u l ne s s  
a n d  has n o t  caused d i f f i cu l t y .  S .  1 86 i l > l h l  wou l d  t he r e fore 
i nc l ude i n  t h e  scope of t he sec t i on comprom i ses w i t h  c r ed i t o r s  as 
we l l  a s  t he t h i ng s  l i s ted i n  C B C A  s .  1 85 . 1 ( 1 ' 1 .  T he open i ng words 
of t he subsec t i on wou l d  a l l ow t he cour t s  t o  .1app l y  t he sec t i on as 
broad l y  a s  t hey have app l i ed ACA s .  1 54 and i t s E ng l i sh and 
Canad i an coun t e r pa r t s .  

The second ma jor i s sue i s  t he p r o t ec t i �n of m i nor i t y 
shareho l der s .  C B C A  s .  1 85 . 1  a l l ows t he comR any t o  make a s i rrp l e  
app l i c a t i on t o  t h e  cou r t  for approva l o f  t he a r r angeme n t , and 
does not make any spec i a l  prov i s i on for not i ce to s h a r eho l de r s  or 
for approva l by t hem by spec i a l  r e so l u t i on or otherw i se .  Whi l e  
t he cou r t  m i g h t  we l l  g i ve d i r e c t i on s  for g i v i ng no t i ce o f  and 
conven i ng mee t i ng s . we t h i nk t h a t . i n  v i ew of t h e  e x t r aord i na r y  
n a t ure of t he re l i ef p r oposed b y  t h a t  sec t i on o r  b y  t h e  somewhat 
broader sec t i on we wi 1 1  propose . t he r e l i ef shou l d  not be 
ava i l a b l e  a t  a l  1 w i t ho u t  a spec i a l  r e so l u t i on of s h a reho l der s .  
I ndeed , we t h i nk t h a t  i f  t h e  p r oposed compromi se o r  a r r angement 
w i l l  a f fect t he r i gh t s  of a pa r t i cu l a r  c l ass of s h a r e ho l der s ,  
approva l of t h a t  c l as s  by spec i a l  reso l u t i on shou l d  be requ i r ed , 
a s  i t  now i s  under ACA s .  1 5 4 .  W i t h  t h a t  p r o t ec t i on ,  and t h e  
d i scre t i on of t he cou r t t o  refuse approva l o f  t he p ropos a l , we 
t h i nk t h a t  t he add i t i ona l p r o t ec t i on of •an appr a i s a l  r i g h t  ! o t her 
t han one provi ded for i n  t he a r r angement i t se l f )  i s  not needed , 
and we do not propose to i nc l ude i n  t he d r a f t  A c t  a coun t e r pa r t  
o f  CBCA s .  1 8 5 . I I 4 I i d  I . 

P rofessor Gower wou l d  prov i de a f u r t her p r o t ec t i on .  H i s  
v i ew i s  t h a t  t he cour t s  have g i ven somewhat l e s s  t han adequ a t e  
p r o t ec t i on t o ,  m i nor i t y shareho l der s ,  and h e  t h i nks t h a t  t hey 
wou l d  do be t t er i f  g u a r a n t eed adeq u a t e  i nforma t i on .  Accord i ng l y ,  
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s .  2 3 1  of h i s  d r a f t  Ghana A c t  wou l d  r equ i r e t he Reg i s t r a r  of the 
Cou r t t o  " appo i n t one or more compe t e n t  repor t e r s  t o  i nves t i ga t e  
t he f a i rness o f  t he s a i d  a r r angement . . .  and t o  repor t t hereon t o  
t he Cour t "  a t  t he company s expense . We a r e  not i nc l i ned to go 
so f a r , b u t  we men t i on the po i n t so t h a t  o t h e r s  may cons i der i t .  

P a r t  of t he i s sue o f  p r o t ec t i on o f  sha reho l de r s  and 
c r ed i tors i s  t h a t  of i n forma t i on .  S .  2 0 7  of t he E ng l i sh A c t  i s .  
2 0 6  be i ng much l i ke ACL s .  1 5 4 1  requ i re s  t he company t o  f u rn i s h 
each s h a r eho l der or cred i tor w i t h  a s t a t ement of t he e f fect o f  
t he comprom i se or a r r angemen t ,  a s t a temen t o f  any ma t e r i a l  
i n t er es t s  o f  t he d i rector s ,  and any way i n  wh i ch i t s e f fect on 
t hem w i  1 1  be d i f f e r e n t  from t he e f f e c t  on o t h er s .  We t h i nk t h i s  
sec t i on bene f i c i a l , and s .  1 86 1 5 1  o f  t h e  d r a f t  A c t  wou l d  g i ve 
e f fec t to t h a t  v i ew .  

T he next  major i s sue i s  t he p r o t ec t i on o f  c r ed i t or s .  �ga i n .  
C B C A  s .  ' 8 5 . 1  l eaves i t  i n  t he d i s c r e t i on o f  t he cour t whether or 
not tc requ i r e a mee t i ng of c r ed i t or s ,  and what degree of 
approva l ,  i f  any , t o  l ook for ! t hough proceed i ngs under t he 
s e c t  i on a r e  l ess 1 i ke l y  ·to a f f e c t  c r ed i t o r s  t han t hose wh i ch we 
propose .1 . We t h i n k ,  however , t h a t  i f  a proposa l a f fec t s  t he 
r i gh t s  of c r ed i t or s ,  i t  shou l d  not be ca r r i ed o u t  un l ess i t  mee t s  
w i t h  t he i r  gener a l  approva l ,  and t h a t  a mee t i ng o r  mee t i ngs 
shou l d  be requ i red . 

A concern r a i sed w i t h  us was t h a t  an a r r angement under s .  
1 86 o f  t he d r a f t  A c t  m i g h t  a f f e c t  secured c l a i ms . T h a t  i s  t rue . 
j u s t  a s  i t  i s  t r ue of ACA s .  1 5 4 . Bond and debe n t u r e  t r u s t  deeds 
cus tomar i l y prov i de for t he var i a t i on of t h e  r i gh t s  of t he 
h o l d e r s  w i t h  t he approva l of an appropr i a t e  ma jor i t y ,  and we 
t h i nk t h a t  s .  1 86 does not d i verge too f a r  f rom usua l pract i ce so 
f a r  a s  t hey a r e  concerned . Ord i na r y  f i r s t  mor t gages on l and are . 
we t h i nk ,  su f f i c i en t l y  protec t ed by s .  1 86 ( 4 ) ( b l , under wh i ch t he 
Cour t mus t  d i r ec t  c l a s s  mee t i ngs i f  t hey a r e  needed : a f i r s t  
mo r t gagee o f  a p a r ce l o f  l and mus t ,  we t h i nk ,  cons t i t u t e  a c l as s  
t he r i g h t s  o f  wh i ch cannot be a f f ec t ed w i t ho u t  a n  a f f i rma t i ve 
vo t e  of t he c l a s s . A not unre l a t ed concern wh i ch was r a i sed w i t h  
u s  was whe t her t he t erm " c l as s "  i s  s u f f i c i en t l y  c l ear or whe t her 
some def i n i t i on shou l d  be a t t empted based upon a commun i t y of 
i n t e r es t ;  we t h i n k ,  however . t h a t  a c r e d i tor i s  s u f f i c i en t l y  
p r o t ec t ed by h i s  r i g h t  to app l y  t o  have appropr i a t e  c l asses 
determi ned . and we are doub t f u l  t h a t  a d e f i n i t i on wou l d  be 
he l p f u l .  By way of examp l e  of t he approach wh i c h  t he cou r t s  have 
t aken , see Be � l abama , New Or l eans T e x a s � P ac i f i c  Junc t i on 
R a i l way Co . [ 1 89 1 ]  1 Ch . 2 1 3 ,  pa r t i cu l a r l y  per Bowen L . J .  a t  p .  
2 4 3 ;  Sover e i gn L i fe A s s u r ance Co . v .  Dodd I 1 8 9 2 [ 2 Q . B .  5 7 3 ,  
pa r t i cu l ar l y  per lord Esher , M . R .  a t  p .  5 7 9 ; and R e  We l l i ngton 
B u i l d i ng � L td .  [ 1 9 3 4 [ 4 D . L . R .  6 2 6  I On t . H . C-;! . Re K endon 
Deve l opmen t  Corpor a t i on & Wa l 1 & R edekop Corpo r a t i on L td .  I 1 9 7 9 1 
1 0 3  D . L . R . 1 3d l  4 2 9  I B . c-:s-:c:J turned on i t s unusua l f ac t s .  

The gene r a l approach wh i ch we t h i nk t h a t  t he d r a f t  A c t  
shou l d  t ake i s  a s  f o l l ows : 

1 .  To a l l ow a corpor a t i on to p u t  forward a propos a l  for an 
a r r angeme n t  as de f i ned i n  CBCA s .  1 8 5 . 1 (  1 )  and a l so a 
comprom i se i nvo l v i ng c r ed i t o r s  and any t h i ng e l se t h a t  comes 
w i t h i n  t he t erm " a r r angemen t "  as i n t e r p r e t ed by t he cou r t s . 

2 .  To requ i r e t ha t  a f f ec t ed shareho l de r s  rece i ve i n forma t i on 
about t he propos a l  and i t s  spec i a l  e f f ec t , i f  any , on t he 
i n teres t s  o f  t he d i rector s .  
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3 .  T o  requ i r e spec i a l  r e s o l u t i ons of c r ed i t o r s  and c l as s e s  of 
s h a r eho l de r s ,  a f f ec t ed by t he comprom i se or a r r angemen t .  

4 .  To requ i r e approva l by the cou r t on a d i sc r e t i on a r y  ba s i s .  

S .  1 86 of t he d r a f t  A c t  wou l d  g i ve e f f e c t  to our v i ew s . 

I F  l Sa l e  or l ease of prope r t y  

C B C A  s .  1 8 3 1 2 >  t o  1 8 1  requ i re t he approva l o f  the 
s h a r eho l de r s  of '' a s a l e ,  l ea s e  or e x c h a nge of a l l  or 
subs t an t i a l l y a l  1 the prope r t y  of a corpo r a t i on other than i n  the 
ord i na r y  cou r s e  o f  bus i ne s s '' . T h e  approva l i s  to be g i ven by 
spec i a l  r e so l u t i on I CB C 4  s .  1 8 3 1 7 ,1 ) ,  bu t s h a r e s  wh i ch a r e  
o t he r w i se non - vo t i ng c a r r y  a vo t e .  and s h a r eho l de r s  of a c l a ss o r  
ser i e s  o f  s h a r e s  a r e  e n t i t l ed t o  vo t e  i f  t hey a r e  a f f ec t ed 
d i f fe r en t l y  f rom sha r eho l d e r s  of o t her c l a s s e s  or ser i es .  � 
s h a r eho l der i s  e n t i t l ed to d i s s e n t  f rom the d i spos i t i on under s .  
1 84 ,  and t o  be bought out . 

We do not t h i nk t h a t  shar eho l de r s '  approva l of t he s a l e  of 
t he under t ak i ng i s  now requ i r ed by A l ber t a  l aw ,  though i t  i s  good 
p r ac t i ce t o  obt a i n  i t .  We have been i n  some doubt about 
sugge s t i ng t h a t  such approva l be made mand a t or y ,  but we t h i nk the 
ma i n t enance of a d i f fe r ence b e t ween t h e  CBCA and the p r oposed 
A BC A  on the po i n t  wou l d  l ay t r aps and t end to make the l aw more 
bew i l de r i ng l y  comp l ex .  We t he r e f o r e  propose t h a t  t h e  C B C A  
prov i s i ons be accepted f o r  t he s a k e  o f  un i formi t y .  O t he r w i se t h e  
reasons f o r  and aga i ns t  t h e  change a r e  obv i ou s  a n d  appear t o  u s  
t o  b e  f a i r l y even l y  ba l anced . S .  1 83 o f  the d r a f t  Ac t wou l d  
t he r e f o r e  f o l l ow C B C A  s .  1 8 3 1 2 1  t o  1 8 3 1 8 1 . 

I G 1  T r an s fer Qi regi s t r a t i on f rom one 
iur i sd i c t i on to a n o t h e r  

A C 4  s .  1 5 7 p r o v i des f o r  t he t r a n s f e r  t o  A l be r t a  of t he bas i c  
r eg i s t r a t i on o f  a company i ncorpo r a ted e l sewhere under gene r a l 
l eg i s l a t i on r e l a t i ng to compan i es .  T he Reg i s t r a r  mus t  s a t i s f y  
h i mse l f  t h a t  the l aws of t he o t her j u r i sd i c t i on a u t hor i ze the 
app l i c a t i on ,  but he t hen appe a r s  to have a d i s c r e t i on but no 
g u i dance a s  t o  how t he d i s cr e t i on shou l d  be e x er c i sed . C B C A  s .  
1 8 1  a l l ows any corpor a t i on t o  ob t a i n  r eg i s t r a t i on under t h a t  A c t  
i f  i t  i s  so a u t hor i zed by i t s i ncorpor a t i ng j u r i sd i c t i on ;  the 
sec t i on requ i r es i t  t o  send a r t i c l es of con t i nuance t o  the 
D i rec tor , who '' s h a l l '' i ssue a cer t i f i ca te of con t i nuance , upon 
wh i ch t he corpor a t i on ,  though w i t ho u t  any deroga t i on f r om i t s 
e x i s t i ng r i gh t s  and ob l i g a t i ons , comes under t h e  C B C A  as i f  
i ncorpor a t ed under i t ,  w i t h  t he a r t i c l es o f  con t i nuance a s  i t s 
a r t i c l es of i ncorpor a t i on .  I t  appe a r s  t o  u s  t h a t  the reasons why 
a company shou l d  have a l eg a l  r i gh t  to move i t s r eg i s t r a t i on t o  
A l be r t a  a r e  t h e  same a s  those why a n y  corpor a; i on shou l d  have a 
l ega l r i gh t  to i ncorpor a t e  here i n  t he f i r s t  i ns t ance . l t  a l so 
appe a r s  to us t h a t  t he C B C A  p r ov i s i ons g i ve mo r e  g u i dance t han do 
t he A l be r t a  prov i s i ons . For t hose r e a son s , and for t he sake of 
u n i formi t y ,  we t h i nk t h a t  CBCA s .  1 8 1  shou l d  be adop t ed .  I t  i s ,  
we t h i nk ,  for t he i ncorpo r a t i ng j u r i sd i c t i on to take s teps t o  
p r o t e c t  ex i s t i ng shar eho l d e r s  and d i r e c t or s . S .  1 8 1  o f  t h e  d r a f t  
A c t  wou l d  g i ve e f f e c t  t o  our v i ews . 

A C A  s .  1 56 . 1 ,  wh i ch was added to t he A C A  by S . A .  1 9 78 c .  48 , 
a l l ows a company i ncorpor a t ed e l s ewhere t o  ama l gama t e  w i t h  an 
A l ber t a  company i f  i t s  own l aw perm i t s .  The sec t i on i s  i n t ended 
to f i t  i n  w i t h  the t r a n s f e r  prov i s i ons of some Amer i can 
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j ur i sd i c t i ons , wh i ch a l l ow a company t o  t r ansfer out i t s 
reg i s t r a t i on t o  ano t her j u r i sd i c t i on on l y  by ama l g ama t i on w i t h  a 
company i ncorpora ted i n  the o t her jur i sd i c t i on ;  i t  a l l ows t h e  
e r- t r a - prov i nc i a l  company t o  i ncorpo r a t e  a who l l y - owned L l ber t a  
subs i d i ary and then t o  ama l gama t e  w i t h  i t  S i nce a n  ama l gama t i on 
i s  i nvo l ved . the sec t i on provi des protec t i ons for c red i tors and 
shareho l der s .  A l though t he CBCA  dea l s  w i t h the ques t i on by 
prov i d i ng for a cou r t  order under s .  1 8 5 . 1 we t h i nk t h a t  t he more 
e x tens i ve se l f - oper a t ed procedure under s .  1 5 6 . 1 i s  use f u l  and 
unobjec t i onab l e  and shou l d  be con t i nued i n  the proposed A B C A . S .  
1 80 . 1  of t he d r a f t  A c t  wou l d  g i ve e f f e c t  to our v i ews . 

A C t s .  1 5 8 a l l ows an A l ber t a  company to t r ansfer  i t s 
r eg i s t r a t i on e l sewhere . l t  requ i r es on l y  t h a t  a spec i a l  
reso l u t i on and t he l aws of the o t her j ur i sd i c t i on a u t hor i ze i t  to 
do so , and t he company becomes a corpor a t i on under t he l aw of the 
other j u r i sd i c t i on on the d a t e  of the " i n s t r ument of 
con t i nuat i on '" i ssued there . CBCA s .  1 82 i s  more de t a i l ed and 
protec t i ve .  I t  requ i re s  a spec i a l  reso l u t i on .  l t  requ i res t he 
corpor a t i on t o  s a t i s f y  the D i rector t h a t  t he t r ansfer w i l l  not 
adver se l y  a f fect  c r ed i tors  or shareho l ders , and . i f  i t  i s  a 
corpor a t i on t o  wh i ch the I nves t me n t  Compan i es A c t  app l i es ,  t he 
corpor a t i on mu s t  secure t he pr i o r  consent of the M i n i s t er of  
F i nance . The corpor a t i on can t r an s f e r  i t s reg i s t r a t i on on l y  i f  
i t s prope r t y  w i  1 1  con t i nue t o  be i t s prope r t y  and i f  c i v i  1 and 
cr i mi na l l i ab i l i t i es and ac t i ons w i l l  s t i l l  app l y  to i t .  
P r obab l y  mOs t i mpor t a n t  of  a l l ,  a s h a r eho l der who d i ssen t s  i s  
e n t i t l ed t o  be bough t o u t  under C B C A  s .  1 8 4 ;  i n  v i ew o f  the fact  
that  t he t r ans fer of  reg i s t r a t i on changes t he who l e  b as i c  
corpor a t i on l aw of t he corpor a t i on ,  we t h i nk t h a t  t h a t  protec t i on 
i s  ent i r e l y  appropr i a t e  and des i r ab l e .  

The cons i de r a t i ons i nv o l ved i n  t r ansfers o f  r eg i s t r a t i on 
f r om  A l ber t a  l aw t o  t he l aw o f  ano t her j u r i sd i c t i on a r e  somewha t  
d i f feren t f rom t hose i nvo l ved i n  t r ansfers i n .  W e  t h i nk t h a t  the 
prov i nce shou l d  t ake some respon s i b i l i t y for t he protec t i on of 
the shareho l de r s  and c r ed i t o r s  of  a corpor a t i on wh i ch i s  under 
i t s l e g i s l a t i ve j u r i sd i c t i on .  l n  order to prov i de t h a t  
protec t i on t h e  prov i nce , t h r ough t h e  R eg i s t r a r  o f  Corpor a t i ons , 
shou l d  be assured t h a t  t he l aws of t he new jur i sd i c t i on w i  1 1  
recog n i ze a l l  e 1. i s t i ng c l a i ms aga i n s t  the corpor a t i on wh i ch are 
recogn i zed by t he l aw of A l ber t a ,  i nc l ud i ng the r i gh t  of  
shareho l de r s  t o  d i ssen t f r om t he t r ansfer and to be bought ou t 
under s .  1 8 4  of the d r a f t  A c t . S .  1 82 i 9 l  of the d r a f t  A c t  wou l d  
accord i ng l y  proh i b i t t r ans fer un l es s  t he l aws of t h e  new 
j ur i sd i c t i on w i l l  recog n i ze a l l  c l a i ms ,  and s .  1 82 \ 1 )  wou l d  
requ i �e t h e  Reg i s t r a r  t o  s a t i s f y  h i mse l f  t h a t  a proposed t r ansfer 
wou l d  not adver se l y  a f fec t shareho l de r s  or c r ed i tor s .  

A ma jor i t y ,  t hough by no means a l  1 ,  of our l awyer 
consu l t a n t s  t hough t t h a t  t he Reg i s t r a r ' s approva l of t r ansfers 
out shou l d  not be requ i red ; t hey were concerned about the 
pos s i b i l i t y o f  de l ay and comp l ex i t y i n  the pr·ocedures i nvo l ved . 
I t  seems t o  us , however , t h a t  the protec t i on of shareho l de r s  and 
c r ed i t o r s  mus t  be t he over r i d i ng cons i der a t i on ,  and t h a t  before 
too l ong the Reg i s t r a r  wi l 1 accumu l a t e  su f f i c i en t  know l edge of 
t he l aws of popu l a r  j ur i sd i c t i on s  and w i l l  be ab l e  to g i ve h i s  
approva l w i t hou t undue de l ay .  

I n  our D r a f t  Repo r t  and i n  the d r a f t  A c t  wh i ch accompan i ed 
i t  we suggested t h a t  t he t he a u t hor i t y t o  approve t r an s f e r s  ou t 
shou l d  be t he D i rector of the Secur i t i es Coom i s s i on .  I n  t he 
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op i n i on of t h e  D i r e c t or . the R eg i s t r a r  and our l awyer 
consu l t an t s , t he approv i ng f u nc t i on i s  one wh i ch m i g h t  more 
qu i ck l y  and e f f i c i en t l y  be per f ormed by t h e  Reg i s t r a r  and we have 
accepted t h a t  adv i ce and d r a f t ed s .  1 82 (  1 !  accord i ng l y .  

I t  may a l so be thought t h a t  t her·e i s  some pub l i c po l i cy 
i nvo l ved i n  t he ques t i on whether or not a corpor a t i on shou l d  be 
ab l e  t o  t ake i t s b a s i c  corpor a t i on l aw o u t  of t he p r o v i nce' s 
l e g i s l a t i ve j u r i sd i c t i on 1 t hough i t  mus t  be remembered t h a t  the 
t r a n s f e r  o f  i t s reg i s t r a t i on does not o f  i t se l f  t r an s f e r  i t s 
prope r t y  and a c t i v i t i es ,  or remove t hem f rom p r ov i nc i a l  
l eg i s l a t i ve j ur i sd i c t i on ) .  and t h a t  some prov i nc i a l  consent 
shou l d  be ob t a i ned f r om a m i n i s t er or admi n i s t r a tor based upon 
po l i cy grounds b r oader t han p r o t ec t i on of s h a r eho l de r s  and 
c r ed i tor s .  We do not . however , p r opose t h a t  such consent shou l d  
be nece s s a r y ;  we t h i nk t h a t  a corpor a t i on i ncorpor a t ed under a 
gener a l  bus i ness corpor a t i ons � e t  shou l d  be f r ee t o  t r ansfer i t s 
r eg i s t r a t i on .  subjec t to sa feguards for s h a r eho l de r s  and 
c r ed i t or s .  I f  t h e r e  a r e  spec i a l  po l i cy cons i der a t i on s  r e l a t i ng 
to corpor a t i ons engaged i n  spec i a l  a c t i v i t i es ,  they shou l d  be 
embod i ed i n  l eg i s l a t i on dea l i ng w i t h  t hose a c t i v i t i e s .  

F o r  a l  1 t he r e a sons wh i ch we have g i ven , our v i ew i s  t h a t  
t he prov i s i ons of C B C A  s .  1 82 f o r  t he t r an s f e r  of r eg i s t r a t i on t o  
another j u r i sd i c t i on a r e  s a t i s f a c t o r y  a n d  shou l d  b e  adopted , w i t h  
t h e  excep t i on of s .  1 82 \ 2 i  wh i ch con t a i ns t he requ i r ement of 
m i n i s t er i a l  consent for t r an s f e r  of r eg i s t r a t i on by corpor a t i on s  
t o  wh i ch t he I nves tment Compa n i es Ac t app l i e s .  S .  1 82 of the 
d r a f t  A c t  wou l d  g i ve e f f ec t  t o  our v i ews . 

i b I Changes ill by- I aws 

T h e  b y - l aws of a corpor a t i on i ncor por a t ed under t he d r a f t  
A c t  wou l d  cover some subjec t s  wh i ch a r e  cus t omar i l y dea l t  w i t h  by 
t he a r t i c l es of a s soc i a t i on of a company i ncorpor a t ed under t he 
A C A . The d r a f t  Ac t ' s t r e a t me n t  of b y - l aws wou l d ,  however , be 
d i f fe r e n t  f r om t he A C A '  s t re a t me n t  of a r t i c l es of a s soc i a t i on .  

The p r i nc i pa l  d i f ference i s  t ha t ,  under t he A C A , t he 
a r t i c l es o f  a s soc i a t i on a r e  adop t ed and amended by t he 
i ncorpor a to r s  or by spec i a l  reso l u t i on of t he shareho l der s ,  wh i l e 
under s .  9 8  o f  t he d r a f t  A c t  by- l aws wou l d  c u s t omar i l y be adopted 
and amended by the d i rec t or s ,  subjec t on l y  t o  the approva l of t he 
s h a r eho l d e r s  by ord i na r y  r e so l u t i on a t  t he i r  n e x t  mee t i ng .  A 
by- l aw wou l d  have fu l l  e f f e c t  f rom i t s enac tment u n t i l  the 
s h a r eho l de r s '  mee t i ng ,  though , i f  not approved , i t  cou l d  be 
r e - en a c t ed on l y  w i t h  t he approva l o f  a subsequent mee t i ng of 
s h a r eho l de r s . The s h a r eho l de r s  wou l d  have power t o  amend a 
by- l aw when i t  i s  presen t ed for approva l ,  and a s h a r eho l der 
m i g h t , under s .  9 8 ( 5 )  make a proposa l  to make , amend or repea l a 
b y - I a w .  

W e  t h i nk i t  appropr i a t e  t o  adopt s .  98 , w h i c h  f o l l ows C B C A  
s .  9 8 . W e  h a v e  some concern about dep r i v i ng m i nor i t y 
s h a r eho l de r s  of t he protec t i on g i ven by t he A C A  requi rement of a 
spec i a l  r e so l u t i on to change t he · a r t i c l es o f  a s s oc i a t i on ,  b u t  
have conc l uded f o r  two r easons t h a t  i t  i s  s a f e  t o  do so . T he 
f i r s t  r e a son i s  t h a t  t he sub j e c t  ma t t e r  of t he by- l aws , un l i ke 
some of t he subject ma t te r  of t h e  a r t i c l es o f  a s s oc i a t i on ,  does 
not a f f e c t  t h e  f u ndamen t a l  r i g h t s  of t he s h a r eho l der such as h i s  
r i gh t  t o  vo t e ,  t he p r e ference g i ven h i s  s h a r e , or r e s t r i c t i ons 
upon i t s t r an s f e r ; t he con t e n t s  of t he by- l aws tend t o  be t h i ng s  
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of l es s  i mpor t ance . ihe second reason i s  t h a t  the by - l aws of 
companies  i ncorpora ted e l sewher e ,  notab l y  compan i es i ncorpo r a ted 
by Canada and O n t a r i o .  have for yea r s  been adop t ed and amended i n  
much the same way a s  t h a t  wh i ch i s  now pr oposed , and t he sys t em 
has worked s a t i s f a c t or i l y .  

The second g r e a t  d i f ference be tween t he t re a t ment of by- l aws 
by the proposed A 6 C A  and t he present t r ea t ment of t he a r t i c l es of 
a s soc i a t i on by t he t:..C A  i s  t h a t  the a r t i c l e s  of assoc i a t i on mus t  
be f i l ed w i t h  t he Reg i s t r a r  o f  Compan i es whi l e  the by- l aws wou l d  
not have t o  be . We have a l ready d i scussed t h i s d i f f e r ence a t  
pages 1 1 - 1 2  o f  t h i s  Repor t and g i ven reasons for recommend i ng 
t h a t  t he ABCA not requ i r e t he by- l aws to be f i l ed .  

We m i g h t  say i n  pa s s i ng t h a t  we a r e  somewh at  doub t f u l  about 
t he e f fect of s .  9 8 1 5 1 ,  t h a t  i s ,  we a r e  not ent i r e l y  sure 
whe t her . i f  t he shareho l d e r s  were to adopt a proposa l to make , 
amend or repea l a by - l aw . t he by- l av.l wou l d  be made . amended or 
repea l ed or whe t her the propo s a l  wou l d  mer e l y  be adv i ce to t he 
d i rector s :  we have conc l uded however t h a t  i f  the ques t i on does 
not prove academ i c  a cou r t  wou l d  ho l d  t h a t  the adopted p r oposa l 
wou l d  be e f f ec t i ve ,  and we do not t h i nk i t  des i r ab l e  to dep a r t  
f rom uni form i t y  w i th the CBCA by add i ng a prov i s i on to t h a t  
e f f ec t . 

! c 1 Unan i mous shareho l der agreemen t 

We have a l ready recorrmended a t  p .  2 6  of t h i s Repor t t h a t  the 
amendmen t  of a una n i mou s  shareho l der agr eement requ i r e t he 
unan i mous agr eement of t he shareho l der s :  see s .  ' 4 0 of t he d r a f t  
A c t . 

3 .  D i rectors 

< a • Qua l i f i ca t i on of d i r e c t o r s  

CBC'  s 1 0 0 · � d i squa l i f i es as d i rectors of corpor a t 1 ons 
m 1 nor s .  persons uf  unsound m i nd so found , corpor a t i ons and 
bankrup t s . : here a r e  no s i m i l a r  d i squa l i f i ca t i ons i n  the :..c :.. 
v..· i t h respec t to /:.. l ber t a  compan i e s ;  w h i l e  A r t i c l e  5 1  of T ab l e � 
prov i des t h a t  the o f f i ce of d i rector sha l 1 be vacated i f  t he 
d i rec tor becomes bankrupt  or of unsound m i nd or i s  found l una t i c .  
t he a r t i c l e app l i es on l y  i f  not d i sp l aced , and t he subjec t may be 
dea l t  w i th by the a r t i c l e s  of  assoc i a t i on i n  any way t h a t  t he 
i ncorpor a t o r s  or shar et1o l der s see f i t .  We are i nc l i ned to agree 
v.. i t h t he C B C A , and we propose t h a t  the proposed L B C A  con t a i n  a 
prov i s i on s i m i l a r to CBC"'  s .  1 0 0 !  1 ) .  I t  seems reasonab l e  t h a t  
i nd i v i dua l s  who l ack l ega l capac i t y to manage the i r  own a f f a i r s  
shou l d  not have l ega l capac i t y t o  manage o t her peop l e' s .  We a l so 
fee l t h a t  a corpor a t i on i s  not an appropr i a t e  person to d i scharge 
the f i duc i a r y  ob l i ga t i ons o f  a d i rec tor . 

BCCA s .  1 3 8 i mposes two add i t i ona l k i nds of 
d i squ a l i f i ca t i on .  The f i r s t  i s  a f i ve year d i squa l i f i ca t i on 
f o l  ! ow i ng a conv i c t i on for f r aud or for an of fence i n  connec t i on 
w i t h t he promot i on ,  forma t i on or management of a company . and may 
be d i spensed w i t h  by a cou r t .  T he second , wh i ch app l i es on l y  to 
r epor t i ng compa n i e s , i s  a f i ve year d i squa l i f i c a t i on f o l l ow i ng 
cance l l a t i on of reg i s t r a t i on under secur i t i e s l e g i s l a t i on ,  and 
may be d i spensed w i t h  by a secur i t i es of f i c i a l . �e a r e  not 
i nc l i ned to i nc l ude these add i t i ona l d i squa l i f i c at i ons but we 
men t i on them for the purpose of d r aw i ng a t t ent i on to t he fact  
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t h a t t hey have been i nc l uded in one p i ece o f  moder n  company 
l eg i s l a t i on 1 n  Canada . 

C B C �  s .  1 0 0 : 2 1  provides t h a t  a d i r e c tor need not be a 
s h a reho l de r  un l es s  t he a r t i c l e s  so p r ov i de .  T h a t  appe a r s  t o  u s  
t o  b e  a n  appropr i a t e  prov i s i on a n d  s .  1 0 0 1 2 •  o f  t he dr a f t  � e t  
f o l l ows i t  ·we d o  n o t  t h i nk i t  nece s s a y  t o  i nc l ude i n  t he 
p r oposed � e t  a ny t h i ng l i ke � C A s .  7 6 .  wh i ch d ea l s  w i t h  t h e  
consequences o f  t he l ack o f  a s h a r e  qua l i f i c a t i on .  W e  a l so agree 
w i t h  C B C A  s .  9 7 i. 2 i  wh i c h  requ i r e s  a d i s t r i bu t i ng company to have 
a t  l e a s t  two d i r ec t o r s  who a r e  not emp l oyed by a company o r  i t s 
a f f i l i a t e s , and a cou n t e r pa r t  prov i s i on appe a r s  i n  t he d r a f t  :..e t .  

Un l e s s  a corpor a t i on i s  a ho l d i ng company and l es s  t h a n  s;; 
of i t s revenues a r e  e a r ned i n  Canada . C B C L  s . 1 � 0 1 3 1 requ i re s  a 
major i t y  o f  i t s  d i r ec t o r s  to be res i de n t  Canad i an s ,  and C B C L  s .  
' 0 9 ; 3 i  p r o v i des t h a t  t h e  d i r e c t o r s  s h a l 1 not t r an s a c t  bus i ne s s  
u n l e s s  a ma jor i t y o f  t he d i rec to r s  p r e s e n t  a r e  r e s i den t Canad i ans 
I t hough , under c s c �  s .  1 Q9 i 4 i  an absent Canad i an d i rec t o r ·  s 
approva l o f  t he bus i ne s s  done a t  a mee t i ng i s  a subs t i t u t e  for 
h i s  p r esence ! .  'CL s .  7 6 . 1  goes f u r t her and p r o v i des t h a t  h a l f  
t he d i r e c t o r s  o f  a n  A l ber t a  company 1 ot her t h a n  a non - res i de n t  
company a s  de f i ned I .  a n d  ha l f  t hose present a t  a d i r e c t or ' s 
mee t i ng .  mus t be r e s i den t � l be r t a n s . I t  i s  nece s s a r y  t o  s t op to 
con s i de r  t hese prov i s i ons . 

I t  shou l d  be noted , t o  s t a r t  w i t h ,  t h a t  a Canad i an or 
A l ber t an qua l i f i ca t i on for some d i r e c t o r s  does not g i ve e f f ec t  t o  
any po l i c y  a ga i n s t  f o r e i gn owne r sh i p  or con t r o l  o f  A l be r t a  
compan i es o r  A l ber t a  proper t i es : t he s ha reho l de r s  o f  a n  A l ber t a  
company a r e  co l l ec t i ve l y  e n t i t l ed t o  t he owner s h i p  and con t ro l  o f  
t h e  compar"�y and , t hr ough i t .  t o  t he bene f i t  o f  i t s a s se t s .  I f  
t h e  pub l i c po l i cy o f  t he prov i nce were t o  preve n t  f or e i gn 
owne r s h i p  o f  � l be r t a  corpor a t i on s  t he L eg i s l a t ur e  cou l d  l eg i s l a t e  
d i rec t l y  aga i ns t  t he ho l d i ng by non - � l be r t an s  o f  s h a r e s  i n  
A l ber t a  corpor a t i on s .  and t here a r e  a l ready l eg i s l a t i ve 
p r eceden t s  i n  C a nada for so do i ng 

Wha t t.. C :.. s .  7 C· .  i does i s  to ensur-e t h a t  t he vo t e s  o f  
r· es i den t .: l ber t ans · i  e . , per sons ord i na r i l y r e s i dent i n  L l be r t a  
who a r e  C a n ad i a n c i t i zens o r  adm i t ted t o  C anada for permanent 
r e s i dence 1 w i l l  be i nc l uded i n  t he vo t e s  t aken on every ma t t er of 
bus i ne s s  done by the d i r ec t o r s  o f  A l ber t a  compa n i es , and t h a t  t he 
vo i ce s  of r e s i den t t. l ber t a n s  w j  11 be heard dur i ng t h e  d i scus s i on 
t h a t  precede t he vo t e s .  � e s i de n t  A l be r t an s , l i k e  o t he r  
d i r e c t or s ,  .,.,. i 1 1  speak f r om t he i r  know l edge , exper i ence and 
background . and t he i r  know l edge , exper i ence and background w i l l  
t he r e f o r e  go i n t o  t h e  mak i ng o f  corpo r a t e  dec i s i on s , some t h i ng 
t h a t  m i gh t  o t herw i se not happen . Corpo r a t e  dec i s i ons w i  1 1  
t he r e f or e  be more sens i t i ve t o  t he bus i ne s s  and econom i c  c l i m a t e  
o f  A l ber t a  a n d  t o  t he i n t eres t s  o f  A l ber t a ns gener a l l y .  T h a t  i s  
t h e  a rgument i n  f a vour o f  tl (A s .  7 6 . 1 .  

F rom t he po i n t  of v i ew o f  a corpor a t i on ,  howeve r , t he 
requ i r emen t •�.: i l l  i n  some c a s e s  i mpose h a r ds h i p .  A t  t h e  l ea s t .  i t  
m i l i t a t e s  aga i n s t  t he a b i l i t y o f  t he owner s  o f  t he corpor a t i on t o  
en t r u s t  t he i r  b u s i ne s s  a f f a i r s  t o  t hose i n  whom t hey have 
con f i dence . T hen . a l a rge A l ber t a  corpor a t i on whose a f f a i r s  
t r anscend p r ov i nc 1 a l  bound a r i es i n to o t her provi nces and o t her 
coun t r i es may f i nd i t  des i r ab l e  for bus i ness r e a sons to draw 
d i r e c t o r s  f r om the a r e a s  i n  wh i ch i t  oper a t es to a n  e x t en t  v.:h i ch 
i s  i ncons i s t e n t  w i t h  an ob l i ga t i on t o  have h a l f  i t s d i rec t o r s  
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res i de n t  A l ber t ans . A t  t he o t her end o f  t h e  sca l e ,  t he 
propr i e t or of a p r i va t e  � l ber t a  corpor a t i on who w i shes to spend 
h i s  r e t i rement yea r s  e l sewhere w i l l  have to have an A l be r t an as 
d i rector and to have h i m  t ake par t i n  every p i ece of bus i ness . 
t h a t  may not be an i n t o l e r ab l e  burden , but i t  i s  a burden 
never t he l es s , and one wh i ch i s  not r e l ev a n t  t o  t he conduct of h i s  
a f f a i r s .  

There a r e  two ways of avoi d i ng the ef fect of t he 
requi remen t . One i s  t o  have d ummy d i r e c t o r s  or d i r ec t o r s  who 
w i  1 1  f o l l ow t he i n s t r u c t i on s  g i ven by t hose who con t r o l  t he 
corpor a t i on :  t he i ncreas i ng ob l i ga t i on s  bei ng i mposed by l aw upon 
d i rec t o r s  may resu l t  i n  an i nc r ea s i ng r e l uc t ance on the par t of 
res i de n t  A l ber t an s  to assume dummy d i r ec t o r sh i p s , but i t  seems 
l i ke l y  t h a t  a company whose ope r a t i on s  a r e  sub s t an t i a l  enough t o  
a f f e c t  A l ber t a  w i  1 1  b e  ab l e  t o  f i nd emp l oyees or o t he r s  who w i  1 1  
do wh a t  they a r e  to l d .  The second way t o  a vo i d  the requ i rement 
i s  e i t her to i n corpor a t e a new company e l sewhere and to reg i s t e r  
i n  g l ber t a  a s  a n  e x t r a - p r ov i nc i a l  corpor a t i on ,  or to cause an 

e x i s t i ng A l ber t a  corpor a t i on t o  '' m i g r a t e '' t o  another 
j u r i sd i c t i on ,  t hereby g i v i ng up i t s A l ber t a  r eg i s t r a t i on ,  and 
t he n  to r eg i s t e r  here as a for e i gn corpor a t i on .  T he prov i nce may 
be ab l e  t o  d i scourage t h i s  k i nd of escape by t rea t i ng 
e x t r a - prov i nc i a l  corpor a t i on s  l e s s  favou r ab l y  for the purpose of 
t a x a t i on ,  bu t ,  i f  so , we t h i nk t h a t  i t  i s  i n  the t a x a t i on 
l eg i s l a t i on t h a t  the r eq u i remen t o f  res i de n t  A l be r t an d i rectors 
shou l d  appear . 

We t h i nk t ha t  ACA s .  7 6 . 1  i s  l i ke l y  to have adverse e f fe c t s  
wh i ch outwe i gh a n y  benef i t  wh i ch i t  does confer . and w e  recommend 
aga i ns t  i t s i nc l us i on i n  the A B C A . W i t h  some doub t , we do 
recorrmend a prov i s i on s i mi l a r  to t h a t  i n  the C B C A  and i n  the 
S a ska t chewan and O n t a r i o Bus i ness Corpor a t i on s  Ac t s ,  t h a t  an 
A l ber t a  corpor a t i on shou l d  have a major i t y of res i de n t  Canad i an 
d i rec t o r s  and t h a t  a l l  d i r e c t o r s '  bus i ness shou l d  be done or 
approved by a ma j o r i t y of res i de n t  Canad i an d i r ec t or s :  such a 
prov i s i on wou l d  not be as l i ke l y  to be undu l y  onerou s , ana a 
prov i s i on s i mi l a r to t h a t  i n  o t her A c t s  wou l d  not i nduce a 

corpor a t i on to m i g r a t e  to a j u r i sd i c t i on i n  wh i ch one of t hose 
D. c t s  i s  i n  force . We wou l d ,  however , i n c l ude a p r ov i s i on such as 
t.C:. s .  7 6 . 1 ( 5 1  prov i d i ng ,  i n  e f f ec t , t h a t  bus i ness i nadver ten t l y  
done w i t hout a Canad i an major i t y w i  1 1  not be i nva l i da t ed ,  so t h a t  
t hose dea l i ng w i t h  an A l ber t a  corpor a t i on o n  a forma l bas i s  w i l l  
not f e e l  i mpe l l ed t o  requ i r e proof t h a t  t he corpor a t i on has a 
major i t y of res i de n t  Canad i an d i rec t o r s  and t h a t  the t r ansac t i on 
was approved a t  a d i rector ' s mee t i ng a t  wh i ch t he major i t y of t he 
d i r e c t o r s  present were res i de n t  Canad i an s , S .  1 DO ( 3 1 ,  1 09 i 3 1 , 
and 1 1 1 ( 2 )  of t he d r a f t  A c t  wou l d  g i ve e f fe c t  to our v i ews . 

\ b l  E l ec t i on and remova l of d i r e c t o r s  

( i !  N a t u r e  of cumu l a t i ve vot i ng 

I n  t he absence of cumu l a t i ve vot i ng ,  each shareho l de r  who 
h a s  a vo t e  may vo t e  for each d i rector , and t he ho l de r s  of a 
major i t y of t h e  vot e s  can and do e l e c t  a l l  t he d i rec t or s .  
Because i t  seems t o  many t o  be un f a i r t h a t  the ho l de r s  of a 
subs t an t i a l  m i nor i t y of the votes ( even up to one l e s s  t han t he 
number he l d  by t he major i t y !  may be dep r i ved o f  any 
represen t a t i on w h a t soever on t he boa rd , t here i s  much current  
sen t i me n t  in  f avour of cumu l a t i ve vot i ng ,  w h i c h  g i ves a 
s u f f i c i en t  m i nor i t y a chance to e l ec t  a d i rec tor or d i r ec t ors o f  
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t he i r  choi ce . 

The essence of cumu l a t i ve vo t i ng i s  t ha t ,  i n s t ead of hav i ng 
one vo t e  on t he e l ec t i on o f  each d i rec t or , the ho l der of a vo t i ng 
s h a r e  has as many votes as there are d i r e c t o r s  to be e l ec ted . and 
t h a t  he may a l l oc a t e  those vo tes among the d i rec t o r s  i n  such 
manner a s  he sees f i t .  The sys t em w i l l  guarantee a m i nor i t y 
wh i ch t akes proper advant age of i t  the power to e l ec t  a number of 
d i r ec t o r s  appropr i a t e t o  t he number of votes he l d  by t he 
m i nor i t y :  for examp l e ,  i f  t he r e  a r e  5 d i r ec t o r s  to be e l ec t ed .  a 
m i nor i t y ho l d i ng 1 / 5  of the vo tes , by a l l oca t i ng t hem a l l  to one 
cand i d a t e ,  wi 1 1  be a b l e  to c a s t  more vo tes for t h a t  one d i rec t or 
t han a l l  the o t her shareho l de r s  can c a s t  for each of 5 cand i da t es 
and can t herefore procure t he e l ec t i on o f  t he one cand i da t e . A 
number of i nc i den t a l prov i s i on s  are of course nece s s a r y  to ensure 
the i n tegr i t y of t he s y s t em . 

( i i ) Mandatory and pe rmi s s i ve cumu 1 a t  i ve vot i nq 

The ma i n  argument for cumu l a t i ve vo t i ng i s  t h a t  t he present 
sys t em enab l e s  a major i t y ,  and o f t en a major i t y secured by 
managemen t ' s con t r o l  o f  t he proxy s o l i c i t a t i on mach i ne r y ,  t o  
exc l ude the mi nor i t y f rom a c c e s s  t o  i n forma t i on a n d  f r om t h e  
dec i s i on -mak i ng process . P a r t i c u l a r l y  i n  v i ew of the sepa r a t i on 
be t ween the manageme n t  and owner s h i p  wh i ch h a s  t aken p l ace , the 
p r i nc i p l e  of corpor a t e  democracy and t he pr i nc i p l e  o f  
accou n t ab i l i t y o f  management t o  owner s h i p  requ i r e t h a t  a m i nor i t y 
be a b l e  to ob t a i n  represen t a t i on on t he boa rd . An add i t i on a l 
bene f i t  i s  t h a t  a d i r e c t or who i s  not a member of t he corpor a t e  
e s t ab l i shment may we l l  unea r t h bad pr ac t i ce ,  s l opp i nes s , 
neg l i gence , and even wrongdo i ng ,  i n  the board and i n  managemen t .  

A rgumen t s  o f  t h i s  k i nd have per suaded a l mos t ha l f  t he 
Amer i can S t a tes , and t he prov i nce of New B r u n sw i ck ,  to i mpose 
mand a t or y  cumu l a t i ve vot i ng upon bus i ness corpor a t i on s , and have 
per suaded o t hers ( P a r l i ament I C BCA s .  1 0 2 1 ,  On t a r i o  ( QBCA s .  
1 2 7 i ,  Saska tchewan I Saska t c hewan B C �  s .  1 02 and M an i t oba ( M a n .  CA 
s .  1 02 1  I t o  prov i de a sys t em o f  cumu l a t i ve vot i ng t o  be accepted 
or rejec ted by a corpor a t i on ' s a r t i c l es of i ncorpor a t i on :  i ndeed , 
t he d r a f t er s  of t he CBCA went so f a r  a s  to sugge s t  t h a t  
cumu l a t i ve vot i ng app l y  un l es s  t h e  a r t i c l e s  o f  i ncorpor a t i on 
expres s l y  exc l ude i t ,  though the CBCA as enacted makes i t  
opt i ona 1 .  

The Lawrence Repor t ,  p a r a  8 . 2 . 5 ,  though t t h a t  " the mos t 
per suas i ve a rgume n t  aga i ns t  cumu l a t i ve vot i ng i s  t h a t  i t  
encourages the e l ec t i on o f  d i rec t o r s  represen t i ng par t i cu l a r  
i n t eres t groups who , by v i r t u e  o f  t he i r  pa r t i s an ro l e ,  encourage 
d i sharmony i n  the managemen t of a company . "  The d r a f t e r s  o f  t he 
C B C A  thought t h a t  " cumu l a t i ve vot i ng " i s  somewhat con t rover s i a l  
and may be t hough t mor e  approp r i a t e  t o  sma l l  c l ose l y - he l d  
corpor a t i on s  where shareho l de r  con t r o l  i s  consi dered i mpor t a n t  
t han t o  l a rge pub l i c l y - he l d  corpor a t i on s  where s t a b i l i t y and 
harmony i n  manageme n t  i s  con s i dered t he dom i nant i n t e r e s t '' 
I thoug h , as we have men t i oned , t hey t hought t h a t  cumu l a t i ve 
vot i ng shou l d  app l y  u n l es s  expres s l y  exc l uded ) . We can see t h a t  
t he r e  may we l l  b e  c a s e s  i n  wh i ch i t  wou l d  b e  u se f u l  t o  have 
d i r ec t o r s  on t h e  board who are not a s s oc i a t ed w i t h  managemen t ,  
but we do not see a s u f f i c i en t  advantage t o  be g a i ned by 
cumu l a t i ve vot i ng ,  or a s u f f i c i en t  evi  1 to be remed i ed by i t .  t o  
j us t i fy i mpos i ng i t  upon a l  1 corpor a t i on s  o r  upon a l l  o f  a c l a s s  
o f  corpor a t i ons . We recommend t h a t  t he proposed A B C A  adopt the 
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C B CA prov i s i ons for op t i ona l cumu l a t i ve vot i ng .  A s  t hose who 
prepare corpo r a t e  con s t i t u t i ons do not usu a l l y do so upon t he 
i ns t r u c t i on s  of mi nor i t i es , i t  may we l l  be t h a t  t he use of 
cumu l a t i ve vo t i ng wi 1 1  not become w i despread wh i l e i t  rema i n s 
op t i ona l ,  b u t  an op t i ona l prov i s i on wi 1 1  a t  l ea s t  i n t roduce t he 
sys t em to A l be r t a  and cumu l a t i ve vo t i ng w i  1 1  be ava i l ab l e  t o  
t hose who w a n t  i t .  S .  1 0 2 of t he d r a f t  A c t  wou l d  g i ve e f fect to 
our v i ews . 

i. i i i ! E l ec t i on of d i rec tor s iQ t he absence of cumu l a t i ve 
vot i ng 

Under C B C A  s .  i 0 1 , t he f i r s t  d i r e c t o r s  a r e  named i n  a no t i ce 
f i l ed w i t h  t h e  a r t i c l es of i ncorpor a t i on ,  and t he r ea f t e r  
d i recto;s a r e  e l ec t ed by or d i na r y  r esol u t i on a t  annual  mee t i ngs 
for t e rms wh i ch may be s t aggered and wh i ch may be up t o  3 year s .  
The A C A  does not dea l w i t h  d i rec t o r s '  terms of of f i ce ,  wh i ch are 
usua l l y  governed by t he a r t i c l e s  of a s soc i a t i on ,  but we t h i nk t he 
CBCA prov i s i on s  s a t i s f ac tory for t he proposed A BC A . The CBCA 
does not requ i r e a forma l consent f r om t he per son t o  be e l ec t ed 
d i rec t or as does OBCA s .  1 2 5 ! 3 1 ,  and as does ACA s .  7 5  for pub l i c 
compan i es .  We i nc l i ne to t he opi n i on t h a t  t h e  consent of t he 
d i rectors shou l d  be requ i red : i f  a per son i s  e l ec t ed or h e l d  ou t 
as a d i rector w i t hou t h i s  consent he m i g h t  f i nd h i mse l f  under 
l i abi l i t y or faced w i t h  t he necess i t y of t a k i ng l ega l proceed i ngs 
t o  e x t r i c a t e  h i mse l f  f r om t he d i rec tor s h i p .  I f  he i s  present a t  
h i s  e l ec t i on ,  or a c t s  a s  a d i rec tor , no forma l consent shou l d  be 
requ i red , b u t  o t herw i se he shou l d  consent i n  w r i t i ng .  S .  1 0 0 1 5 1 
of t he d r a f t  A c t  wou l d  g i ve e f fe c t  to t he s e  v i ews . 

The C B C A  g i ves t he shareho l de r s  con t r o l  over t he number and 
i den t i t y of t h e  d i rectors t h rough C B C t.. s .  1 0 7 ! under wh i ch t he 
shareho l de r s  can amend t he a r t i c l es to change the numbe r ! and 
CBCA s .  1 0 4 1: 1  I \ Under wh i ch t he shar eho l de r s  may at a spec i a l  
mee t i ng by or d i n a r y  reso l u t i on r emove any d i rector or d i rec t o r s  
f rom of f i ce .  o t h e r  t h an one who i s  e l ec t ed b y  t he ho l de r s  of a 
spec i a l  c l a s s  or ser i es of shares ! .  CBCA s .  6 1 4 1  prov i des t h a t  
t he ar t i c l es may n o t  requ i r e a g r e a t e r  number o f  vo t e s  t o  remove 
a d i rec t or t han t he number requ i r ed by s .  1 0 4 ,  so t he r i g h t  i s  
protec t ed aga i n s t  any t h i ng but a una n i mous s h a r eho l der agr eemen t .  
Under s .  C B C A  9 7 1 2 1  t he r e  mu s t  be a t  l e a s t  one d i rec tor . We have 
i nc l uded s i m i l a r prov i s i on s  i n  the coun t er pa r t  sec t i ons of t he 
d r a f t  A c t . 

The qua l i f i c a t i on and e l ec t i on of d i r ec to r s  of A l ber t a  
compan i es i s ,  except for a few spec i f i c  prov i s i ons , l e f t  t o  t he 
a r t i c l e s o f  a s s oc i a t i on ,  and i t  i s  t he r e fore poss i b l e  to prov i de 
for t he e l ec t i on of d i rec t o r s  by groups other t han shareho l de r s , 
such as deben t u r e  h o l d e r s  or emp loyees . The CBCA does not appear 
to contemp l a t e  e l ec t i on of d i rec t o r s  by any group who are not 
s h a r eho l der s ,  and may prec l ude i t :  CBCA s .  1 0 1  ( 3 1  requ i res t he 
sha reho l de r s  to e l ec t  d i rector s ,  and CBCA s .  1 06 ( 3 1  and s .  1 0 4 i 2 1  
contemp l a t e  e l ec t i on by t he ho l de r s  of a c l a s s  or se r i es of 
shares , and t h a t  i s  a l l .  We t h i nk t h a t  t h e  proposed ABCA shou l d  
a l l ow a corpor a t i on ,  i f  i t  s o  des i res . t o  prov i de for t he 
e l ec t i on of a d i rector by a c l a ss o t her t han sha reho l der s ,  and we 
so recorrmend : see s .  1 0 1 ! 9 1  of t he d r a f t  A c t . 
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1 i v j  E l ec t i on of d i r ec t o r s  under cumu l a t i ve vot i ng 

Under C B C A  s .  1 02 t he adop t i on of cumu l a t i ve vo t i ng i s  
op t i on a l ,  b u t  i f  cumu l a t i ve vot i ng i s  adopted t he s t a t u t ory 
scheme i s  manda tor y .  

T he bas i c  p r ov i s i on s  a r e  con t a i ned i n  CBCA s .  1 02 1 b !  and 
l e ! . A t  a n  e l ec t i on o f  d i r e c t or s ,  each shareho l der has the r i ght 
t o  c a s t  a number o f  vo t e s  equa l t o  t he number o f  votes a t t ached 
to h i s  s h a r e s  mu l t i p l i ed by the number of d i r e c t o r s  to be e l ec t ed 
and may a l l oc a t e  the vc. t e s  as he w i shes ; and there mus t  be a 
sepa r a t e  vote for each d i rector . T he r e s u l t  i s  t h a t  i f  a 
s u f f i c i en t  m i nor i t y chooses t o  a l l oc a t e  a l l or a s u f f i c i en t  
number o f  votes t o  a cand i da t e  t hey c a n  ensure h i s  e l ec t i on 
aga i ns t  t he w i shes of t he major i t y .  

The p r o t ec t i on o f  t he i n tegr i t y o f  t h� scheme requ i res t he 
enac tment o f  cer t a i n  o t her prov i s i on s .  The e f f ec t  o f  cumu l a t i ve 
vot i ng depends upon t h e  number of d i r e c t o r s  be i ng voted upon . so 
t h a t  C B C A  s .  1 02 i a i  requ i r es t h a t  t h e  a r t i c l es of i ncorpor a t i on 
spec i fy a f i xed number of d i rec t o r s  and not mere l y  a ma x i mum 
number and a m i n i mum number . and s .  1 0 2 ( h .1 proh i b i t s  a reduc t i on 
i n  t h e  number i f  t he vo t e s  aga i n s t  t h e  reduc t i on wou l d  have been 
enough to e l ec t  a d i r ec tor . The same c on s i de r a t i on r eq u i res a l l 
d i rec t o r s  t o  be voted on a t  once , so t h a t  s .  1 02 i f l  prec l udes 
s t aggered or var y i ng terms . I t  wou l d  be poi n t l es s  t o  a l l ow a 
m i nor i t y t o  e l ec t  a d i rector and then a l l ow t he major i t y t o  
remove h i m ,  so t h a t  s .  1 0 2 ( g )  preven t s  t he r emova l o f  a d i r ec t or 
i f  t he v o t e s  aga i n t h i s  remova l wou l d  be enough t o  e l ec t  h i m  a t  
a n  e l ec t i on .  

We t h i nk t h a t  t h e  C B C �  prov i s i on s  a r e  s a t i s f a c t or y ,  and we 
recomnend t h a t  they be f o l l owed ; s .  1 0 2 o f  t h e  d r a f t  L.. c t  does so . 

( V !  Appo i n tment o f  add i t i on a l d i rec t o r s  

Upon occa s i on ,  i t  i s  exped i en t  f o r  a corpor a t i on t o  make a 
sea t on i t s board of d i rec tors ava i l a b l e  to a l ender or to 
a no t her pa r t i c i pa n t  in a major t r a n s ac t i o n  wh i ch the cor por a t i on 
w i s he s  t o  e n t e r  i n t o . I t  i s  l i ke l y  t o  be i nconven i en t  for the 
corpor a t i on t o  a r r ange for t h e  r es i gna t i on o f  a n  e x i s t i ng 
d i rec tor i n  order to c r e a t e  a c a su a l vacancy t o  wh i c h  t he 
d i r e c t o r s  may appo i n t t h e  newcomer ; and i t  i s  i nappropr i a t e  for 
t he d i r e c t o r s  to use such an i nd i rec t means to f ac i l i t a t e  a 
l e g i t i ma t e  bus i ness t r ansac t i on .  Our l awyer consu l t a n t s  
accor d i ng l y  sugges t ed t h a t  t he proposed A BCA shou l d  f o l l ow BCC� 
s .  1 3 4 1 3 \ , wh i ch a l l ows t he memo r a ndum o f  assoc i a t i on t o  errpower 
t he d i r e c t o r s  to appo i n t  add i t i on a l d i r e c t o r s  up t o  one - t h i rd of 
t he i r  nurrber . We hove accepted t h i s  sugges t i on ,  and s .  1 0 1 1 4 1  o f  
t he d r a f t  A c t  wou l d  s o  prov i d e .  T h e  add i t i on a l  d i r e c t o r s  cou l d  
s e r v e  on l y  u n t i l  t he ne x t  annu a l  mee t i ng .  

I t  may be t hought t h a t  t he appo i n t me n t  of a d i r e c t o r  by 
d i r e c t o r s  wou l d  be a n  i n f r i ngement upon corpor a t e  democr acy and 
upon t he r i g h t  of t he shareho l de r s  to e l ec t t h e  d i r ec t or s .  T he 
power , however , wou l d  have t o  be p r o v i ded by the a r t i c l es o f  
i ncorpor a t i on ,  wh i ch a r e  under t he con t r o l  o f  t he s h a r eho l der s :  
and the appo i n tmen t s  wou l d  be made by d i r ec t o r s  under a du t y  of 
good f a i t h  to t he sha rehol der s .  I t  shou l d  be noted t h a t  
appo i n trnen t s  under such a power cou l d  wa t e r  down t he 
represen t a t i on of m i nor i t y  i n t eres t s  where cumu l a t i ve vo t i ng 
app l i es .  The m i nor i t y ,  however , wou l d  s t i l l  have i t s 
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represen t a t i on ;  and , s i nce i t  i s  t h e  a r t i c l es o f  i ncorpo r a t i on 
wh i ch mus t  prov i de for bo t h  cumu l a t i ve vo t i ng and the power of 
appo i n t i ng add i t i ona l d i r e c t or s ,  we see no reason t o  be fear f u l  
t h a t  t he l a t t e r  w i l l  be used t o  subver t ,  or r a t h e r  t o  derog a t e  
marg i na l l y f rom t he e f f ec t  o f ,  t h e  forme r . We t h i nk t h a t  
busi ness f l e x i b i l i t y wou l d  b e  ser ved b y  a l l ow i ng a corpor a t i on t o  
prov i de f o r  t he power i f  i t  w i shes t o  d o  so , and t h a t  the r i sk of 
abuse i s  not g r ea t . 

( c )  Defec t i ve appo i n tment o f £ d i rector 

CBCA s .  1 1 1  provi des t h a t  '' an a c t  of a d i rector or o f f i ce r  
i s  va l i d notw i t h s t a nd i ng a n  i r regu l a r i t y i n  h i s  e l e c t i on or 
appo i n t ment or a defect i n  h i s  qua l i f i ca t i on . "  We do not t h i nV, 
t h a t  t h i s  prov i s i on i s  needed for t he p r o t ec t i on of ou t s i de r s , a s  

w e  t h i nk t h a t  C B C A  s .  1 8 ,  of wh i ch w e  gene r a l l y approve . a l l ows 
an ou t s i der t o  r e l y  on the appear ance of regu l a r i t y .  So f a r  a s  
the i n t e r n a l a f f a i r s  o f  t he company a r e  concerned , w e  agree t h a t  
bus i ness done shou l d  not b e  upse t mer e l y  because of some 
techn i c a l  defect  l e . g . , a procedu r a l i r regu l a r i t y i n  an e l ec t i on 
of d i r ec t ors wh i ch c l ear l y  d i d  not a f fe c t  the expre s s i on of t h e  
s h a r eho l de r s '  w i shes , o r  t he f a c t  t h a t  a neces s a r y  s h a r e  
qua l i f i c a t i on h a d  been app l i ed f o r  b u t  t h e  shares h a d  n o t  been 
i s sued I .  We a r e  somewha t  more doub t f u l  about the po l i cy w h i c h  
shou l d  be f o l l owed where t he i r regu l a r i t y or defec t i s  
s ub s t an t i a l  ! e . g . , where the e l ec t i on of a d i rec tor i s  based upon 
a r e fusa l to count va l i d  adverse vot e s , or where a per son who i s  
comp l e te l y  d i sq ua l i f i ed i s  e l ec t ed a s  a d i rector ) and we a r e  
doub t f u l  a l so about t he i n t erpre t a t i on whi ch the cour t s  may p l ace 
upon t he words of the sec t i on .  Howeve r . despi t e  our doub t s ,  we 
t h i nk t h a t  t he C B C A  prov i s i on shou l d  be accepted on two ground s :  
the des i r ab i l i t y o f  u n i formi t y  and the d i f f i cu l t y o f  f i nd i ng 
be t t er words to d r aw the d i s t i nc t i on between the f a c t s  wh i ch 
shou l d  i nva l i da t e  a vot e  and t he f a c t s  wh i ch shou l d  not . S .  
1 1 1  ( 1 1  of the d r a f t  accord i ng l y  f o l l ows the CBCA . 

1 d '• Cou r t  r ev i ew of e l ec t i on s  o f  d i rectors 

CBCA s .  1 3 9 a l l ows a corpor a t i on .  a s h a r eho l der or a 
d i rec tor , to app l y  to t he cou r t to s e t t l e any con t roversy over 
the e l ec t i on of d i r e c t or s .  The cou r t  has power to dec l a r e  t he 
r e su l t .  to order a new e l ec t i on ,  and to d e t e rm i ne vot i ng r i gh t s .  
I t  may a l so r es t r a i n  a d i rec tor f r om ac t i ng pend i ng d e t e rm i n a t i on 
of a d i sp u t e  over h i s  e l ec t i on . The same prov i s i ons app l y  to the 
appo i n t ment of aud i t or s .  

The d r a f t e r s  of the CBCA , d i scussed t h e  subjec t a t  p .  9 8 - 9 9  
o f  t he i r  Proposa l s .  The gene r a l e f f e c t  of t he i r  d i scus s i on i s  
t h a t  the propr i e t y  of t he prerog a t i ve wr i t  o f  quo w a r r an t o ,  wh i ch 
was the t r ad i t i ona l r emedy i nvoked to rev i ew the con t e s ted 
e l e c t i on of a d i r e c t or . w a s  ques t i oned in corrmon l aw Canada ; t h a t  
a der i va t i ve ac t i on i n  t h e  name of a corpor a t i on for t he r ev i ew 
of a con t es t ed e l ec t i on i s  i n  t he usua l case procedur a l l y 
d i f f i cu l t  and i n  some c i rc ums t ances p r ac t i ca l l y i ne f fec t i ve :  and 
t h a t  t he a u t hor i t y for a represen t a t i ve a c t i on for the same 
purpose , though i t  may be recog n i zed i n  E ng l and , i s  at bes t 
doub t f u l  i n  Canada . The object o f  CBCA s .  1 3 9 ,  accor d i ng to t he 
P r opos a l s ,  i s  to f u r n i s h  a r emedy a va i l ab l e  on summa r y  
app l i ca t i on and f r ee of t he concep t u a l and proced ur a l  probl ems o f  
t he wr i t  and t h e  d i s t i nc t i ons between persona l ,  der i va t i ve and 
represen t a t i ve ac t i ons . We agree t h a t  t here shou l d  be a c l ear 
and e f f i c i en t  remed y ,  and we agree t h a t  the CBCA sec t i on prov i des 
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one . We t herefore recorrmend t he adop t i on o f  t he sec t i on .  S .  1 3 9 

o f  t he d r a f t  A c t  f o l l ows i t .  

1 e .' P r oceed i ngs of d i r e c t o r s  

C B C t  s .  1 0 9 l eaves t he con t r o l  of  t he p r oceed i ngs of  t he 
d i rectors  t o  t he by- l aws and t o  t he d i rectors t hemse l ves . except 
for t he requ i r ement t h a t  i f  t he mee t i ng i s  to dea l w i t h  any of a 
number of i mpor t a n t  ma t t er s .  t he not i ce of the mee t i ng mu s t  so 
spec i fy I t hough a d i r ec t or may wa i ve not i ce i . Under C B � �  s .  
1 Q g ,· s  t he s o l e  d i rector  of  a company may cons t i t u t e  a mee t i ng .  
We f 1 nd C B C �  s .  1 09 sa t i s f a c t ory and recommend i t s adop t i o n ;  we 
have a l ready dea l t  w i t h  s .  1 09 : 3 !  wh i ch requ i res t h a t  a major i t y 
o f  the d i r e c t o r s  who t r ansac t a p i ece o f  bus i ness be res i dent 
Canad i ans . S .  1 0 9 of t he d r a f t  Let  wou l d  f o l l ow CBC.':. s .  1 0 9 .  

C BC A  s .  1 1 2 makes spec i f i c  prov i s i on for a wr i t ten 
reso l u t i on s i gned by a l l  t he d i r e c t or s .  C B C A  s .  1 0 9 : 9 1  a l l ows a 
d i rec tor , �.�.· i t h una n i mous consen t , t o  par t i c i p a t e  i n  a mee t i ng by 
t e l ephone or o t her· co!Tlnun i ca t i on f ac i l i t y a l l ow i ng a l l  
pa r t i c i pa n t s  t o  hear each other . We t h i nk t h a t  bo t h  o f  t hese 
prov i s i ons shou l d  be adopted w i th some changes i n t ended to 
i mprove t he i r  f l e x i b i l i t y .  T he i r  coun te rpa r t s  i n  t he d r a f t  A c t  
a r e  d r a f t ed accor d i ng l y .  

( f l  Du t i es and l i ab i l i t i es o f  d i rectors 

l i i  Du t i es 

CBCA  s .  1 1 5 makes fa i r l y  e l abor a t e  provi s i on for wr i t t en 
d 1 sc l osure by a d i rector t h a t  he i s .  or t h a t  he i s  a d i rector or 
of f i cer of or has a ma t e r i a l  i n t e r e s t  i n ,  a par t y  to a " ma t e r i a l '' 
con t r ac t  or proposed '' mater i a l '  con t r ac t  w i t h  t he corpor a t i on ,  
and i t  goes on t o  p r oh i b i t h i m  f r om vo t i ng on a l l  bu t a few 
con t r ac t s  i n  wh i c h he has such an i n t e r es t .  We agree w i t h  t hese 
provi s i ons as f a r  as t hey go , and recommend accep t ance . w i t h  some 
changes : see s .  : i 5  o f  the d r a f t  .'l e t  and t he conmen t s  on t h a t  
sec t i on .  

t..n i mpor t ant ques t i on i s  whet her d i s c '1 os u r e  t o  t h e  o t her 
d i rectors  i s  su f f i c i en t . or whe ther d i s c l osure shou l d  be made to 
t he shareho l der s .  P r ofessor L . C . B .  Gower ' s  v i ew i s  t h a t  
' d i sc l osure t o  one' s cron i es i s  a l es s  e f f ec t i ve re s t r a i n t  on 
se i f � seek i ng t han d i sc l osure t o  those for whom one i s  a 
f 1 duc i a r y , "  I. Gower . p .  5 3 0 1 .  and h i s  Ghana Code ! Gower , d r a f t  
Ghana Code s .  2 0 7 1 7 1 1 requ i r es mo r e  de t a i l ed d i sc l os u r es to be 
put  i n  a spec i a l  book wh i ch i s  then made ava i l ab l e  for i nspec t i on 
by shareho l der s .  The Sou t h  A f r i can A c t  requ i r e s  par t i cu l a r s  of  
a l  1 con t r a c t s  in  wh i ch d i rectors  have dec l ared an i n t e r es t t o  be 
g i ven a t  each gener a l  mee t i ng .  We a r e  i nc l i ned to t he op i n i on 
t r a t  some t h i ng more shou l d  be done t han i s  requ i r ed by the C E C � . 

We accord i ng l y  recommend t h a t  a no t e  of t he d i sc l osures made 
under s .  1 1 5 o f  t he d r a f t  A c t  be ava i l ab l e  for i n spec t i on a t  t he 
records o f f i ce by shareho l de r s :  see s .  2 0 i 1 ! 1 f J  and s .  2 1 ! �  o f  
t he d r a f t  A c t . Wh i l e w e  are i n  gener a l  r e l uc t an t  t o  sugge s t  t he 
i mpos i t i on of add i t i ona l procedures . i t  does seem t o  us t h a t  
shar eho l der s shou l d  Know wha t  i n t e r e s t s  t he i r  d i r e c t o r s  have i n  
corpo r a t e  t r ansac t i ons over and above t he i r  i n teres t s  as 
shareho l de r s  and d i r e c t o r s  of  t he corpor a t i on .  We t h i nk ,  
however . t h a t  i t  shou l d  be open t o  t he shareho l der s ,  by unan i mou s  
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s h a r eho l der a g reemen t ,  t o  prov i de o t he r w i se , and s .  1 1 5 i 9 '  o f  t he 
d r a f t  A c t  wou l d  so prov i de .  

T h e  common l aw t r e a t s  d i r e c t o r s  a s  f i d uc i a r i es and i mposes 
upon t h em a very h i gh d u t y  of hone s t y  and good f a i t h  towards the 
company . A recent examp l e  i s  Abbey G l en Prope r t y  Corpor a t i on v .  
S t umborg [ 1 9 7 6 ) 4 W . W . R .  2 8 .  where t h e  Appe l l a t e  D i v i s i on he l d  
t h a t  d i r e c t o r s  who or i g i na l l y a c t ed for a company i n  negot i a t i ng 
f o r  t he acqu i s i t i on o f  l and mus t  accou n t  t o  i t  f o r  the prof i t s 
r ea l i zed t h r ough buy i ng the l and f o r  t hemse l ves . even t hough the 
ev i dence was t h a t  t hey acqu i r ed i t  pr i va t e l y  on l y  a f t e r  t h e  
company' s prospec t i ve par t ner , t he p a r t i c i pa t i on o f  wh i ch was 
neces s a r y  f o r  the t r a n s ac t i on ,  had dec l i ned to dea l w i t h  t he 
company . I n  so do i ng the cou r t  app l i ed the r i gorous s t andards of 
R ega l 1 Ha s t i ngs ,' L t d .  v .  (Ju l l i ver I 1 9 4 2 ] 1 A l l  E . R .  3 7 8  1 r  l... .  
and C a n . A e r o  v . ---o'Ma l l ey ! 1 9 7 4 ] S . C . R .  592 . So f a r  as care 
and s k i l l  a r e  concerned . however , t h e  common l aw r equ i r es on l y  
t h a t  a d i r e c tor a c t  t o  the s t andard t h a t  cou 1 d  reasonab l y  be 
expec t ed f r om h i m ,  and t he cou r t s  have not app l i ed even t h a t  
s t an d a r d  r i gorous l y .  

C B C A  s .  1 1 7 ! 1 .1 requ i res a d i rec t o r  t o  " ac t  hones t l y and i n  
good f a i t h  w i t h  a v i ew t o  t h e  b e s t  i n t e r e s t s  o f  t he corpor a t i on .  
T h a t  appears t o  embody t h e  gene r a l  d u t y  o f  good f a i t h a s  i mposed 
by the common l aw .  The d r a f t e r s  o f  t he C B C A , however , were of 
t he v i ew ( P ropos a l s  p.  8 1 - 82 1 t h a t  i t  abo l i shes what i s  known as 
t he " co l l a t e r a l  purpose" or " abuse of powe r "  doc t r i ne ,  under 
wh i ch d i r e c t o r s  may not e x e r c i se t he i r  power s  for purposes ot her 
t ha n  t hose for wh i ch t he powers w e r e  con f e r red ! e . g  . .  for the 
p u r pose of enab l i ng them to ma i n t a i n  con t r o l  of the corpor a t i on i .  
and app l i es on l y  t he more s i mp l e  and d i r ec t  t e s t  embod i ed i n  the 
words wh i ch we have quoted f r om C B C t.  s .  1 1 7 1  ·, '1 . We a r e  i n  
agr eement w i t h  t h e  C B C �  prov i s i on ,  and we agree w i t h  P r ofessor 
Ciower who s a i d  1 Gower , d r a f t  Ghana Code , p .  1 4 6 1 t ha t , r a t her 
t h an t r y i ng t o  d e f i ne t he best i n t er e s t s  of t he cor.po r a t i on .  i t  
i s  be t t e r  t o  l e ave t he l aw to deve l op i n  t he hands o f  t he judges . 

T h e r e  i s  a r e l a ted ques t i on wh i ch i s  not dea l t  w i t h  i n  the 
C B C A  and wh i ch has cau sed us some conce r n . l t  i s  t he ques t i on 
whe t her or not t he d i rec t o r s  shou l d  be s e t  a t  l i be r t y  to cons i der 
t he i n t e r e s t s  o f  t he corpor a t i on ' s emp l oyee s .  T h a t  power i s  
u s ua l l y t he r e , a s  t he d i r e c t o r s  a r e  u s ua l l y e n t i t l ed t o  form the 
op i n i on t ha t  t he proper conduc t of t h e  corpor a t i on ' s bus i ness 
requ i r e s  t h e  con f e r r i ng o f  bene f i t s upon emp l oyees so t h a t  the 
emp l oyees wi 1 1  s e r ve t he corpor a t i on be t t er ; but t he r e  may be an 
occa s i ona l case i n  wh i ch t he d i r ec t or s  cannot cons i der emp l oyee ' s 
i n t er e s t s  and wh i ch may be t houg h t  t o  be h a r d , such as P a rke v .  
Q.;Uj_y News L td . , [ 1 962 ] 2 A l l  E . R .  9 2 9  ( Ch .  D l  where t he 
d i r e c t o r �  were p r e ve n t ed f rom mak i ng a c a s h  d i s t r i bu t i on to 
emp l oyees upon t er m i na t i on o f  t he company ' s unde r t ak i ng a s  there 
was no i n t eres t o f  t h e  company wh i ch t he d i s t r i bu t i on cou l d  
promo t e .  P r o f e s sor Gower a r gued s t rong l y  for such a power i n  h i s  
d i s c us s i on s  w i t h  u s  and persuaded u s  t o  i nc l ude i t  i n  t he d r a f t  
A c t  wh i ch we c i r cu l a t ed for d i s c us s i on w i t h  our D r a f t  Repor t .  
S t r ong adverse represen t a t i ons were made t o us by our l awyer 
consu l t a n t s .  howeve r , and i n  t h e  r e s u l t  we have changed our 
v i ews , t hough w i t h  some r e g r e t .  We s t a r t  by not i ng t h a t  wha t i s  
under d i s cu s s i on i s  t h e  confer r i ng o f  a l i be r t y  o n  t h e  d i rector s .  
n o t  a du t y .  A s  we have s a i d .  i t  i s  on l y  the excep t i o n a l  case i n  
wh i ch d i r e c t o r s  cannot dec i de t h a t  t he corpor a t i on shou l d  confer 
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bene f i t s  on i t s emp l oyees ; a nd .  upon r e f l ec t i on ,  we do not t h i nk 
t h a t  t h e  p r i n c i p l e  t h a t  t he d i r ec t o r s  shou l d  a c t  i n  t h e  i n t e r e s t s  
of t he corpor a t i on shou l d  be endangered l a s we t h i nk i t  wou l d  be 1 
by a p r ov i s i on sugges t i ng e i t her t h a t  t he i n teres t s  of t he 
emp l oyees are t he i n t e r e s t s  of t he corpor a t i on or t h a t  t he 
d i r e c t o r s  a r e  a t  l i be r t y  to a c t  i n  favour of an i n t e r e s t  wh i ch 
con f l i c t s  w i t h  t h a t  of t he corpor a t i on .  I f  t he r e  i s  a pub l i c  
pol i cy wh i ch sugge s t s  t h a t  a l  1 emp loye r s . or emp l oye r s  whose 
dec i s 1 ons are soc i a l l y s i gn i f i ca n t  shou l d  be t aken w i t h  spec 1 f i c  
rega r d  t o  t he i n t e r e s t s  o f  emp l oyees , t h i s  i s  not t he p l ace t o  
g i ve e f fec t t o  i t .  

T he r e  i s  a f u r t he r  ques t i on .  and one wh i ch we a r e  i nc l i ned 
t o  dea l w i t h ,  a r i s i ng f r om t h e  f a c t  t h a t  t he con s t i t u t i on of some 
compan i es a l l ows t he e l ec t i on of a d i rec tor of a company by a 
spec i a l  con s t i tuency of c r ed i t o r s  or emp l oyer s  ' see t h i s  Repor t .  
p .  6 1  i or p r e f e r r ed s h a r e ho l de r s . I f  such a d i r-ector i s  e l ec t ed ,  
t he C B C A , and probab l y  t he present A l be r t a  l aw ,  i mposes upon h i m  
t he same d u t y  t o  advance t h e  company' s i n t eres t s  a s  i s  i rrposed 
upon t he o t her d i r e c t or s .  I t  may we l l  be ar gued t h a t  t he 
d i r ec t or ' s f i duc i a r y  d u t y  prevent s h i m  from repor t i ng to h i s  
cons t i tuency and f r om t a k i ng i t s i n t eres t s  i n to accoun t ,  so t h a t  
t he purpose for wh i c h  he i s  appo i n t ed i s  s t u l t i f i ed .  Our 
i nc l i na t i on i s  t o  adapt a sugges t i on made by Professor Gower i n  
connec t i on w i t h  another subject and t o  recommend t h a t  t h e  
proposed A c t  prov i d e  t ha t .  i n  cons i de r i ng whether a t r ansac t i on 
or course of a c t i on i s  i n  t h e  i n teres t s  o f  t he corpor a t i on ,  such 
a d i rec tor "may g i ve spec i a l  but not e xc l u s i ve cons i der a t i o n "  to 
t he i n t e r e s t s  of t he spec i a l  cons t i tuency , and s .  1 1 7 r 4 )  of t h e  
d r a f t  A c t  wou l d  s o  prov i de .  W e  do n o t  t h i nk t h a t  t h e  A c t  shou l d  
go much f u r t he r  i n  t he d i r ec t i on o f  a l l ow i ng t he d i rector t o  a c t  
aga i ns t  t he i n t eres t s  of t he corpor a t i on ,  and w e  t h i nk t h a t  t h i s  
prov i s i on ,  desp i t e  i t s vaguenes s , w i l l  be o f  some ass i s t ance . 

We now t u r n  to care , d i l i gence and s k i l l .  CBCA s .  1 1 7 ( 1 1 : b )  
r eq u i r e s  a d i rector to " exe r c i se t he c a r e ,  d i l i gence and sk i l l  
t h a t  a reasonab l y  prudent per son wou l d  e x er c i se i n  comp a r ab l e  
c i r cums t ances . "  a requ i r emen t wh i c h  i n  t he v i ew o f  t he d r a f t e r s  
of t h e  C B C L  s i gn i f i ca n t l y  r a i ses t he s t andards t o  wh i ch d i r e c t o r s  
mus t  confor m .  W e  h a ve l i t t l e d i f f i cu l t y i n  agree i ng w i t h  t he 
s t anda r d  i nsofar as i t  r e l a t e s  to c a r e  and d i l i gence : we t h i nk 
t h a t  t he l aw h a s  a pp l i ed much t oo l ow a s t and a r d  i n  t h i s  a rea . 
and t h a t  t he i n t r oduc t i on of a s t anda r d  wh i ch t he cou r t  shou l d  
t r y  t o  app l y  objec t i ve l y  i s  a s i gn i f i ca n t  i mprovemen t .  W e  have 
mo r e  d i f f i cu l t y about t he r e f erence to ski l l .  F i r s t l y ,  we t h i nk 
t h a t  t he r e  may be some d i f f i cu l t y i n  t h e  i n terpr e t a t i on of t he 
prov i s i o n ;  for examp l e ,  i s  t he s t anda r d  app l i cab l e  to a spec i a l l y  
q ua l i f i ed profes s i ona l person or busi nessman t h e  same a s  t h a t  
app l i cab l e  t o  one who does not have t h e  spec i a l  qua l i f i ca t i on ?  
Second l y ,  t he i mpos i t i on of e a c h  add i t i ona l requ i rement i s  1 i k e l y  
t o  i n h i b i t persons f rom accep t i ng d i r e c t o r s h i p s , and a 
requ i r ement o f  t he pos sess i on and app l i ca t i on of a degree of 
s k i l l  wh i ch w i l l  e f f ec t i ve l y  be de f i ned by a cou r t  a f t er t he 
event i s  l i ke l y  to be fll()re i nh i b i t i ng t han some ot her 
requ i r emen t s  m i g h t  be . Hav i ng s a i d  a l l  t ha t , however , we 
recog n i ze t he advantages of adop t i ng t he CBCA s t andard : in a 
ma t t e r  of t h i s  i mpor t ance i t  i s  bes t  t h a t  t he s t a t u t e  l aw be 
u n i form so t h a t  t he s t andard w i l 1 be gener a l l y known and so t h a t  
t he p r ac t i ca l  and j ud i c i a l  exper i ence i n  severa l j u r i sd i c t i on s  
can b e  brough t t o  b e a r  upon i t s i n terpr"e t a t i on a n d  eva l u a t i on .  
F u r t h e r , i t  i s  l i ke l y  t h a t  any a l t e r na t i ve d r a f t i ng wh i c h  we 
m i g h t  propose wou l d  s u f f e r  f rom s i mi l ar d r awbacks of vagueness or 



wou l d  f a l l  i n to t he d i f f i cu l t i e s  a t tendant upon undue 
spec i f i c i t y .  F i na l l y ,  we t h i nk t h a t  j u d i c i a l  i n t e r pr e t a t i on i s  
t he best process for the f u r t her deve l opment and app l i ca t i on of 
t he s t andard and t h a t  the d i sadva n t ages o f  t h a t  process are 
outwei ghed by i t s adv an t age s .  Accord i ng l y ,  we recommend t he 
adop t i on o f  t he C B C A  s t andards , and s .  1 1 7 (  1 1  o f  t he d r a f t  A c t  
wou l d  adopt them .  

( C J  E xcu lpa t i on 

6 7  

Under C BC A  s .  1 1 7 ( 3 1  t he corpor a t i on cannot r e l i eve a 
d i rector o f  the d u t i es i mposed by t he C B C A  or regu l a t i on s  or from 
l i ab i l i t y for a breach . The on l y  excep t i on i s  t h a t  a unan i mous 
shareho l der agr eement wh i ch w i t hd r aws powers f r om the d i rectors 
r e l i eves them from the re l a ted ob l i g a t i on s ,  but t he ob l i ga t i ons 
of wh i ch the d i rectors are re l i eved then devo l ve upon t he 
shareho l der s .  

We accept the po l i cy of t he C B C A . The du t i es of d i rectors 
a r e  among the fundamen t a l  ground r u l es determ i n i ng the 
r e l a t i onsh i p  among the va r i ou s  e l emen t s  in the corpor a t i on and 
shou l d  not be capab l e  of be i ng changed . Once a d u t y  h a s  been 
breached t he corpor a t i on wou l d  be ab l e  to r e l ease a d i rector from 
l i a b i l i t y on approp r i a t e  terms . but that cou l d  on l y  be done by 

d i rectors who are t h ems e l ves under the du t i es of hones t y ,  good 
f a i t h ,  ca r e , d i l i gence and s k i l l ,  and , an i mproper r e l ease wou l d  
g i ve a shareho l der a r i gh t  t o  app l y  t o  b r i ng a der i va t i ve ac t i on 
under s .  2 3 2  o f  the dr a f t  A c t  or wou l d  g i ve h i m  a r i ght o f  ac t i on 
aga i ns t  t hose o t her d i rectors under s .  2 3 4 . S .  1 1 7 ( 3 )  o f  t he 
d r a f t  Ac t therefore f o l l ows CBCA s .  1 1 7 1 3 1 .  

( D )  D i ssent Qy d i rector 

CBCA s .  1 1 8 ( 1 )  prov i de s  that a d i rector who i s  present at a 
mee t i ng i s  " deemed" to have consented to a reso l u t i on un l ess h i s  
d i ssent i s  recorded i n  the mi nutes . o r  u n l ess he reque s t s  t h a t  
t h a t  b e  done , o r  un l es s  h e  g i ves i mmed i a t e  not i ce of d i ssent . We 
a r e  i n  agr eement w i t h  t h i s  prov i s i on a s  a ma t ter o f  ev i dence , i f  
the arrb i gu i t y  i n  t he word ' 'deemed " i s  r emoved by mak i ng i t  c l ear 
t h a t  t he deem i ng i s  rebut t ab l e .  S .  1 1 8 1 1 1  ( d )  of the d r a f t  Act 
wou l d  therefore a l l ow a d i rector to rebut by other evi dence h i s  
consent t o  a reso l u t i on .  

We a r e  t r oub l ed ,  however , by CBCA s .  1 1 8 ( 3 !  wh i c h  t r e a t s  an 
absent d i rector a s  consen t i ng to t h i ng s  done at a mee t i ng un l ess 
he objec t s  w i t h i n  7 days of becom i ng aware o f  them . P r esumab l y  
the prov i s i on i s  i n t ended t o  prevent a d i rector f rom a vo i d i ng 
l i ab l i t y by absen t i ng h i mse l f  from mee t i ngs . 

S .  9 . 1 6 1 5 1  o f  the d r a f t  C B C A  wou l d  have i mposed t he 
ob l i ga t i on upon the d i rectors on l y  w i t h  regard t o  ma t t e r s  
refer red t o  i n s .  9 . 2 4 ( 2 ) , wh i ch a r e  s i mi l a r  to t hose refer red to 
i n s .  1 1 3 ( 3 )  of the d r a f t  A c t . T he exp l an a t i on g i ven by the 
d r a f t e r s  ( P ropos a l s  p .  7 8 )  i s  a s  f o l l ows : 

2 2 4 . Sec t i on 9 . 1 6  ( 5 ) i s new. Gowe r , i n 
Modern Company L aw .  3 r d , ed . ,  1 96 9 ,  a t  p .  5 5 1  
remarks t h a t  " Though i t  i s  s a i d  t h a t  
( d i rector s )  ought t o  a t t end t hese meet i ng s  
( of t he boa r d )  whenever they can , t h e  c a s e s  
suggest t h a t  t h i s  i s  l i t t l e more t han a p i ou s  
hope . A s  i n  o t h e r  wa l k s  of l i fe ,  i f  any t h i ng 
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i s  goi ng wrong there a r e  g r e a t  advantages i n  
' no t  be i ng t he re . ' " See a l so Re Domi n i on 
T r u s t  Co . I 1 9 1 7 )  3 2  D L R  6 3 .  Subsec t i on ( 5 1  
i s  d e s i gned t o  make i t  c l ea r  tha t absence 
f rom mee t i ng s  a t  wh i ch i mpor t a n t  dec i s i on s  
a f fe c t i ng the corpor a te f i nanc i a l  s t r u c t u r e  
a r e  made w i  1 1  n o t  per se r e l i eve t h e  absen t 
d i rector of h i s  s t a t u to r y  l i ab i l i t y under 
t h i s  sec t i o n .  

W e  sympa t h i ze w i t h  t he i n t en t i on ,  bu t ,  par t i cu l ar l y when the 
prov i s i on e x t ends t o  a l l  ac t i on s  o f  t he d i rector s ,  we ques t i on 
i t s f a i rness and i t s e f f ec t i veness i n  per formi ng i t s i n t ended 
func t i on .  

We s t a r t  f r om the p r opos i t i on t h a t  the absence o f  a d i r ec t or 
from a meet i ng i s  not i t se l f  e v i dence of cu l pab l e  l ack of 
d i l i gence : no d i r ec t or can be expected t o  avo i d  or t o  over come 
a l l  i l l ness , t o  avo i d  a l l  conf l i c t i ng b u s i ness engagemen t s ,  or t o  
re f r a i n  from t ak i ng a l l  vaca t i ons . A d i rector shou l d  therefore 
not be pu t a t  a d i s advan tage me re l y  because he d i d  not a t tend a 
mee t i ng ,  and i f  l os s  r e s u l t s f r om  h i s  l ack of d i l i gence s .  1 1 7 1 1 !  
of the d r a f t  A c t  a l ready wou l d  i mpose an ob l i ga t i on wh i ch 
i nvo l ves a r emedy . We go on t o  say t h a t  d i r ec t o r s '  mee t i ng s  a r e  
f o r  the purpose of a l l ow i ng d i r e c t o r s  t o  r ev i ew a n d  t o  d i scuss 
ma t er i a l s  and deba t e  i ssues , and t h a t  i t  i s  not f a i r  t o  a 
d i r e c t or t o  requ i re h i m ,  w i thou t t he benef i t  of t he r ev i ew and 
t he deba t e ,  t o  make a dec i s i on on i mpor t a n t  i s sues , and then to 
i mpose l i ab i l i t y upon h i m  i f  he comes to the wrong dec i s i on upon 
such pa r t i a l  i n forma t i on a s  he can o b t a i n  a f ter t he f a c t . The 
d i rector ' s e x  pos t f a c t o  approva l o r  r e j ec t i on i s  i r r e l evant t o  
wha t  ac t ua l l y happens , t here be i ng not h i ng i n  t he C B C A  t o  sugge s t  
t h a t  h i s  vo t e  w i l l  be cou n t ed r e t roac t i ve l y  and s t rong reason why 
i t  shou l d  not ; l i ab i l i ty i s  therefor e  to be i mposed i f  he f a i l s  
t o  do some t h i ng ,  even t hough i t  wou l d  not advance t he 
corpor a t i on ' s i n t er e s t s  i f  he d i d  do i t .  F i na l l y ,  a d i rector 
w i  1 1  be ab l e  to a vo i d  a 1 1  1 i ab i  1 i t y  i mposed by t he subsec t i on by 
f i l i ng a d i ssent f rom the bus i ne s s  done a t  t he mee t i ng ,  and we do 
not t h i nk t h a t  f i nanc i a l  l i ab i l i t y shou l d ,  i n  e f fect , be i mposed 
upon a d i rector mere l y  because he i s  not s u f f i en t l y  versed i n  the 
a r t of se l f - p r o t ec t i on t o  f i l e  d i s s e n t s  a s  a ma t te r  of r ou t i ne .  
For t hese reasons we have no t i nc l uded a coun t e r pa r t  C B C A  s .  
1 1 8 1 3 1  i n  t he d r a f t  A c t . 

( E )  Remuner a t i on o f  d i rectors 

P r o fessor Gower i n  h i s  d r a f t Ghana Repor t advoc a t ed a 
prov i s i on t h a t  a l  1 remuner a t i on o f  d i rectors i s  t o  be determi ned 
by o r d i nary r e so l u t i o n ,  i . e . , by t he shareho l der s .  H i s  purpose 
was " to prevent one of t he rros t  cOI11T'On abuses , n ame l y ,  r u nn i ng 
compan i es for t h e  so l e  benef i t  of t he d i rectors who t ake 
every t h i ng by way of remune r a t i on , l e av i ng no t h i ng for the 
shareho l der s . "  H i s  v i ew was t h a t  i n  t he absence o f  such a 
p r ov i s i on the shareho l de r s  have not h i ng to say about t he 
d i r e c t o r s '  remuner a t i on and do not even know about i t .  

C B C A  s .  1 2 0  a l lows t he d i r e c t o r s  t o  s e t  t he i r  own 
remuner a t i on and t h a t  of the o f f i cer s and employee s , subjec t t o  
t he a r t i c l es a n d  a una n i rrous shareho l de r s '  agreemen t .  T h a t  
r e su l t s i n  an obvious con f l i c t  of i n t e r es t .  The present A l ber t a  
l aw i s  tha t the d i rec t o r s  a s  such have no r i g h t  t o  remuner a t i on 
u n l e s s  i t  i s  provided for i n  t he a r t i c l e s  or by sha r eho l de r s '  
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reso l u t i on ( see Re George Newman � Co.  I 1 89 5 ]  1 Ch . 674 ( C .  A .  I I ,  
and Ar t i c l e  53 of Tab l e  A ,  when app l i cab l e ,  requ i res t he i r  
r emuner a t i on t o  be f i xed by ord i na r y  reso l u t i on ;  bu t the 
d i rectors have power to f i x  t he remuner a t i on of o f f i cers and 
emp l oyees , who may , of cou r s e ,  i nc l ude some or a l l  of the 
d i rector s . 

We sympa t h i ze wi th Professor Gowe r '  s v i ew ,  and we recogn i ze 
the oppor t un i t i es for abuse under the CBCA prov i s i on .  We do not 
t h i nk ,  however ,  t h a t  we are prepared to go so f a r  as to requ i re 
the remune r a t i on of d i rector -of f i ce r s  to be f i xed by ord i na r y  
reso l u t i on .  F o r  one t h i ng ,  such a prov i s i on wou l d  make i t  very 
d i f f i cu l t  for a company of sub s t an t i a l  s i ze to recr u i t a member 
of sen i or management who i s  unwi l l i ng ,  un t i  1 he i s  assured of h i s  
terms of emp l oymen t ,  t o  pub l i c i ze qr even t o  form, an i n tent i on 
of l ea v i ng h i s  current employer ; and i n  gene r a l  i t  does not seem 
t o  us t h a t  the shar eho l ders are the bes t judges of neces sary 
sa l a r i es or tha t they are themse l ves free of se l f  i n teres t .  

I n  our D r a f t  Repor t ,  we suggested that  a corpor a t i on shou ld 
d i sc l ose to i t s shareholders the aggrega t e  amount of the d i rect 
remune r a t i on p a i d  to each d i rector and of f i cer of the 
corpor a t i on .  We are s t i l l  of the op i n i on tha t t h a t  d i sc l osure 
wou l d  be sa l u t a r y .  We have however been per suaded t h a t  A l be r t a  
shou l d  not under present c i rcums tances requ i r e greater d i sc l osure 
than o t her Canad i an jur i sd i c t i ons requ i r e .  S .  1 2 0 ( 2 )  of the 
d r a f t  Act  therefore provides for regu l a t i ons to prescr i be the 
amount of d i sc l osure to be requ i r ed .  M i nor i ty shareho l de r s  wi l l  
otherwi se have to be l e f t  to t he i r  r emedy for oppress i on .  

( i i ) L i ab i 1 i t  i es 

i A I For breach of duty 

I t  i s  c l ea r  that  under the CBCA a d i rector who does not act 
hones t l y and i n  good f a i t h  wi th a v i ew to the best i n terests of 
the corpor a t i on ,  or who does not exerc i se the requ i s i te care , 
d i l i gence and sKi l l ,  wi l l  be l i ab l e  i n  damages for any resu l t i ng 
l os s  to the corpor a t i on ,  and wi J l  be l i ab l e to account to i t  for 
any bene f i t s  wrong l y  recei ved by h i m .  S .  1 1 7 o f  the d r a f t  Act 
wou l d  have the same e f fec t . 

( B l  For spec i f i c  con t r aven t i ons of the Act 

CBCA s .  1 1 3 i ll1)oses what amounts to abso l u t e  l i a b i l i ty upon 
d i rectors who t a Ke p a r t  i n  spec i f i ed a c t s  wh i ch are con t r ary to 
the s t a t u te ( subject to s .  1 1 8 ( 3 )  wh i ch a l l ows them to r e l y  on 
f i nanc i a l  s t a t ements and r epor t s ) . The spec i f i ed a c t s  i nc l ude 
i s su i ng shares a t  an underva l ue for cons i der a t i on o t her than 
money and the approva l of var i ous paymen t s  when a r e l evant 
l i qu i d i t y  or sol vency t e s t  i s  not sa t i s f i ed ,  i nc l ud i ng the 

payment of d i v i dends , the buy-back of shares , the mak i ng of loans 
to shareho l der s , d i rectors or o f f i cer s ,  the i ndemn i f i ca t i on of 
d i rector s , and even the maKing of paymen t s  d i rected by the cou r t  
under s .  1 84 and s .  2 3 4 .  They i nc l ude t h e  payment o f  mo r e  than a 
reasonab l e  commi s s i on on the s a l e  of shares and the i ssue of 
shares for a de f i c i en t  cons i dera t i on o t her than money . I n  some 
of these cases , a s i m i l ar l i ab i l i ty i s  i rrposed by the ACA , and i n  
a l l of them we t h i nk that  t he i mpos i t i on of l i ab i l i t y i s  needed 
i n  order to avo i d  abuse and to ensure t h a t  d i rectors g i ve proper 
cons i de r a t ion to t he requ i remen t s  of the Act . Therefore, t hough 
recogn i z i ng t h a t  they may upon occ a s i on make i t  d i f f i cu l t  for 
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d i rec tor s t o  decide when they can act , we r ecommend the adopt i on 
of the CBCA provi s i ons and s .  1 1 3 (  1 )  and I 3 1  of the d r a f t  Act 
wou l d  fol low the CBCA , subject to two changes . F i r s t l y ,  we have 
added s .  1 1 3 ( 8 )  to protect a d i rector who approves f i nanc i a l  
as s i s t ance i n  con t r aven t i on o f  s .  4 2  un l ess he does so know i ng l y 
or un l ess he cou l d  reasonab l y  have known that  he was doing so . 
Second l y ,  a t  the sugges t i on of our l awyer consu l t ants we have 
added s .  1 1 3 1 2 1  so that  i t  wou l d  not i rrpose l i ab i l i ty w i th 
respect to shares wh i ch a r e , upon a l l o t men t , requ i red by the 
Secur i t i es Comm i ss i on to be he l d  i n  escrow and wh i ch are 
subsequen t l y sur rendered for cance l l a t i on under the escrow 
agreement ; i f  the shares a r e  cance l l ed w i thout ever be i ng 
e f f ec t i ve l y  i s sued , the corpor a t i on does not lose mer e l y  because 
they were techn i ca l l y  i s sued at an underva l ue .  

A d i rector who i s  l i ab l e  under CBCA s .  1 1 3 i s  ent i t l ed to 
con t r i bu t i on f rom other d i rectors who are a l so l i ab l e ,  and may 
app l y  for an order requ i r i ng r ec i p i en t s  of t he money to repay i t  
to h i m .  We t h i nk that  these prov i s i ons are sa t i s f actory , though 
we t h i nk that  the repaymen t prov i s i on shou l d  a l l ow the cour t to 
corrpe l  repayment to the corpor a t i on i ns t ead of the d i rector . S .  
1 1 3 1 5 1  and 1 6 1  of the d r a f t  Act  wou l d  g i ve ef fect to these v i ews . 

I C I For wages 

D i rectors have long been l i ab l e  i n  A l ber t a  for wages of 
errployee s :  see ACA s .  7 7 .  There are arguments aga i ns t  the 
i mpos i t i on of that l i ab i l i ty :  i n  the case of a company w i th 
l a rge number s  of empl oyees the l i ab i l i t y cou l d  be crush i ng and 
the actua l bene f i t  to emp l oyees sma l l ;  and the poten t i a l  
l i ab i l i ty m i gh t , to the de t r i men t  of the errp loyees as we l l  as to 
the de t r i men t  of the shareho l de r s  and c r ed i tor s ,  cause the 
d i rector s to shut down a bus i ness w h i ch s t i  1 1  has a reasonab l e  
chance of surv i va l , so tha t wages w i l 1 s top accru i ng wh i l e the 
corpor a t i on has enough assets  to mee t them. We t h i nk ,  however , 
t hough not unan i mous l y ,  tha t the bene f i t s  of the prov i s i on 
outwe i gh i t s d i sadvan tages ; the ex i s tence of the l i ab i l i t y w i l l  
cause the d i rec tors to take care t h a t  the wages of emp loyees are 
provi ded for . We a l so th i nk ,  t hough aga i n  not unan i mous l y ,  t h a t  
a l t hough s .  44 and 4 5  o f  the A l be r t a  Labour Act , 1 97 3 , provide a 
quas i � c r i m i na l  procedure under whi ch a d i rector who acquiesces i n  
a corpor a t i on' s f a i l ure to pay wages can be compe l l ed to pay 
them, the proposed ABCA shou l d  s t i  1 1  i mpose a c i v i  1 l i ab i l i t y .  
We have accord i ng l y  car r i ed forward CBCA s .  1 1 4 wi th changes made 
to protect d i r ec tors who act reasonab l y  or a r e  not i n  a pos i t i on 
to con t r o l  the corpor a t i on .  See the conrnen t on s .  1 1 4 of the 
proposed d r a f t  Act . 

( i i i )  I ndemn i f i ca t i on o f  d i rectors 

CBCA s .  1 1 9 ( 1 )  a l l ows a corpor a t i on to i ndemn i fy a d i rector 
aga i ns t  t h i rd par t y  c l a i ms i f  he a c t s  hones t l y and i n  good f a i t h  
w i t h  a v i ew t o  the best i n teres t s  o f  the corpor a t i on ,  and \ i n the 
case of a cr i mi n a l  or admi n i s t r a t i ve proceed i ng for a mone t a r y  
pena l t y )  i f  h e  had reasonab l e  grounds for be l i ev i ng t ha t  the 
conduct was l awfu l .  CBCA s .  1 1 9 ( 2 )  a l l ows the corpor a t i on .  wi th 
the aoproval of the cour t ,  to i ndemn i fy such a d i rector aga i ns t  
t h e  cos t s  and expenses of a der i va t i ve ac t i on . CBCA s .  1 1 9 ( 3 )  
requ i res the corpor a t i on to i ndemn i fy aga i ns t  cos t s  and expenses 
a suf f i c i en t l y  hone s t  and carefu l d i rector who i s  subs t an t i a l l y  
success fu l .  CBCA s .  1 1 9 ( 4 )  a l l ows a corpor a t i on t o  i nsure i t s 
d i r ectors aga i ns t  l i ab l i t y for breach of any duty or ob l i ga t i on 
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other than t he d u t y  of hone s t y  and good f a i t h .  These prov i s i ons 
appear to us t o  be approp r i a t e ,  though we r ecommend the add i t i on 
to s .  1 1 9 1 3 )  of a prov i s i on l i ke tha t i n  Saska t chewan BCA s .  
1 1 9 ! 3 1  wh i ch wou l d  l eave i t  open to the cou r t  t o  dec i de t h a t  a 

d i rector who comp l i es w i t h  t he cond i t i ons of the subsec t i on i s  
never t he l es s  not f a i r l y  and reasonab l y  e n t i t l ed t o  i ndemn i t y .  
S .  1 1 9  o f  t he d r a f t  A c t  wou l d  g i ve e f fect t o  t hese v i ews . 

4 .  Shareho l de r s  

P a r t X. l o f  t he CBCA dea l s  pr i ma r i l y w i t h  p r oceed i ng s  o f  
shareho l d e r s  t hough i n  pas s i ng i t  dea l s  w i t h  some l esser 
subjec t s .  T h i s i s ,  in gener a l ,  an a r e a  o f  compar a t i ve l y  l i t t l e 
con t roversy ( t hough some may t h i nk t h a t  t he prov i s i ons for 
c i rcu l a t i on of shareho l d e r s '  propos a l s  i n  CBCA s .  1 3 1  and t he 
reduc t i on of the share qua l i f i ca t i on for requ i s i t i on i ng a mee t i ng 
under CBCA s .  1 3 7 do not f a l  1 w i t h i n  tha t descr i p t i on ) . We have 
accepted mos t  of the CBCA prov i s i ons bo t h  i n  t he i n t eres t s  of 
uni for m i t y  and because they appear s u i t ab l e ,  though w i t h  some 
reduc t i on i n  the harness for c l ose l y  he l d  corpor a t i ons and w i t h 
some changes i n  de t a i  1 .  We refer the reader t o  t he commen t s  on 
s .  1 2 6  to 1 39 . 1 o f  the d r a f t  A c t . I S .  1 4 0  dea l s  w i t h  the 
unan i mous shareho l der agr eement and i s  d i scussed i n  t h i s  Repor t 
under t h a t  head i ng .  J 

5 .  O f f i ce r s  

The d i r e c t o r s  o f  a l a rge corpor a t i on necessa r i l y de l eg a t e  
much power t o  i t s sen i o r  o f f i ce r s , s ome  of whom m a y  be d i rector s , 
and " managemen t "  may we l l  dom i na t e  t he corpor a t i on .  A s  we have 
a l ready men t i oned , the CBCA recog n i ze s  t h a t  t hose f ac t s  may l ead 
to some undes i r ab l e  e f f ec t s ;  CBCA s .  97 ( 2 )  r eq u i res tha t a 
d i s t r i bu t i ng corpor a t i on have a t  l ea s t  two non-management 
d i rector s ,  and CBCA s .  1 65 ( 1 )  requ i r es a major i t y o f  
non - management d i rectors o n  t he aud i t commi t tee . 

The appo i n t ment of o f f i ce r s  o f  a c l ose l y  he l d  corpor a t i on i s  
more 1 i ke l y  t o  be made for forma l purposes ; and t he o f f i ce he l d  
i s  more l i ke l y  t o  r e f l ec t  the i �or t ance o f  the of f i cer a s  
shareho l der o r  d i rector . 

The CBCA does not dea l e x t ens i ve l y  w i t h  o f f i ce r s . The 
e f fec t of CBCA s .  1 1 6 t o  1 2 0  i s  t o  l e ave t h e  cont rol of the 
of f i ce r s  of the corpor a t i on t o  t he d i rectors un l e s s  t he a r t i c l es 
of i ncorpor a t i on or a unan i mous shareholder agreement o t herwi se 
prov i de ;  and a d i rector may be an o f f i cer . Under CBCA s .  1 1 7 ,  an 
o f f i cer i s  under t he s ame du t i es of hones t y ,  good f a i t h ,  care , 
d i l i gence and s k i l l  as a d i rector , and CBCA s .  1 1 9 makes the same 
prov i s i ons for the i ndemn i f i ca t i on of of f i ce r s  a s  i t  makes for 
the i ndemn i f i ca t i on of d i rector s .  We t h i nk t h a t  i n  t he ex i s t i ng 
s t a t e  of t he l aw and p r ac t i ce ,  these prov i s i on s  a r e  adequa t e  and 
s a t i s fa c t or y ,  and we have f o l l owed them i n  the d r a f t  A c t .  
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V I I I .  

C A P I T A L  AND SHARES  O F  THE  C O R P OR A T I ON 

1 .  Shares 

( a )  Par  va l ue and no I2E..!: va l ue shares 

An A l ber t a  company may have shares wi t h  par va l ue ,  shares 
w i t hout par va l ue ,  or both . P a r  va l ue shares were i n s t i t u ted by 
Engl i sh company l aw and therefore came i n t o  Canad i an company l aw 
f i r s t .  Accor d i ng t o  Professor L . C . B .  Gower ( Gower p .  1 22 )  " t he 
l aw t r i e s  to ensure that  a company wi t h  a share capi t a l  r a i ses i t  
and subsequen t l y  makes no return to i t s shareho l ders un l ess net 
assets  are r e t a i ned wh i ch equa l or exceed the va l ue of that 
cap i t a l .  The fund of cred i t thus created a c t s  as a subs t i tute 
for the persona l c r ed i t  of a pr i va t e  t r ader or par tner s h i p  and 
enab l es the company to have a chance of sur v i v a l  i n  the har s h l y  
compe t l t i ve wor l d  of conmerce . "  However ,  the l aw does not 
requ i re t h a t  a company r a i se a subs t an t i a l  amount of cap i t a l  by 
way of shares , nor does i t  ensure tha t a company wi  1 1  not l ose 
the capi t a l  so r a i sed . The or i g i n a l  purpose of requ i r i ng shares 
to have a nomi n a l  or par va l ue has never been rea l i zed , and we do 
not t h i nk t h a t  shares wi t h  a nomi na l or par va l ue serve any 
use f u l  purpose . 

No par va l ue shares came i n to Canad i an l aw f rom the Uni ted 
S t a t es .  The i r  use recogn i zes t h a t  a share i s  s i mp l y  a share i n  
a l l  or some o f  t he r i gh t s  of ownersh i p  o f  a company, wh i ch 
i nc l ude t he r i ght t o  vote ,  t he r i gh t to rece i ve d i v i dends , and 
t he r i gh t  to par t i c i pa t e  i n  d i s t r i bu t i on of capi t a l .  

We now t u r n  to the ques t i on :  Shou l d  
prov i de for par va l ue shares and a l so for 
shares? There i s  a l so a second ques t i on : 
be abo 1 i shed? 

the proposed ABCA 
no par va l ue 

I f  not , wh i ch shou l d  

A t  t h i s  po i n t  we w i  1 1  quo t e  e x t en s i ve l y  f rom the P roposa l s  
for a New Bus i ness Corpor a t i ons Law for Canada a t  pp . 3 6 - 3 7 : 

9 7 . Sec t i on 5 . 0 1 ( 1 )  i s  new and depa r t s  
r ad i ca l l y from t he present Ac t a s  we l 1 as 
f rom the l eg i s l a t i on of most o t her 
j u r i sd i c t i ons . Most corpor a t i on l eg i s l a t i on 
permi t s  the i ssue of both par va l ue and no 
par va l ue shares . 

9 8 . Sec t i on 5 . 0 1 ( 1 )  prohi b i t s  the i ssue of 
shares w i t h  par va l ue because par va l ues are 
arbi t r ary and mi s lead i ng .  I f  an i nves tor 
buys 1 , 00 0  shares of $ 1  par va l ue i n  a 
corpor a t i on wi t h  an i s sued capi t a l  of 1 0 , 0 00 
shares of $ 1  par va l ue the t r ue measure of 
h i s  i nvestment i s  not $ 1 , 0 00 but a 1 0% share 
in the bus i ness , the va l ue of wh i ch must 
necessa r i l y f l uc t u a t e  as the for t unes of the 
bus i ness change . He i s  un l i ke l y  t o  have pa i d  
exac t l y  $ 1 , 000 for h i s  shar es , nor w i l l  
$ 1 , 0 00 represent t he i r  current  market va l ue 
or l i q u i da t i on va l ue .  A share i s  s i mp l y  a 



propor t i onate i n terest i n  the net wor t h  of a 
bus i ness . P a r  va l ues obscure t h i s  rea l i t y ,  
wh i l e the concept o f  a share w i thout par 
v a l ue prec i se l y  embod i es i t  ( t hough the words 
no par va 1 ue are , s t r i c t  1 y ,  redundant ) . Wha t  
ma t t ers t o  a n  i nvestor i s  the propor t i onate 
s i ze of h i s  i nves tment in  a corpor a t i on ,  not 
the arb i t r a ry mone t a r y  denomi na t i on 
a t t r i bu t ed to t h a t  i nves tmen t . P a r  va l ue may 
be espec i a l l y  mi s l ead i ng to an 
unsoph i s t i c a t ed i nvestor . A share wi th a par 
va l ue of $5  m i gh t  wel 1 appear to be a barg a i n  
a t  $2 , even though the share i s  i n  fact 
wor th less . . . .  

9 9 .  No par shares a l so g i ve grea ter 
f l e x i b i l i t y i n  a r r ang i ng a corpor a t i on ' s 
cap i t a l  s t r uctu r e .  A corpor a t i on wi th no par 
shares t r ading a t  so h i gh a pr i ce a s  to 
h i nder the i r  ma rketab i l i t y can eas i l y  sp l i t  
these shares i n to a l a rger number of shares , 
each of wh i ch wi l l  s t i l l  be of no par va l ue .  
Correspond i ng l y ,  i f  the ma'rket pr i ce has 
f a l l en be l ow the i s sue pr i c e ,  a corpor a t i on 
can r a i se addi t i ona l cap i t a l  by i s s u i ng 
add i t i ona l shares a t  the current market p r i ce 
wi thout runn i ng i n t o  obs t a c les aga i ns t  the 
i ssue of shares at a d i scoun t , such as those 
con t a i ned i n s .  1 6 ( 2 ) o f  the present Ac t .  

1 0 0 .  Another rea son for abol i sh i ng the 
concept of par va l ue i s  our w i sh t o  e l i m i na t e  
the account i ng and d i sc l osure prob l ems wh i ch 
resu l t  from i t .  Much confus i on has been 
caused i n  the p a s t  by such terms as " pa i d - i n  
surp l us " , " con t r i bu ted surp l u s "  and 
" d i s t r i bu t a b l e  surp l u s "  wh i ch have been used 
to ref l ect the amount i n  excess of par va l ue 
recei ved by a corpor a t i on upon the i s sue of 
i t s shares . Terms 1 l ke these have c l u t tered 
and confused many a corpor a t e ba l ance sheet . 
P a r  va l ue leads to a great  dea l more 
confus i on when corpor a t i ons a r e  a l l owed to 
purchase the i r  own shares . Each such 
purchase leads to prob l ems of accoun t i ng for 
and ref l ect i ng t he ' 'prof i t s '' or '' l osses'' 
a r i s i ng when the shares are purchased at 
pr i ces d i f ferent f r om par . As wi 1 1  be seen 
l a ter i n  t h i s  P ar t , we have r e l axed the 
t r ad i t i ona l proh i b i t i ons aga i ns t  corpor a t i ons 
purchas i ng the i r  own shares . We have dec i ded 
t h a t  t h i s  progress i ve s t ep shou l d  not be 
mar red by the accoun t i ng confus i on wh i c h  
wou l d  resu l t  f r om r e t a i n i ng t h e  archa i c  and 
mean i ng l ess concept of par va l u e .  

1 0 1 .  Sec t i on 1 2 1 6 1  of the present Act 
permi t s  a l l  shares , except r edeemab l e  shares 
or those hav i ng a p r i or i t y as to r e t urn of 
capi t a l  on l i qu i d a t i o n ,  t o  be w i thout par 
va l ue .  Norma l l y ,  shares wh i ch are redeemab l e  
o r  wh i ch g i ve the ho l de r s  a pr i or i t y i n  

73 
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l i qu i d a t i on provide for t h e  payment of a sum 
no greater than the a r b i t r a r y  par va l ue or , 
some t i mes , par va l ue p l us an add i t i on a l  
" premi um" expres sed as a percentage of par 
va l ue .  I n  fac t , the concept of par va l ue i s  
not needed to create r edeema b l e  shares or 
shares havi ng a preference i n  l i qu i da t i on .  
Wha t  i s  pa i d  to a hol der of such shares i s ,  
a f ter a l l ,  a sum of money , not a l eg a l  
concep t .  There i s  no reason why shares 
wi thout par va l ue cannot be crea ted w i t h  the 
same terms . I t  i s  mere 1 y neces sary t o  
spec i f y i n  the ar t i c l e s  of i ncorpor a t i on the 
redemp t i on or l i qu i da t i on pr i ce .  or the 
manner i n  wh i ch t h a t  pr i ce w i  1 1  be 
de termi ned , upon redemp t i on or l i q u i da t i on .  

P r ofessor Gower ( Gower p .  1 2 4 1 pu t s  the propos i t i on t h i s  way : 
'' The rea l case for no-par i s  t h a t  i t  render s  t he t r ue nat ure of a 
share more i n t e l l i g i b l e  and preve n t s  peop l e  from bei ng m i s l ed "  
T o  a l  1 t h i s  we wou ld mere l y  add t h a t  t h e  t i me  of l aw schoo l s  and 
l aw s t uden t s . and t he t i me  of l awye r s  and c l i en t s ,  shou l d  no 
l onger be was t ed upon acqu i r i ng an unde r s t and i ng of the mys t er i es 
of par v a l ue shares . Our recommenda t i on i s  t h a t  par va l ue shares 
be abo l i shed , and s .  2 4 (  1 )  of  the d r a f t  Act  wou l d  g i ve e f fec t to 
that  v i ew .  

Concerns have been expres sed t o  u s  that  the abol i t i on o f  par 
va l ue shares wou l d  a l so abo l i sh cer t a i n  procedures under wh i ch 
bus i ness a f f a i r s  can be a r r a nged so as to m i n i m i ze t a xa t i on ;  and , 
wh i l e we do not as a gener a l  mat t er t h i nk t h a t  the bas i c  l aw of 
bus i ness corpor a t i ons shou l d  be warped to a l l ow for ephemer a l  
prov i s i ons i n  a t a x i ng s t a t u t e , we want the proposed ABCA to 
permi t ,  r a ther t h an to res t r i c t ,  l eg i t i ma t e  bus i ness ac t i v i t i e s .  
We have s a t i s f i ed ourse l ves by our consu l t a t i on ,  however ,  tha t ,  
i f  there i s  a prob l em .  i t  ar i ses f r om  the r u l e  t h a t  a corpor a t i on 
mus t  add the fu l l  proceeds of t he sa l e  of shares to a s t a ted 
capi t a l  accoun t ,  a problem to wh i ch we wi 1 1  ret u r n : and we are 
con f i rmed in our op i n i on that  t he abo l i t i on of par va l ue shares 
w i  1 1  not i n t erfere w i th bus i ne s s  e f f i c i ency . S .  2 4 1 1 )  of the 
d r a f t  Act  wou l d  therefore requ i re a l  1 shares of a corpor a t i on to 
be w i thout nom i n a l  or par va l ue .  

1 b 1 Corrmon and prefer red shares 

We do not t h i nk i t  necessary t o  d i scuss a t  l eng th the n a t u r e  
and r e l a t i onsh i p  o f  common and prefer red shares . 

I f  there i s  on l y  one c l a s s  of shares , we t h i nk t h a t  the 
shares shou ld be equ a l  i n  t he r i g h t  to vot e .  the r i ght  to rece i ve 
d i v i dends , and the r i gh t to share i n  prope r t y  upon d i s so l u t i on .  
C B C A  s .  24 ( 3 1  so prov i des . I n  Jacobsen v .  Uni ted Canso Qll §. Gas 
b..!.Q . ,  June 1 2 t h .  1 980 , Q . B .  7 9 0 1 - 1 0596 , C a l g a r y ,  M r . Jus t i ce 
Forsyth he l d  t h a t  s .  2 4 t 3 )  � nva l i dates a prov i s i on i n  t he 
a r t i c l es of con t i nuance of a CBCA  corpor a t i on ( and we t h i nk tha t 
the same reason i ng wou ld app l y  to a r t i c l e s  of i ncorpor a t i on )  
wh i ch wou ld rest r i c t  a shar eho l der to vot i ng 1 , 0 0 0  shares no 
ma t t er how many shares he ho l d s . We t h i nk that  t he l aw shou ld be 
as the judge has h e l d  i t  to be . I f  the case shou l d  go to appea l ,  
and i f  the appea l shou l d  be succes s fu l , we t h i nk t h a t  
con s i der a t i on wou ld then have to b e  g i ven t o  the i nser t i on o f  
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s t ronger a f f i rma t i ve wor d i ng i n  the proposed ABCA . 

Mr . Jus t i ce Forsyth'  s dec i s i on however ,  i nsofar a s  i t  
re l a tes to the CBCA , i s  founded ent i re l y  upon CBCA s .  24 ( 3 )  which 
app l i es on l y  " i f  a corpor a t i on has on l y  one c l as s  of shares " .  
The j udge d i d  not expres s l y  say so , but i t  appe a r s  t h a t  i f  the 
corpor a t i on before h i m  had had more t han one c l ass of shares , h i s  
dec i s i on m i g h t  have been d i f feren t . I n  t he present s t a te of CBCA 
s .  2 4 ,  i t  i s  easy to see why the j udge m i gh t  ho l d  that  v i ew ,  as 
CBCA s .  24 ( 4 )  wh i ch a l l ows the ar t i c l es to provide for more than 
one c l as s , does not say that the shares of a c l as s  are P-qua l .  
However , wh i l e the CBCA draws a d i s t i nc t i on between a corpor a t i on 
hav i ng one c l as s  of shares and a corpor a t i on hav i ng more than one 
c l a s s , we do not t h i nK that  that d i s t i nc t i on i s  based upon any 
po l i cy cons i dera t i ons . I t  appea r s  t o  us tha t the r e l a t i onsh i p  of 
Uni ted Canso' s cOfTJTOn shareho l de r s  among themse l ves shou l d  be the 
same whether or not the corpor a t i on had i s sued another c l a s s  of 
shares . S .  24 1 5 1  of the d r a f t  Act wou l d  therefore app l y  to 
corpor a t i on s  hav i ng more than one c l a s s  of shares the r u l e  that 
the r i gh t s  of the ho lder s of the shares of a c l as s  are equa l .  S .  
2 2 ! 5 !  of the proposed Ontar i o  BCA con t a i ns the same prov i s i on .  

We recogn i ze however that  i t  i S  no t uncommon for the shares 
of a c l as s  t o  be i ssued i n  d i f ferent ser i es .  We recogn i ze a l so 
that  the use of ser i es i s  a l eg i t i ma t e  bus i ne s s  procedur e ,  and 
tha t prac t i ca l  cons i der a t i ons make i t  necessary for the d i rectors 
of a corpor a t i on wh i ch f l oa t s  an i s sue of shares to be ab l e  to 
de termi ne the pr i ce and d i v i dend r a t e  of the offer i ng .  To 
requ i re the ho l d i ng of a mee t i ng of shareho l de r s  to create a new 
c l as s  of shares wou ld make pub l i c f l o t a t i ons d i f f i cu l t ,  and i n  a 
par t i cu l a r case m i gh t  s t u l t i f y a f l o t a t i on .  S .  2 7  o f  the d r a f t  
Act  wou l d  therefore permi t shares t o  b e  i ssued i n  ser i e s  wi th the 
r i gh t s  and pr i v i l eges of each ser i es to be determi ned by the 
d i rec tor s .  

CBCA s .  2 7 ( 3 )  prov i des , i n  e f fec t ,  t h a t  a ser i es o f  a c l ass 
cannot be g i ven pr i or i t y i n  respect of d i v i dends or return of 
cap i t a l  over any prev i ous ser i e s .  I t  appe a r s  t o  us that  the 
f undamen t a l  character i s i t i cs of each share i n  the c l ass shou l d  be 
the same a s  t he fundamen t a l  cha racter i s t i cs of each o t her sha r e ,  
and i t  appea r s  to u s  that the r i ght to vote i s  as fundamen t a l  a s  
the r i gh t  to rece i ve d i v i dends and return of cap i t a l .  S .  2 7 ( 3 !  
of the d r a f t  Act  t herefore i nc l udes the r i ght to vote among the 
aspec t s  i n  wh i c h  one ser i e s  cannot be g i ven pr i or i t y over 
another . 

( c )  S a l e  of shares 

CBCA s .  2 5 ( 1 )  l eaves i t  to the d i rectors to dec i de when , to 
whom, and for wha t  pr i ce ,  shares shou l d  be i ssued , t hough i t  
wou l d  a l l ow the cons t i t u t i on of the company t o  res t r i c t  those • 
powers . CBCA s .  2 5  ( 2 )  t o  ( 5 J ,  however ,  go on to i mpose some 
requ i remen t s .  The shares must be i ss ued as fu l l y pa i d  and 
non - assessab l e ,  and the con s i der a t i on mus t  be recei ved before the 
share i s  i s sued . l f  the con s i der a t i on i s  prope r t y  or past  
servi ces , i t s  va l ue mus t  be not l es s  than the f a i r  equ i va l ent of 
the money tha t the corpor a t i on wou l d  have recei ved i f  the share 
had been i s sued for money.  A promi ssory note or promi se to pay 
i s  not a s a t i s factory cons i der a t i on .  These prov i s i ons do away 
wi th par t l y  pa i d  shares , wh i ch shou l d  be abo l i shed a l ong wi th par 
va l ue shares . S .  25 of the d r a f t  Act fo l lows the CBCA . 
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2 .  S t a ted Capi t a l  

The CBCA i n troduced t o  Canada t he term " s t a t ed capi ta l " .  
The es sence o f  the prov i s i ons w i th regard to s t a ted cap i t a l  i s  
t ha t  there must be a s t a t ed capi t a l  account for each c l ass and 
ser i es of shares ( CBCA s .  26 ( 1 ) )  and t h a t  the appropr i a te s t a t ed 
capi t a l  account must i nc l ude the fu l l  amount of any cons i der a t i on 
w h i c h  the corpor a t i on recei ves for any shares i t  i s sues ( CBCA s .  
2 6 1 1 . 1 ) 1 :  t h a t  i s  subject to CBCA s .  26 ( 1 . 2 1 ,  whi ch we have 
a l ready men t i oned and wh i ch a l lows the corpora t i on to i nc l ude i n  
i t s s t a ted capi t a l  account l e s s  than the f u l l amount of the 
cons i de r a t i on where the t r ansac t i on i s  not at arm' s l ength and i n  
cer t a i n  other cases that need not be ment i oned her e .  The CBCA 
prov i s i ons re l a t i ng to s t a ted capi t a l  do not app l y  to mu tua l 
funds , where they are not necessary and wou l d  i ndeed prevent t he 
fund from car r y i ng on i t s bus i ness e f f ec t i ve l y .  We have i nc l uded 
s i mi l ar prov i s i ons i n s .  2 6  of the d r a f t  Act . 

We now d i gress to d i scuss the problem the e x i s tence of wh i c h  
we men t i oned i n  our di scuss i on of the abo l i t i on of par va l ue 
shares . A corpor a t i on may want to i s sue shares i n  payment for 
proper t y  or for shares of another company; i t  may want to be ab l e  
t o  redeem the shares l a ter f r om a surp l u s  account r a t her than 
from s t a ted capi t a l . CBCA s .  2 6 (  1 . 2 )  accorrrnoda tes that des i re i f  
the owner of the proper t y ,  or the other company the shares of 
wh i ch are i nvol ved , does not dea l  a t  arm' s l engt h  w i t h  the 
corpor a t ion . Our consu l t a n t s  thought t h a t  t he subsec t i on i s  
s a t i s f actory a s  far as i t  goes , but t h a t  i t  shou l d  go on to make 
s i mi l ar prov i s i on for a case i n  w h i ch the owner or other company 
dea l s  w i t h  the corpor a t i on at arm' s l eng t h ; but we t hought t h a t  
tha t e x t ens i on wou l d  g o  f a r  towards s t u l t i fy i ng the use o f  s t a ted 
c ap i t a l . We r ecommend i ns tead t h a t  a corpor a t i on be a l l owed to 
add to i t s s t a ted capt a l  accou n t s  less than the proceeds of the 
s a l e  of redeemab l e  shares created for the purpose of the 
exchange . We t h i nk that that prov i s i on wou l d  meet the prob l em 
w i thout i mp a i r i ng the usefu l ness of s t a ted capi t a l . S .  26 ( 3 !  of 
the dr a f t  Act wou l d  g i ve e f fec t to t h a t  v i ew ,  and wou l d  a l so 
accorrrnoda t e  CBCA s .  26 ( 1 . 2 ) ( b ) , wh i ch i s  s i m i l ar i n  purpose and 
covers an add i t i on a l  k i nd of t r ansac t i on .  

We now return to a d i scus s i on of s t a ted cap i t a l  gener a l l y .  
The abi l i t y of the corpor a t i on to pay d i v i dends i s  t i ed to i t s 
s t a ted cap i t a l  accoun t s : under CBCA s .  4 Q ( b ) , t he corporat i on 
must not dec l are or pay a d i v i dend i f  the r ea l i za b l e  va l ue of 
corpor a t i on' s assets wou l d  thereby be l ess than the aggregate of 
i t s l i ab i l i t i e s  and s t a ted c ap i ta l  o f  a l l  c l asses . The reten t i on 
of the amount of the cons i der a t i on recei ved from the s a l e  of 
shares i s ,  on the face of i t ,  an add i t i on a l  protec t i on for 
cred i tor s .  The va l ue of t h a t  protec t i on however i s  l i mi ted by 
the fact t h a t  the corpor a t i on i s  not ob l i ged to obt a i n  any 
s ubs t an t i a l  amount of cap i t a l  f r om  the s a l e  of i t s shares , and by 
t he fac t that the CBCA a l l ows the corpor a t i on to reduce the 
s t a ted capi t a l  accoun t .  We do not propose t ha t  a m i n i mum 
c ap i t a l i za t i on be e s t ab l i shed , a s  i t  has i n  some jur i sd i c t i ons , 
and we accor d i ng l y  have i n  gener a l  accepted the CBCA prov i s i ons 
w i t h  regard to s t a t ed capi t a l , wh i ch appear i n s .  26 of the d r a f t  
A c t . 

The pr i nc i p a l  provi s i on i n  the CBCA for reduc t i on of s t a t ed 
cap i t a l  i s  CBCA s .  36 . Under CBCA s .  3 6 ( 1 ) ,  a corpor a t i on has 
power to r educe i t s s t a t ed c ap i t a l  by spec i a l  reso l u t i on for any 
purpose . The subsec t i on t hen goes on to g i ve three e xarflJ 1 es of 
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purposes for wh i ch the reduc t i on may be ef fected : the f i r s t  i s  
ex t i ngu i sh i ng or reduc i ng a l i ab i l i t y i n  respect of an amount 
unpa i d  on any share ( wh i ch wou l d  app l y  on l y  to shares i s sued 
before the corpor a t i on cont i nues under the CBCA ) ;  the second i s  
d i s t r i bu t i ng cap i t a l  to a shareholder up to the amount of the 
s t a ted cap i t a l  account re l a t i ng to the c l ass or ser i es of shares 
wh i ch he ho lds ; the t h i rd i s  dec l a r i ng i t s s t a ted capi t a l  to be 
reduced by an amount that  i s  not represented by rea l i zab l e  
asse t s . These prov i s i ons carry out t he CBCA po l i cy of l ea v i ng a 
corpor a t i on' s a f f a i r s  i n  i t s own hands ; the requ i rement of 
con f i rma t i on by the cou r t  wh i ch appears in  ACA s .  3 8 (  1 )  ( b )  has no 
coun t erpa r t  i n  the CBCA . On the other hand , the CBCA does 
estab l i sh l i q u i d i t y and sol vency tes t s  wh i ch must be sa t i s f i ed ,  
and i t  a l l ows cred i tors to app l y  for orders compe l l i ng 
shareho l ders to make res t i t u t i o n .  We a r e  i n  agreement w i th the 
po l i cy of the CBCA , and s .  36 of the d r a f t  Act fo l l ows i t s CBCA 
counterpar t ,  though s .  36 ( 1 )  ( b )  has been changed to provide for 
the payment to the ho l ders of a c l as s  of shares , r a t her than to £ 
ho l der , an amount up to the amount of the s t ated capi t a l . 

There are a number of other de t a i l ed ru l es for adjus tment of 
the s t a t ed capi t a l  account in  CBCA s .  3 7 . We do not propose to 
d i scuss these and var i ous other ma t ters of det a i l in  t h i s  Repor t 
but wi l l  dea l  w i t h  t hem i n  the comment on the coun terpa r t  
sect i ons of the d r a f t  Act . 

3 .  D i v i dends 

Under CBCA s .  4 0 ,  the corpor a t i on must not pay a d i v i dend 
unless a l i qu i d i t y  test and a so l vency test are s a t i s f i ed .  The 
l i qu i d i t y  test demands that  there mus t  be reasonab l e  grounds for 
bel i ev i ng t ha t ,  a f ter the paymen t ,  the corpor a t i on wi 1 1  be ab l e  
t o  pay i t s l i abi l i t i es a s  they become due. The sol vency test i s  
that there must be reasonab l e  grounds for be l i ev i ng t ha t ,  a f ter 
the paymen t ,  the rea l i zab l e  va l ue of the corpor a t i on ' s assets 
wi  1 1  be greater than the aggregate of i t s l i ab i l i t i es and s t a ted 
capi t a l  of a l l  c l asses . Those requ i rement s ,  here as we l l  as 
e l sewhere in the CBCA , i mpose a heavy burden upon the d i rec tor s ,  
as they are l i ab l e  under CBCA s .  1 1 3  i f  they vote for or consent 
to a reso l u t i on author i z i ng the payment of a d i v i dend con t r a r y  to 
CBCA s .  4 0 . We t h i nk however that  the burden i s  j us t i f i ed , as 
any m i n i mum s t andard of f a i r ness requ i res that those who obt a i n  
the bene f i t  o f  l i mi ted l i abi l i ty shou l d  not be ab l e  to t ake money 
out of the corpor a t i on when the corpor a t i on i s  not ab l e  to pay 
i t s  cred i tors or return t he i r  s t a ted capi t a l  to a l l c l asses of 
i t s  shareho lder s .  

Under CBCA s .  4 1 , a d i vidend may be pa i d  i n  s tock , money or 
proper t y .  I f  i t  i s  pa i d  i n  s tock ,  the s t a ted capi t a l  account for 
the c l as s  must be i ncreased by the dec l ared amount of the 
d i v i dend . The d i v i dend mus t , under CBCA s .  40 , be pa i d  out o� 
reta i ned ear n i ngs or some other equ i t y  account , and not out of 
s t a t ed capi t a  1 ;  that appears on the face of i t  to be somewhat 
more r i g i d  than the E ng l i sh company l aw ru l e ,  as s t a ted by Gower 
( Gower , p .  1 1 7 ) ,  that f i xed assets need not be made up before a 
d i v i dend i s  pa i d ;  but the power of the corpor a t i on to reduce i t s 
s t ated capi t a l  by spec i a l  reso l u t i on under CBCA s .  36 enab l es i t  
to ach i eve the same resu l t s  by reduc i ng i t s  s t a ted cap i t a l  to the 
extent that  the s t a ted cap i t a l  i s  not represented by ex i s t i ng 
asse t s . Aga i n ,  we agree w i th the CBCA prov i s i ons , and s .  40 of 
the draft  Act  fo l l ows the CBCA . 
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4 .  F i nanc i a l  A ss i s t ance 

The mak i ng of l oans by corpor a t i ons to d i rectors and 
shareho l der s ,  and the mak i ng of l oans by corpor a t i ons to enab l e  
borrowers t o  buy shares o f  the corpor a t i on ,  i s  a subject wh i ch 
g i ves r i se to many prob l ems . 

ACA s .  14 proh i b i t s  a pub l i c  cc.>rrpany f r om mak i ng l oans to 
shareho l ders or d i rectors or for purchase of shares i n  the 
company . I t  then makes a nurrber of excep t i ons : a l oan i n  the 
ord i nary course of a money - l end i ng bus i ness ; l oans to emp l oyees 
to buy houses ; and l oans to or for the benef i t  of emp l oyees for 
the purchase of shares i n  the company . The sec t i on does not say 
any t h i ng about pr i va t e  compan i es . 

CBCA s .  42 i s  very d i f ferent . The proh i b i t i on i n  CBCA s .  
4 2 (  1 )  i s  on l y  aga i ns t  mak i ng l oans of the k i nds i n  ques t i on i f  
the corpor a t i on cannot mee t a l i qu i d i t y  tes t and a sol vency tes t , 
though the l a t t er i s  unusua l i n  that  the corpor a t i on must be 
so l vent wi thout t ak i ng i n to cons i der a t i on the asset created by 
the l oa n .  CBCA s .  42 \ 2 )  then goes on to l i s t  a number of k i nds 
of l oans that  can be made wi thout even the safeguard of these two 
tes t s :  these i nc l ude loans i n  the ord i na r y  course of a 
money- l end i ng bus i ness , advances on account of expend i tures : 
l oans by a parent t o  a subs i d i a r y ;  l oans by a who l l y  owned 
subs i d i a ry to i t s paren t ; and l oans t o  emp l oyees for buy i ng 
houses or ( where there i s  a t ru s t ee )  for buying corpor a t e  shares . 

I n  gener a l , we t h i nk that  cred i t o r s  do not need e x t r a  
protec t i on aga i ns t  l oans o r  guarantees for the benef i t  of present 
or prospec t i ve i n s i der s .  I t  does seem t o  us that  l oans and 
guaran t ees by a subs i d i ary to i t s parent on i mprov i den t terms 
cou l d  be used to abuse cred i t or s  of the subs i d i a r y ; but we were 
persuaded that  a proh i b i t i on of such l oans and gua rantees wou l d ,  
to mee t a l arge l y  theor e t i ca l  danger , i nh i b i t l eg i t i ma t e  
t r ansac t i ons i n  wh i ch r e l a ted groups of compa n i es , for t he i r  
common bene f i t ,  j o i n  i n  ob t a i n i ng common l i nes of cred i t from 
the i r  f i nance r s .  

The pos i t i on o f  shareholders ou t s i de the con t ro l  gr oup i s  
d i f ferent . I f  a l oan i s  made wh i ch oppr esses or unf a i r l y  
d i scr i m i na t es aga i ns t  a shar eho l der , the shareholder wou ld be 
ab l e  t o  app l y  for l eave t o  br i ng a der i va t i ve act i on under s .  2 3 2  
and wou l d  probab l y  have a persona l ac t i on under s .  2 3 4  o n  the 
grounds that  there was oppres s i on or unfa i r  d i sr egard of the 
i n terests  of the shareho l ders not i n  the con t ro l  group ; i n  one 
proceed i ng or the o t her the cou r t  cou l d  compe l the d i rectors to 
repay to the corpor a t i on the money wh i ch they wrong f u l l y  
advanced . These remed i es appear to us t o  be su f f i c i en t . 
However , before a shareholder can exer c i se them he must know that 
there i s  some t h i ng wh i ch requ i res a remedy , and we t h i nk that  he 
shou l d  have more i n forma t i on on t h i s  poi n t  than the l aw now 
a l l ows h i m .  We therefore t h i nk that  the proposed ABCA shou ld 
requ i r e the corpor a t i on to make i nd i v i du a l  d i sc l osure of 
f i nanc i a l  ass i s t ance of the k i nds desc r i bed in CBCA s .  42 ( 1 ) ,  
wi t h  i nd i v i dua l s  i den t i f i ed and par t i cu l a r s  of the ass i s t ance 
g i ven . I f  a l oan i s  g i ven for a l eg i t i ma t e  reason and upon 
l eg i t i ma t e  terms , we see no reason why d i sc l osure shou l d  cause 
any d i f f i cu l ty ,  and the mere fact t h a t  d i sc l osure i s  requ i r ed 
shou l d  exer t some pressure upon the corpora t i on to be sure that 
the t r ansac t i on i s  l eg i t i ma t e .  Our l awyer consu l t ants  took i ssue 
wi th t h a t  pr opos a l , but we t h i nk that  f i nanc i a l  as s i s tance to 
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For the reasons wh i ch we have g i ven , t hough w i th some 
doub t s ,  we r ecommend that  the proposed ABCA f o l low CBCA , w i th two 
var i a t i ons . F i r s t l y ,  we do t h i nk t h a t  t he proh i b i t i on i n  CBCA s .  
4 2  shou l d  not ex tend on l y  to loans to of f i cers and emp l oyees , as  
the u l t i ma t e  dec i s i on maK i ng power i s  not ves t ed in  them , but i n  
the d i rector s .  Second l y ,  we t h i nk ,  a s  we have sa i d ,  t h a t  the 
corpor a t i on shou l d  make d i sc l osure to i t s shareho l de r s  of each 
case of f i nanc i a l  a s s i s t ance to the persons l i s ted i n s .  42 1 1  I .  
S .  42 of the d r a f t  Act  wou l d  g i ve e f f ec t  to t hese v i ews . 

5 .  P r e - emp t i ve R igh t s  

The d r a f t  CBCA provi ded t h a t  upon the i s sue of shares . the 
ho l de r s  of e x i s t i ng shares of the same c l a s s  wou l d  have a 
pre-empt i ve r i ght  to acqu i re the of fered shares i n  propor t i on to 
the i r  ex i s t i ng ho l d i ngs , un l es s  the a r t i c l es of i ncorpor a t i on 
s a i d  tha t there wou l d  be no such r i gh t . The d r a f t e r s  of the CBCA 
had the fol l ow i ng to say on the subject : 

1 1 4 .  Sec t i on 5 . 05 i s  new and reverses s .  3 2  
of t h e  present Act  under wh i ch there appears  
to be no shareho l der s '  p r e - emp t i ve r i ght  i n  
the absence of express prov i s i on therefqr . 
Under s .  5 . 05 a p r e - emp t i ve r i ght  i s  presumed 
i n  the absence of express prov i s i on i n  the 
a r t i c l e s  · l i mi t i ng or exc l ud i ng i t .  I f  there 
i s  no such prov i s i on ,  t h i s  sec t i on l i mi t s  the 
powers conferred upon d i rectors under s .  
5 .  0 2  I 1 I .  

1 1 5 .  The change i s  doub t l es s  a cont rover s i a l  
one . I t  i s  obv i ous t h a t  i n  the absence of a 
p r e - emp t i ve r i gh t ( t he be t t er v i ew be i ng t h a t  
there i s  no such r i ght  a t  common l aw :  Har r i s  
v .  Sumner ( 1 9 0 9 ! 39 N B R  2 0 4 ; b u t  see Mar t i n  
� G i b son 1 1 908 ! "1'"5 O L R  6 2 3  and Bonn i s teel  v .  
CO l l i s Lea ther co-:- I T9T9T45 O L R  1 95 1  the -
power of d i rectors can be usea-To-ailu t e  not 
on l y  t he vo t i ng s t reng t h  of e x i s t i ng 
shareho lders but , to the ex tent t h a t  
d i rectors have con t r o l  over t h e  pr i ce a t  
wh i c h  new shares a r e  i s sued , the i r  i n terest  
in  the net  assets  of the corpor a t i on .  Whi l e  
few wou ld deny that  e x i s t i ng shareho lders are 
ent i t l ed to protec t i on aga i ns t  such d i l u t i on , 
t here a r e  d i f ferences of op i n i on as to how 
t h a t  protec t i on shou l d  be achi eved . One v i ew 
i s  t h a t  ex i s t i ng r u l es a s  to the f i duc i ar y  
ob l i g a t i ons o f  d i rectors i n  i s su i ng 
shares - - for e x amp l e  those s t a t u tor i l y 
dec l ar ed i n s .  5 . 02 (  1 j - - a f ford adequa t e  
protec t i on .  Moreover , i t  i s  a rgued , 
f l e x i b i l i t y i n  f i nanc i ng dec i s i ons demands 
t h a t  there shou ld be no such cond i t i on 
i mposed upon the power to i s sue shares , and 
the doc t r i ne of pre - emp t i ve r i gh t s ,  wh i l e 
a r guab l y  appropr i a te i n  days of s i mp l e  
capi t a l  s t r uc t ures , i s  q u i te i nappropr i a t e  to 
c omp l e x  modern corpor a t i on s . Accord i ng l y ,  i t  
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i s  argued , there shou l d  on l y  be a pre-emp t i ve 
r i ght  i f  shareho l der s ,  hav i ng de l i bera t e l y  
d i rected t he i r  m i nds to the prob l em ,  so 
dec i de .  ( See genera l l y ,  D r i nker ,  The 
Pre -empt i ve R i gh t  to Subscr i be to New Shares 
I 1 9 30 I 43 H a r v .  L .  Rev . 586 1 . Accep tance of 
t h i s  v i ew wou l d  mean ret a i n i ng the pr i nc i p l e  
of s .  3 2  of the present Ac t .  

1 1 6 .  The counter a rgumen t ,  wh i ch has 
mot i va ted t he adop t i on of the pr i nc i p l e  
embod i ed i n s .  5 . 05 1 1 1 ,  i s  t h a t  the equ i t ab l e  
res t r a i n t s  to wh i ch d i rectors are subject are 
notor i ous l y  i mpr ec i se ,  as  any a t tempt to 
reconc i l e the author i t i es on t h i s  ques t i on 
shows - - see the au thor i t i es c i t ed above and 
Hogg v .  C r amphorn I 1 967 ] Ch . 254 ; Bamford v .  
Bamford I 1 969 ] I A 1 1  E R  969 - - and the 
de term i na t i on of t he i r  app l i cabi l i ty i s  a 
cos t l y  and uncer t a i n  proce s s . I f  a 
shareholder i s  to abandon h i s  conceded r i gh t  
to cer t a i n  protec t i on aga i ns t  d i rect d i l u t i on 
of h i s  vot i ng power , t h i s  shou l d  be by 
de l i ber a t e  exc l u s i on of t h a t  protec t i on .  I t  
shou ld be noted here t h a t  shareho l de r s  have 
some protec t i on aga i ns t  i nd i rect d i l u t i on by 
v i r tue of the prov i s i on s  of s .  1 4 . 0 3 .  

1 1 7 .  Subsec t i on 1 2 1  of s .  5 .  05 mere I y maKes 
i t  c l ear t h a t  the r i ght  con f e r r ed by 
subsec t i on ( 1 )  does not app l y  i n  the cases 
l i s ted , in a l l  of wh i ch ,  for obv i ous reasons , 
i t  wou l d  be qu i te i nappropr i a t e .  

I n  our D r a f t  Repor t ,  we recommended t h a t  there shou ld be a 
pre-emp t l ve r i ght un l e s s  the ar t i c l e s  say otherwi se , ; . e . , we 
preferred the v i ew of the d r a f t e r s  to the v i ew wh i ch i s  embod i ed 
i n  the CBCA . Our l awyer consu l t a n t s  were s t rong l y  of the v i ew 
t h a t  a presump t i ve r i gh t  of p r e - emp t i on wou l d  create a t r ap for 
the unwary , and we have somewha t re l u c t an t l y  accepted t h a t  v i ew .  
S .  2 8 (  1 l of the d r a f t  Act wou l d  therefore mer e l y  a l l ow the 
ar t i c l e s  of i ncorpor a t i on to g i ve e x i s t i ng shareho l de r s  a r i ght 
to acqu i re t r easury shares i n  propor t i on to t he i r  ex i s t i ng 
ho l d i ngs . S .  28 1 2 1  wou l d  fol l ow C B C A  s .  2 8 1 2 1  by exc l ud i ng from 
such a gener a l  pre-emp t i ve r i ght  some k i nds of i s sues i n  wh i ch 
the r i ght  wou l d  usua l l y be i nappropr i a te and un i n t ended . 

6 .  Purchase and Redempt i on � �  Corpor a t i on of Shares Wh i ch i1 
Has I s sued 

( a l  Purchase 

I n  our Repor t 2 1  of J anua r y ,  1 9 77 , we d i scussed at some 
l eng th the then e x i s t i ng proh i b i t ion aga i n s t  a company 
t r a f f i ck i ng i n  i t s  own shares . We concl uded t h a t  the l aw shou l d  
be changed and t h a t  a company i ncorpo r a ted under the ACA shou l d  
be permi t ted t o  purchase shares wh i c h  i t  has i s sued . We thought 
however t h a t  there shou l d  be a number of sa fegua rds . The most 
impor t a n t  of these was a requi rement t h a t  the purchase be 
unan i mous l y  approved or t h a t  the offer be made to a l l  
shareho l de r s  of the c l as s .  a l ong w i t h  an i n forma t i on c i rcu l a r  and 
a prov i s i on for pro r a t a  purchase i n  the event of 



8 1  

ove r - subsc r i pt i on .  To that  requ i rement we suggested a n  except i on ,  
name l y ,  that a pub l i c company m i ght purchase not more than 1 %  of 
i t s i ssued shares per mon t h . We l a ter suggested that the 
Secur i t i es Comm i ss i on shou l d  be ab l e  to grant  exemp t i ons from the 
s t a t u tory requ i r emen ts wh i ch wou l d  not be prejud i c i a l  to the 
pub l i c  i n teres t , and the Compan i e s  Act Amendment Act , 1 98 0  
subs t i t u ted a new A C A  s .  45 . 1  t o  g i ve t h e  Comm i s s i on that  power .  

I n  add i t i on ,  we suggested t ha t  the c i v i  1 l i ab i l i t y i mposed 
upon an i n s i der buy i ng shares i n  a company be i mposed upon the 
company buy i ng i t s own shares . We a l so sugges ted that the 
d i rector s shou l d  be l i ab l e  i f  there i s  a breach of the so l vency 
test or the l i qu i d i ty tes t .  We thought a l so that  d i sc l osure 
shou l d  be made by pr i va t e  compa n i e s  to the Reg i s t r a r  of Compa n i es 
and by pub l i c  compan i es through the f i l i ng of i ns i der repor t s .  

I n  our Report 2 1  we were cons i der i ng engr a f t i ng a new power 
to buy shares upon an o l d  s t a t u t e .  I n  t h i s Repor t ,  we are 
cons i der i ng the power in connnec t i on wi t h  proposa l s  wh i ch in our 
op i n i on wou l d  g i ve the shareho lders su f f i c i en t  remed i es aga i nst  
abuse t hrough the r i ght to app l y  to br i ng a der i va t i ve ac t i on 
under s .  232 and the r i ght to app l y  for re l i ef aga i ns t  oppres s i on 
or unf a i r  t rea tment under s .  234 . I n  v i ew of the ava i l ab i l i ty of 
these remed i es , we t h i nk that  the proposed ABCA shou l d  fo l l ow 
CBCA s s .  32 and 33 wh i ch i mpose by way of spec i f i c  safeguard on l y  
l i qu i d i t y  and so l vency tes t s ,  the i n t r i cac i es o f  wh i ch are dea l t  
wi t h  i n  the commen t  on s .  3 2  and 33 of the d r a f t  A c t . We do 
however t h i nk that  one add i t i ona l precau t i on shou l d  be t aken ; the 
remed i es wh i c h  wou l d  be confer red by the proposed ABCA wou l d  be 
of va l ue on l y  to shareho l der s  who know the f a c t s  wh i ch wou l d  
br i ng the remed i es i n to p l ay .  We have therefore i nc l uded not i ce 
prov i s i ons i n  the d r a f t  A c t  as s .  32 ( 3 )  and ( 4 ) , t hough these are 
made subject to the ar t i c l es of i ncorpor a t i on as we l l  as to 
unan i mous agreemen t s .  

We t h i nk a l so that the c i v i l l i ab i l i t y o f  a n  i n s i der , though not 
an i n s i der ' s ob l i g a t i on to r epor t ,  shou l d  be i mposed by the ABCA 
upon non - d i s t r i bu t i ng corpor a t i ons : See the d i scus s i on a t  p .  
1 1 6 - 1 1 9 of t h i s  Repor t .  

I b I Redempt i on 

CBCA s .  34 recogn i zes the ex i s t i ng power of a corpor a t i on to 
i ssue and r edeem redeemab l e  shares . The s ec t i on i mposes the 
usua 1 l i qu i d i ty tes t .  I t  a l so i mposes a so l vency tes t under 
wh i ch the rea l i zab l e  va l ue of the corpor a t i on' s asse t s ,  a f ter the 
paymen t ,  must not be l ess than the aggregate of the l i ab i l i t i es 
of the corpor a t i on and the amount of capi t a l  neces sary to pay the 
ho l ders of shares that have a r i ght to be p a i d  on redempt i on or · 
l i qu i da t i on r a t ab l y  wi th or pr i or to the ho lders of the shares to 
be redeemed . The corpor a t i on may , i ns tead of r edeem i ng the 
shares , purchase them, and the same ru l es app l y .  The sec t i on 
does not i nc l ude any prov i s i on such as that  o f  ACA s .  7 0 ,  under 
wh i ch ,  i f  shares are not r edeemed from the proceeds of a fresh 
i ssue , a " cap i t a l  rederrp t i on reserve fund" must be set up i n  an 
equ i va l ent amoun t .  

We be l i eve that the CBCA sec t i on i s  sa t i s factor y ,  and s .  34 
of the d r a f t  Act fo l l ows i t .  
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( c )  O t her 

CBCA s .  3 5  car r i ed forward the power of the corpor a t i on to 
accept a sur render of shares , though not so as to ext i ngu i sh or 
reduce a l i abi l i t y i n  respect of an amount unpa i d  on the shar e s .  
T h i s  i s  i n  accordance wi th e s t ab l i shed pract i ce ,  and s .  3 5  o f  the 
d r a f t  Act fo l l ows the CBCA prov i s i on ,  bu t a l so i nc l udes escrow 
shares surrendered pursuant to an escrow agr eemen t .  

acquisition 



! X .  

S E C U R I T Y  C E R T I F I C A T E S  AND T R A N S F E R S  

1 .  I n t roduc t i on 

8 3  

We now t u r n  to a d i scuss i on o f  corpor a t e  shares and 
corpor a te ob l i g a t i ons , and of the share cer t i f i ca tes , bonds , 
deben tures , and s i mi l a r i ns t r umen t s  wh i ch compan i e s  i s sue w i t h  
respect to them . The i nc l us i on o f  a l l  these i n  the term 
" secur i t y" , and the cons i dera t i on of them a l l as one c a t egor y ,  
corresponds w i t h  the us age o f  CBCA Par t V I  and w i t h  t h a t  o f  UCC 
Ar t i c l e 8 on wh i ch P a r t  V I  i s  based . Both k i nds of " secur i ty "  
a r e  used to r a i se capi t a l , and the ma i n tenance o f  a proper l y  
func t i on i ng market for cap i t a l  depends upon the easy 
t r ansferab i l i t y of bot h .  ( T he term ''secu r i t y '' i s  used here i n  a 
sense wh i ch does not necess ar i l y i nvolve any secur i t y i n  the 
l awyer ' s  sense : i t  may , for examp l e ,  i nc l ude one of a ser i es of 
unsecured notes ) .  

B i l l s of exchange and promissory notes are w i t h i n  the 
l eg i s l a t i ve j u r i sd i c t i on of Pa r l i amen t ,  and are governed by the 
B i l l s of Exchange Ac t .  An A l ber t a  Bus i ness Corpor a t i ons Act  
t herefore cannot a f fect the owner s h i p  or t r an s ferabi l i ty of 
secur i t i es wh i c h  f a l l  w i t h i n  the de f i n i t i on of prom i s sory note or 
w i t h i n  the def i n i t i on of b i l l  of  exchange , w h i c h  accor d i ng l y  must 
be exc l uded from t h i s  d i scus s i on .  

CBCA P a r t  V I  i s  very comp l e x . We w i l l  d i scuss here on l y  
wha t  appear t o  be the major poi n t s  of gene r a l i mpor t ance , and 
there are many i mpor t a n t  de t a i l s  wh i ch the reader wi l l  f o l l ow 
on l y  f rom a read i ng of P a r t  6 of the dr a f t  ABCA and of the 
comments appended to the sec t i ons . 

2 .  The N a t ure of � Secur i ty 

John L .  Howard 1 has the fol l ow i ng to say abou t the n a t ure of 
a " secur i t y , " focuss i ng on the sha r e :  

Before the i n t roduc t i on o f  the UCC 
A r t i c l e  8 model , the concept of a secur i t y 
and , more par t i cu l ar l y ,  of a corpor a te share , 
was e x t reme l y  nebu l ous a t  common l aw ,  
resu l t i ng l arge l y  from the s l ow evo l u t i on of 
the concept of a company out of t r u s t  
doc t r i ne ,  whi  eh , techni e a  l l y ,  cou l d  not 
eas i l y  accommoda t e  a corporate share t h a t  
gave the ho l der a t  l ea s t  res i dua l power over 
the busi ness and a f f a i r s  of the corpor a t i on 
t h a t  i s sued i t .  Compound i ng t h i s  confus i on , 
bo t h  the cou r t s  and the l eg i s l a t ures , i ns t ead 
of a t temp t i ng to deve l op an over a l l concept 
of a corpor a t e  share , character i zed the share 
i n  d i f ferent cases i n  a d i f ferent way i n  
order to r a t i ona l i ze the des i red conc l us i on .  

Mr . Howard was one of the pr i nc i pa l  d r a f ters  of the CBCA 
and served a s  A s s i s t a n t  Depu ty M i n i s ter of Consumer and 
Corpor a t e  A f f a i r s  wh i l e i t  was enacted and put i n t o  force . 
The quo t a t i ons i n  th i s  pa r t  of our Repor t a r e ,  w i t h  the K i nd 
perm i s s i on of the author and pub l i sher , t aKen from ma ter i a l s  
to be pub l i shed by Pren t i ce - H a l l  of Canada L t d .  
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For examp l e ,  a cou r t  has referred to a share 
a s  rea l prope r t y  where a corpor a t i on he l d  
sub s t ant i a l  rea l prope r t y ,  a s  goods , as 
t a ng i b l e  persona l prope r t y ,  and more vague l y  
a s  a bund l e  o f  l eg a l  r i gh t s  d i s t i nc t  f rom the 
share cer t i f i ca t e .  And i n  o t her cases a 
share cer t i f i ca t e  has been cha r ac t e r i zed as a 
cha t t e l ,  as mere evi dence of t i t l e t o  shares , 
and , i n  cons t r as t ,  as a nego t i ab l e  
i ns t rument . 

Seek i ng to b l ock any i n ference t h a t  the 
nature of a share of a corpor a t i on depended 
upon t he k i nd of prope r t y  he l d  by the 
corpor a t i on ,  l eg i s l a t ures have expres s l y  
dec l a red that  shares are persona l or moveab l e  
prope r t y .  Wh i l e t h i s  k i nd of prov i s i on 
achi eved i t s i mmed i a t e  goa l of prec l ud i ng 
shares i ssued by l and ho l d i ng corpor a t i ons 
f rom be i ng charac t e r i zed as r e a l  or 
i nmoveab 1 e proper t y .  i t 1 arge 1 y begged the 
fundamen t a l  ques t i on by assumi ng t h a t  the 
on l y  d i s t i nc t i on requ i red was be tween rea l 
and persona l prope r t y .  I n  fact  t he prob l em 
i s  more comp l i ca t ed ,  for i n  order c l ear l y  to 
reso l ve the i s sue i t  i s  necessary to dea l 
w i t h  two add i t i on a l  ques t i ons . F i r s t , i f  a 
share i s  persona l prope r t y  or a moveab l e ,  i s  
i t  corporea l proper ty or a chose i n  ac t i on ?  
Second , i f  a share i s  a chose i n  a c t i on ,  i s  
i t  s i mp l y  an a s s i gnab l e  c l a i m or i s  i t  a 
nego t i ab l e  i ns t r umen t ?  The common l aw has 
never g i ven an unambi guous answer t o  e i ther 
ques t i on .  

That  i s  not t o  say , however ,  t h a t  the 
cour t s  and the l eg i s l a t ures have not r e f i ned 
the concep t of a corporate share , but t h i s  
r e f i nement has been ach i eved l a rge l y  by 
i nd i r ec t i on ,  by dec i s i ons or s t a t u tory 
prov i s i ons that po i n t  out wha t  a share i s  not 
r a t her than what i t  i s .  C l ear l y  i t  i s  no 
l onger rea l prope r t y  or an i nmoveab l e .  
Equa l l y c l ea r l y  i t  i s  not a con t r ac t . I t  i s  
not t ang i b l e  persona l or moveab l e  proper t y .  
And i t  i s  not a " good" i n  t he s a l e  o f  goods 
ac t s  of t he common l aw j ur i sd i c t i ons . Thus a 
share of a corpor a t i on does not f i t  
comfor t ab l y  i n to any ex i s t i ng concep t u a l  
c a t egor y .  I t  i s  ne i ther prope r t y  o r  a 
con t r ac t  i n  any conven t i ona l sens e .  R a ther 
i t  i s  a uni que l eg a l  i ns t i t u t i on tha t i s  for 
a l l prac t i ca l  purposes the embod i me n t  of the 
shareho l der/ s r i gh t s ,  ref l ec t i ng aspec t s  of 
both prope r t y  and con t r ac t , and hav i ng f r ee 
t r ansferabi l i t y as a t r a d i t i on a l  a t t r i bu t e .  
A l t hough not o f t en a r t i cu l a t ed i n  these 
terms , t h i s  v i ew i s  w i de l y  he l d  by 
commentators  and was at l e a s t  i mp l i ed i n  the 
reasons for judgmen t i n  a l ead i ng Canad i an 
case cone r n i ng a s tockbroker' s bankrup t cy . 



I n  sum, therefor e ,  a l t hough not 
def i n i t i ve l y  set t l ed ,  a corpo r a t e  share a t  
common l aw i s  essent i a l l y  a uni que l eg a l  
i ns t i tut ion that  embod i es the shareholder ' s  
r i ghts  and du t i es i n  r e l a t i on to the three 
bas i c  e l emen ts tha t i nhere i n  any i n t erest i n  
a bus i ness organ i za t i on - con t ro l , prof i t  and 
r i sk .  l n  connec t i on w i th a corpor a t e  share 
these three e l emen t s  are character i zed as the 
r i ght to vote ( con t ro l ) ,  the r i ght to receive 
d i v idends ( prof i t ) ,  and the r i gh t  to share 
prof i t s - or the duty to share l osses - upon 
sa l e  of the share or l i qu i d a t i on and 
d i sso l u t i on of the i s suer corpor a t i on ( r i sk ) . 
'W i thout chang i ng these bas i c  e l emen t s ,  P a r t  
V I  a t temp t s  t o  d i spe l the fog tha t enve lops 
the concept of a share or a deben ture a t  
common l aw by expres s l y  character i z i ng a 
secur i t y cer t i f i ca t e  a s  a negot i ab l e  
i ns t r umen t ,  wh i ch even a t  common l aw means 
that  the i ns t r ument i s  t he embod i men t  of the 
r i ght s ,  dut i es , pr i v i l eges and l i ab i l i t i es 
a t t ached to the secur i t i es men t i oned i n  i t .  

3 .  Na ture and Des i r ab i l i ty of Negot i ab i l i ty 
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I f  an i n s t r ument i s  nego t i a b l e ,  i t  i s  t r ansfer ab l e  by a 
compar a t i ve l y  s i mp l e  procedure , and a purchaser i n  good f a i t h  and 
for v a l ue w i l l  gener a l l y acqu i re good t i t l e  to the i ns t r ument and 
the r i ght to enforce ob l i g a t i ons evi denced by i t ,  free and c l ear 
o f  adverse c l a i ms other than a c l a i m  that the i n s t r ument or a 
neces sary endorsement on i t  i s  not genu i ne .  

Present bus i ness p r ac t i se t r e a t s  corpo r a t e  secur i t i es a s  i f  
they a r e  negot i ab l e .  I t  i s  conmon for them t o  pa:;s from hand to 
hand by endorsement or the s i gn i ng of a s i mp l e  t r ansfer for m ,  
together wi th de l i very o f  t he secur i t y .  Much of the bus i ness i s  
done through brokers who of ten ma i n t a i n  s t ocks of fung i b l e  
secur i t i es the ownership o f  wh i ch changes w i thout reg i s t r a t i on .  
T r ea t i ng secur i t i es as v i r t ua l l y negot i ab l e  faci l i ta tes , and 
i ndeed i s  probab l y  necessary for , the wor k i ng of cap i t a l  marKet s ,  
and i t  seems c l ea r  t h a t  recogn i t i on of negot i ab i l i ty by l aw i s  
des i r ab l e  to faci l i t a t e  bus i ne s s  and to br i ng the l aw i n to 
conform i ty w i th bus i ness p r ac t i c e .  

I t  might  be a s  we l l  t o  s e t  out her e ,  i n  the words o f  John L .  
Howar d 2 the ef fect of the CBCA prov i s i ons : 

I n  con t r as t ,  s s .  4 4 1 3 1  of the C8CA 
expres s l y  dec l ares a secur i ty to be a 
negot i ab l e  i ns t rumen t ,  me an i ng that  the 
secur i ty cer t i f i c a te i s  not on l y  evi dence of 
owne r s h i p  but i s  a l so t he embod i men t  of the 
r i gh t s  and pr i v i l eges a t t ached to the 
secur i t i es men t i oned i n  i t ,  therefore when a 
secu r i ty cer t i f i ca t e  i s  t r ansfer r ed the 
owner sh i p  of the under l y i ng secur i t i e s  i s  
a l so t r ansferred to the purchaser . More 
spec i f i ca l l y ,  where the purchaser i s  a bona 

See note 1 , supra p .  83 . 
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f i de purchaser , that  purchaser ob t a i ns the 
two f undamen t a l  bene f i t s  that  f l ow f rom t he 
concept of negot i ab i l i t y :  ( 1 )  the bona f i de 
purchaser - even a purchaser f rom a t h i e f  
t akes the secur i t y f r ee of any c l a i ms or 
defences of the i ssuer : and ( 2 )  that  
purchaser t akes the secur i t y f ree of any 
adverse c l a i m of a previous owner based 
e i ther on an a l l eged i n te r e s t  i n  the secur i t y 
I e . g . , as a benef i c i ary under a t r us t )  or an 
i mpropr i e t y  or forma l defect r e l a t i ng to i t s  
t r ansfer . The one excep t i on i s  the 
unau thor i zed endor semen t ,  for under s s .  6 8 ( 2 )  
the or i g i n a l  owner i s  ent i t l ed to recover a 
secur i t y bear i ng an unau t ho r i zed endorsement 
a t  any t i me before the t r ansferee ob t a i ns 
reg i s t r a t i on of t r ansfer . 

The objec t i ve of charac ter i z i ng a bi l l  
of  exchange as a negot i ab l e  i ns t r ument i s  
c l ear l y  to sepa r a t e  the ob l i ga t i on to pay 
f r om t he ob l i ga t i on to per form the under l y i ng 
con t r ac t ,  so that  the t r ans feree of the 
i ns t rumen t i s  requ i red t o  eva l ua t e  on l y  the 
c r ed i t r i sK and not any per formance 
ob l i ga t i ons . For exarrp l e ,  where a promi ssory 
note i s  g i ven for a mach i ne i n  connec t i on 
wi t h  a con t r a c t  of s a l e  and the se l l er l a t er 
negot i a tes the no te t o  a bona f i de purchaser , 
even i f  the mach i ne i s  t o t a l l y defec t i ve the 
bona f i de purchaser of the note i s  i mmune 
f r om any c l a i m  the buyer may have aga i ns t  the 
s e l l e r  or any defence the buyer cou l d  have 
i nvoKed i n  an ac t i on by the s e l l e r  for the 
pr i ce had the con t r a c t  been an ordi nary 
i ns t a lment cred i t  con t r a c t  w i thout an 
anc i l l a ry negot i ab l e  i ns t r umen t .  S i mi l ar l y ,  
by charac ter i z i ng a secur i t y as a nego t i ab l e  
i n s t r umen t ,  the r i gh t s  embod i ed i n  the 
secur i t y are corrp l e t e l y  separated from the 
under l y i ng con t r ac t  of sa l e ,  and hence i f  the 
purchaser l a ter t r ansfers the secur i t y to a 
bona f i de purchaser or p l edgee , that  
subsequent purchaser or p l edgee taKes the 
secur i ty free of any c l a i m  the or i g i na l  
se l l er  may have aga i ns t  h i s  purchaser based 
on a breach of the sa l e  con t r ac t , for 
examp l e ,  a c l a i m  based on defau l t  of 
cons i der a t i on ,  mi s taKe or mi srepresen t a t i on .  

T h a t  i s  not to say , however ,  that  a 
secur i ty ,  because i t  i s  a negot i ab l e  
i ns t rumen t ,  i s  i den t i ca l  wi t h  a b i l l  o f  
exchange . Usua l l y  i t  i s  not , except t h a t  a 
debenture dr awn payab l e  t o  bearer i s  i n  
effect a b i  1 1  of exchange and has accord i ng l y  
l ong been t r ea ted a t  common l aw a s  a 
nego t i ab l e  i ns t rumen t . A reg i s t ered secu r i t y  
under P a r t  V I , however ,  d i f fe r s  from a b i  1 1  
of exchange i n  two fundament a l respec t s :  
( 1 )  a n  endor ser o f  a secur i ty by endor s i ng 
does not war rant  t o  h i s  t r ansferee or any 



subsequen t ho l der of the secur i t y t h a t  the 
i s suer w i l l  fu l f i l i t s ob l i g a t i ons under the 
secur i t y ;  and 1 2 1 , where a t r ansferee ho l ds a 
secur i t y that  the owner i s  ent i t l ed to 
recover under s s .  68 ( 2 )  on the ground t h a t  
t h e  secur i t y bea r s  a forged or unauthor i zed 
endorsemen t ,  i f  the t r a n s feree succeeds to 
ob t a i n  reg i s t r a t i on of t r ansfer because the 
i ssuer i n adver ten t l y  f a i l s  t o  detect the 
i mproper endorsemen t ,  the t r a n s feree i s  
en t i t l ed to ret a i n  h i s  new cer t i f i c a t e  and 
the or i g i n a l  owner i s  ent i t l ed to c l a i m  a 
l i ke cer t i f i ca t e or damages f r om the i s suer 
for i mproper reg i s t r a t i on of t r ansfer . 

The UCC mode l thus crea tes a un i que,  
hybr i d  i n s t i t u t i on ,  a reg i s t r ab l e  secur i t y 
t h a t  i s  a nego t i ab l e  i ns t rument between 
reg i s t r a t i on dates t h a t  can , even i f  i t  i s  
not forma l l y  perfect . be per fected by 
r e - r eg i s t r a t i on and i s sue of a new secur i t y 
tha t i s  unqua l i f i ed l y  a negot i ab l e  
i ns t r umen t ,  the owner s h i p  of whi ch can be 
t r ansferred s i mp l y  by endorsement and 
d e l i ve r y .  The purpose of t h i s  i ns t i t u t i on i s  
to obv i a te any scr u t i ny of the t r an s ferer ' s 
t i t l e ,  so t h a t  secur i t i es t r an s f e r s  can be 
effec t ed i n  the market p l ace qu i c k l y ,  
e f f i c i en t l y  and f r ee o f  adverse c l a i ms . 

We recommend t h a t  the ABCA make secur i t y cer t i f i ca tes of 
A l ber t a  corpor a t i ons negot i ab l e ,  and P a r t  6 of the d r a f t  Act 
wou l d  do so . 

I t  shou l d  be noted t h a t  the cons i der a t i ons suppor t i ng the 
adop t i on of negot i ab i l i t y of share cer t i f i ca t es r e l a t e  on l y  to 
corpor a t i ons whose shares are i n tended to c i rcu l a te f reely from 
hand to hand , that  i s ,  corpor a t i on s  who requ i re access to the 
capi t a l  market for the r a i s i ng of cap i t a l  t hrough t he s a l e  of 
shares and accord i ng l y  d i s t r i bu t e  the i r  shares to the pub l i c .  
T hey do not r e l a t e  t o  sma l l corpora t i ons t o  the same e x t en t .  i f  
a t  a l l ,  and , i ndeed , negot i abi l i t y of share cer t i f i ca t es i s  
d i rec t l y  con t r a r y  to the i n teres t s  of shareho lders where the 
persona l i t i e s of the o t her shareho l de r s  a r e  i mpor t an t . that  i s ,  
i n  corpor a t i ons wh i ch amount to i ncorpor a ted par tner s h i ps . We 
w i l l  dea l sepa r a te l y  w i th the share cer t i f i cates of sma l l  
corpor a t i ons and w i t h  non- negot i a b l e  debt secur i t i es . 

4 .  The E x i s t i ng L aw :  A l ber t a  Compa n i e s  

8 7  

I f  secur i ty i s sued by an A l ber t a  company fa l l s w i t h i n the 
def i n i t i on of a b i l l  of exchange or prom i ssory note i t  i s  
negot i ab l e .  I f  the ob l i ga t i on i s  not uncond i t i ona l - - and mos t  
i s sues o f  corpor a t e  secur i t i es a r e  not - - the i n s t rument i s  not a 
b i  1 1  of exchange or prom i s sory note and i s  proba b l y  not 
nego t i ab l e .  Sha re cer t i f i ca t es , even share cer t i f i ca tes endorsed 
w i t h  a b l anK t r ansfer s i gned by the r eg i s tered shareho l der , have 
not ach i eved fu l l  negot i ab i l i t y .  Under the ACA , i t  appears t h a t  
for a t r ansfer t o  b e  fu l l y effec t i ve i t  mus t  be entered o n  the 
share r eg i s t e r . 
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The CBCA has conferred negot i ab i l i ty on the corpor a t e  
secur i t i es to wh i ch i t  app l i e s .  The e x t en t  t o  wh i ch i t  has done 
so and the ways i n  wh i ch i t  has done so appear i n  CBCA P a r t  V I . 

5 .  Canada Busness Corpor a t i ons Act P a r t  Yl 

( a l  Appl i c a t i on of P a r t  YJ_ 

The app l i ca t i on of CBCA Par t V I  i s  founded on the de f i n i t i on 
of ' 'secur i t y'' i n  CBCA s .  4 4 ( 2 1 .  The def i n i t i on i n  that 
subsec t i on ( un l i ke that i n  CBCA s .  2 )  r e l a tes on l y  to t he 
i ns t rument i t se l f ,  ra ther than to the share or ob l i ga t i on of 
wh i ch i t  is evi dence . I t  must be "of a type common l y  dea l t  i n  
upon secur i t y exchanges or marke t s  or common l y  recogni zed i n  any 
area i n  wh ich i t  i s  i s sued or dea l t  i n  as a med i um for 
i nvestmen t . "  I t  c l ea r l y  i nc l udes share cer t i f i ca t es and other 
i ns t r uments evi denc i ng r i ghts  to shares , and i t  c l ear l y  i nc l udes 
bonds and debentures and other forms of debt ob l i ga t i ons . An 
a rgumen t m i ght be made that  shares of non - d i s t r i bu t i ng 
corpor a t i ons are not of the t ype ment i oned above and that t he 
def i n i t i on does not i nc l ude them : but that  argument i s  me t  by 
CBCA s .  45 ! 8 ) , wh i ch provides for res t r i c t i ons on t r ans fer of 
shares and CBCA s .  45 ( 9 )  wh i ch i s  a t r ans i t i on a l  prov i s i on 
dea l i ng w i th pr i va te compan i es .  

( b l  P rotec t i on aga i ns t  i nva l i d i ty of secur i ty 

The r u l e  i n  the Roya l B r i t i sh Bank v .  T urguand protec ts a 
purchaser of a secur i t y aga i ns t  a c l a i m  by the i s s u i ng company 
t h a t  an i r regu l ar i t y took p l ace i n  the a u t hor i za t i on of the 
secur i t y ,  and that r u l e  has been g i ven s t a t u tory e f fec t by CBCA 
s .  1 8  ( see t h i s  Report p.  3 8 - 39 ) . However , i f  a necessary 
s i gnature on an i ns t r ument i s  forged by a company of f i c i a l  or i s  
o t herwi se f r audu l ent l y  i s sued by h i m  the prevai l i ng v i ew appears 
to be that the i s s u i ng company can r e l y  upon the i nva l i d i ty of 
the i ns t r ument u n l ess there i s  an estoppe l or a r a t i f i ca i on .  S .  
1 8  prov i des a s t a tutory e s t oppe l even i n  some cases of f r aud and 
forge r y ,  but  not a 1 1 .  

Under CBCA s .  5 1 ( 3 ) , the fact that  a secur i t y i s  not genu i ne 
i s  a comp l e t e  defence even aga i n s t  a purchaser for va l ue and 
w i thout not i ce .  That i s  subject to s .  5 3 ,  under whi ch a 
s i gna ture i s  e f fec t i ve i f  done by a person entrusted by the 
i ssuer w i t h  the s i gn i ng of the secur i t y or s i mi l ar secur i t i es , or 
w i t h  t he i r  i mmed i a t e  preparat i on for s i gn i ng ,  or by an emp l oyee 
who hand l es the secur i ty i n  t he ordinary course of h i s  du t i e s .  
I f  more than two years has e l apsed f r om  a n  event requ i r i ng 
payment of the money or de l i very of secur i t i e s  on presen t a t i on ,  
the purchaser i s  f i xed wi t h  not i ce of defec t s ,  and the per i od  
w i l l  be one year i f  the company had the necessary funds or 
secur i t i es ava i l ab l e  ( C BCA s .  5 2 ) .  

I n  gener a l , the purchaser for va l ue who takes under an 
appearance of regu l a r i t y i s  protected by the CBCA i f  the i s sue of 
the secur i t y can be brought home to the i ss u i ng corpor a t i on ,  i t s 
t r ans fer agen t , or an emp l oyee hav i ng any t h i ng to do w i th the 
i s sue of the secur i ty .  That i mposes a heavy ob l i ga t i on on the 
i ss u i ng corpora t i on but i t  is the corpor a t i on whi ch i s  i n  a 
pos i t i on ,  f i r s t l y ,  to see that  forged or unau thor i zed secur i t i es 
a r e  not i s sued , and , second l y ,  to ob t a i n  i nsur ance or i ndemn i t y 
bonds aga i ns t  that happen i ng .  I t  i s  approp r i a t e  that the cost of 
d i scharg i ng that ob l i gat i on and the cost i mposed by any f a i l ure 
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to do so be t rea ted as a cos t  i nc i den t a l  to ensur i ng the 
e f f i c i ency of the cap i t a l  market a s  a source of capi t a l  and that 
i t  be spread among shareho lders gener a l l y  through t he i r  
corpor a t i ons . We r ecommend acceptance of the CBCA prov i s i ons we 
have men t i oned. 

The r e l a t i onsh i p  between the purchaser and the i ssuer of a 
secur i t y i s  dea l t  w i t h  fur ther i n  the corrrnen t a r y  on s .  5 1  of the 
d r a f t  Act . 

( c )  Protec t i on aga i n s t  adverse c l a i ms 

Under CBCA s .  56 ( 1 )  " a  purchaser "  of a secur i t y acqu i r es any 
r i gh t s  wh i ch h i s  t r an s ferer had .  " Purchase r "  i n c l udes " a  person 
who takes" by any vo l un t a r y  t r ansac t i on ,  i nc l ud i ng a g i f t .  The 
on l y  excep t i on i s  that  i f  the purchaser has been a par t y  to a 
f r aud or i l l ega l i t y a f fec t i ng the secu r i t y ,  or i f  he prev i ous l y  
he l d  i t  and had no t i ce o f  a n  adve r se c l a i m ,  he does not i mprove 
h i s  pos i t i on by t ak i ng f r om a l a ter bona b i de purchaser , 
notw i t h s t and i ng that  the bona f i de purchaser had good t i t l e .  
CBCA s .  45 ( 3 )  prov i des for negot i ab l i t y of secur i t i es : a 
secur i ty i s  a nego t i ab l e  i n s t rument un l e s s  a res t r i c t i on on 
t r ansfer i s  noted on i t .  S .  56 ( 2 ,1 goes on to g i ve ef fect to the 
pr i nc i p l e  of negot i ab i l i ty :  " a  bona f i de purchaser , i n  add i t i on 
to acqu i r i ng the r i gh t s  of a purchaser , a l so acqu i r e s  the 
secur i ty free from any adverse c l a i m . " 

The def i n i t i on of " adver se c l a i m" i n  CBCA sec 4 4 ( 2 )  i s  a 
c l a i m  that a t r ans fer was or wou l d  be wrong f u l  or that  a 
par t i cu l ar person i s  the owner of or has an i nt e r e s t  i n  the 
secur i ty . " That  def i n i t i on i s  broad enough to cover a c l a i m that 
the t r ans fer of the secur i ty to the purchaser was i nduced by 
f r aud or entered i n to i n  breach of t r us t ,  or even that  the 
t r ans ferer had no t i t l e ,  and s .  56 ( 2 )  protec t s  the bona f i de 
purchaser aga i ns t  a l l such c l a i ms .  " Adverse c l a i m" a l so i n c l udes 
a c l a i m of a reg i s tered owner whose endorsement has been forged 
or made w i thout author i ty ,  but s .  56 ( 2 )  does not protect the 
purchaser of a reg i s t ered secur i t y aga i n s t  such a c l a i m  because 
he cannot come w i t h i n  the def i n i t i on of " bona f i de pur chase r "  as 
the term i s  def i ned i n  s .  4 4 ( 2 )  un l e s s  the secur i ty was endorsed 
to h i m  or i n  b l ank , and an " endorsemen t '' made w i thout author i ty 
i s  not an endor semen t :  see s .  6 1  ( 3 ) .  ( The use of the term 
" bona f i de purchaser " i n  CBCA s .  6 8 ( 2 ) , where i t  obv i ou s l y  
i nc l udes a purchaser who t aKes under a n  unauthor i zed endorsement 
mi l i ta tes aga i ns t  t h i s  i n terpr e t a t i on ,  but we do not see any 
other way of reconc i l i ng s .  56 1 2 }  w i th s .  64 ! 1 1 1 .  

There are some spec i f i c  cases i n  wh i ch the purchaser cannot 
t ake advantage of negot i ab i l i t y .  CBCA s .  57 ( 1 )  f i xes a purchaser 
w i t h  notice of an adverse c l a i m  i f  t he secur i ty i s  endorsed for 
some purpose not i nvo l v i ng t r ansfer , such as co l l ect i on or 
sur render , or i f  i t  i s  a bearer secur i ty and has on i t  a 
s t a temen t that i t  i s  the prope r t y  of a per son o t her than the 
t r ans ferer . S .  58 a l so a f fec t s  the purchaser w i t h  not i ce i f  he 
purchases the secur i t y more than one year a f ter a d a t e  set for 
presen t a t ion or sur render for redemp t i on or exchange, and the 
per i od i s  r educed to s i x  mon ths i f  a t  t ha t  date the company had 
the funds for payment or the secur i t i es for exchange . These 
except i ons are i n  accordance w i t h the i dea of nego t i ab i l i ty ,  
wh i ch requ i res that nego t i ab l e  i ns t r umen t s  be cur rent and 
apparent l y  regu l a r . 
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There a r e  two other prov i s i ons i n  t he C B C A  protec t i ng the 
bona f i de purchaser . Under s .  5 7 ( 2 ) ,  even though he knows of a 
t r u s t  the bona f i de purchaser does not have any duty to i nqu i r e  
i n t o  the r i g h t f u l ness o f  the t r ansfer , and he h a s  no no t i ce o f  an 
adverse c l a i m  u n l ess he knows that  the t r ansfer i s  i n  breach of 
the f i duc i ar y  du t y .  Under s .  5 4 ,  i f  b l anks i n  a s i gned secur i t y 
or endorsement are wrong l y  f i l l ed ou t ,  the purchaser may enforce 
i t  as f i l l ed out , and i f  i t  has been i mproper l y  a l tered he may 
enforce i t  accord i ng to i t s or i g i n a l  terms . See a l so the comment 
on s .  55 ' 2 1  of the d r a f t  Ac t .  

! d .l P r otect i on aga i ns t  unau thor i zed endor semen t s  

A s  has been sa i d ,  a ' 'purchaser''  o f  a secur i t y  i n  reg i s tered 
form whose t i t l e depends upon a forged or unauthor i zed 
endorsement i s  not a " bona f i de purchase r "  w i t h i n  t he mean i ng of 
CBCL. P a r t  V I  I s .  6 8 1 2 1  notwi t h s t and i ng ·! and i s  therefore no t 
w i t h i n  the protect i on of CBCL s .  5 6 ( 2 '1 However , the e f f ec t  of  
CBCA s .  6 4 (  1 l i s  t h a t  '' a purchaser for va l ue and w i t hout not i ce 
of an adverse c l a i m  who has i n  good f a i th rece i ved a new , 
r e i ssued or r e - r eg i s t ered secur i t y on r eg i s t r a t i on of t r ansfer '' 
ob t a i ns good t i t l e .  By protec t i ng the purchaser w i thout not i ce 
who gets  a cer t i f i ca t e  i n  h i s  own name s .  6 4 (  1 l depar t s  
subs t an t i a l l y f r om both the conmon l aw and the gener a l  l aw of 
nego t i ab l e  i ns t r umen t s . S .  6 4 ! 2 1  then goes on to render the 
i s suer , t h a t  i s  the company , l i ab l e  for the i fll)roper 
reg i s t r a t i on .  As Howard puts i t : 3  

And l a ter : 

. . .  regi s t r a t i on of t r ansfer under P a r t  V I  
e f fects fundamen t a l  changes o f  the 
ob l i ga t i ons among the t r ansferer , t r ans feree 
and i s suer and is therefore more cor r ec t l y  
character i zed as a s t a t u t ory nova t i on of 
those ob l i g a t i ons . 

Whe r e ,  however ,  the secur i t y presented 
for reg i s t r a t i on of t r ansfer bea r s  an 
unauthor i zed ender semen t , i f  t he i s suer 
i nadver t en t l y  f a i l s  to detec t the 
unautho r i zed endorsement and e f fects the 
reg i s t r a t i on of t r ansfer , the l eg a l  resu l t s 
are r ad i ca l l y  d i f ferent . A s sumi ng the 
t r ans feree who presented the secur i t y had no 
know l edge of any una u t hor i zed endorsemen t ,  
the t r ansferee becomes abso l u te owner· of the 
new secur i t y ob t a i ned upon reg i s t r a t i on of 
t r ansfer and i s  i mmune from any c l a i m  by the 
i s sue r . The owner of the secur i t y t h a t  was 
presented i s  ent i t l ed to c l a i m  a l i ke 
secur i t y or damages from the i s suer under' s s .  
6 4 1 2 )  and 7 4 ( 2 1  on the ground t h a t  the i s suer 
was i n  breach of i t s du t y  to detect the 
unauthor i zed endor semen t .  The i s suer ' s 
recourse i s  aga i ns t  the person who ver i f i ed 
the endorsement by gua rantee i ng the s i gna ture 
of the unauthor i zed s i gner and who i s  
express l y  l i ab l e  for breach of h i s  war rant i es 

See not e  1 ,  supra p .  83 . 



under s s .  65 ( 1 )  . 1 f the i s suer accep t ed the 
secur i t y wi thout requi r i ng a gua r a n t y  of 
s i gn a t u r e ,  i t s on l y  recourse i s  to seek an 
a s s i gnment of the or i g i n a l  owner ' s  c l a i m  
aga i ns t  the wrongdoer for damages for 
conver s i on or , i n  c a se of a forge r y ,  for 
damages for fr aud . Thus where an i s suer 
accep t s  for t r ans fer a secur i t y bear i ng an 
unau t ho r i zed endorsement t h a t  i s  presented by 
a bona f i de purcha ser , a f ter r eg i s t r a t i on of 
t r ansfer the i ssuer i s  l i ab l e  to recogn i ze 
the t r ans feree as the abso l u t e  owner of the 
new cer t i f i c a t e  and i s  a l so l i a b l e  to t he 
or i g i na l  owner . Had the or i g i na l  owner moved 
qu i ck l y  he cou l d  have recovered the secu r i ty 
under s s .  6 8 i 2 1  , and had the i s suer detected 
the unauthor i zed endorsement i t  cou ld have 
re fused reg i s t r a t i on of t r an s f e r  w i t h  
i mpun i ty because the presenter cou l d  not mee t 
t he cond i t i ons of s s .  7 1 ( 1 ) .  B u t  s i nce 
reg i s t r a t i on of t r ansfer was ob t a i ned , the 
previ ous owner was depr i ved of the secur i t y ,  
the t r ans feree became abso l u te owner of the 
new secur i t y .  and the i s suer became l i ab l e  to 
bo t h  the prev i ous owner and the new owner . 
l t  i s  i n  t h i s  sense t h a t  reg i s t r a t i on of 
t r ansfer effec t s  a nova t i on of the 
ob l i g a t i ons among these par t i es .  

9 1  

I s  t h i s the way i t  shou l d  be? Why shou l d  an owner lose h i s  
secur i t y upon a forgery? Why shou l d  a n  i ssuer , who i s  req u i red 
by the CBCA to f o l low bus i ness prac t i ses wh i ch do not gua r a n t ee 
aga i ns t  forger i es ,  be he l d  l i ab l e  for accept i ng one? The f i r s t  
ma i n  rea son i s  t o  be found i n  the des i r ab i l i t y o f  f a c i l i t a t i ng 
the purchase and t r ansfer of secur i t i es . I t  i s  i n  the i n teres t s  
o f  i nves tors t h a t  they be a b l e  t o  buy secur i t i es through s i mp l e  
procedures and w i t h the grea t e s t  poss i b l e  protec t i on aga i ns t  
f i nd i ng t h a t  they have pa i d  t he i r  money and not got good t i t l e to 
the secur i t i es . l t  i s  i n  t he i n teres t s  o f  the i s sue r s  of 
corpor a t e  secur i t i es that  i nve s t ors be per suaded to buy corporate 
secur i t i e s ,  and one i mpor t a n t  e l ement i n  that  persua s i on i s  
g i v i ng them the greatest  pos s i b l e  assurance aga i ns t  loss of the 
k i nd under d i scu s s i on .  Then . i mpos i ng the l i ab i l i t y on the 
i s suer i s  a form of spread i ng the l os s  s i nce the i s suer 
represe n t s  the aggrega t i on of shareho l de r s  and , to some e>. t ent , 
c r ed i t or s ;  l os ses due t o  forgery are re l a t i ve l y  i nf r equent and 
a r e  l i ke l y  to be much more ser i ou s  to the i nvestor t han to the 
i s suer . The second ma i n  reason for i mpos i ng the burden of the 
l os s  upon the i s suer i s  t h a t  the i s suer does have an effec t i ve 
r emedy i n  t h a t  i t  can under CBCA s .  72 requ i r e a guaran tee of the 
genui neness of the s i gn a t ure and the capac i t y  and i den t i t y of the 
endor ser . I t  shou l d  a l so be noted t h a t  the i s suer i s  not 
a f fected by an adverse c l a i m  ( o ther than one based upon an 
unau t hor i zed endorsemen t )  u n l es s  i t  has no t i ce i n  wr i t i ng of i t .  

I t  shou l d  be noted t h a t  i t  i s  some t i mes d i f f i cu l t  to 
i n t erpret the prov i s i ons of CBCA P a r t  V I .  Under s .  7 4 ,  the 
i ssuer i s  not l i ab l e  to the owner or any o t her per son who i ncurs 
a l os s  as a resu l t  of the reg i s t r a t i on of a t r ansfer of a 
secur i t y i f  " t he neces sary endor semen t s  were on or w i t h  the 
secur i t y '' and i f  the i s suer had no duty of i nqu i r y i n to adverse 
c l a i ms or had d i scharged i t s du t y .  T h a t  m i gh t  appear to re l i eve 
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an i ssuer who has accepted a forged endor semen t . However , s .  
6 1  ( 3 )  de f i nes an endorsement as be i ng s i gned by " an appropr i a t e  
person" ( " appropr i a te person" i s  de f i ned i n  s .  6 1  ( 1 ) ) ,  and the 
def i n i t i on accord i ng l y  wou l d  not i nc l ude a forged endorsemen t ,  so 
that s .  74 wou l d  not exone r a t e  the i s suer who r e l i ed on a forged 
ender semen t . 

( e )  P rocedure on t r ansfer 

The CBCA a t tempts to fac i l i t a t e  the t r ansfer of secur i t i es . 
CBCA s .  7 1  requ i r es the i ssuer to reg i s t er a t r ansfer i f  the 
secur i t y i s  endorsed by an '' appropr i a t e  person" as def i ned i n s .  
6 1  ( 1 ) ;  i f  there i s  reasonab l e  assur ance that the endorsement i s  
genu i ne and effec t i ve :  i f  the i ssuer has no wr i t ten not i ce of an 
adverse c l a i m ;  i f  the t r ansfer i s  r i gh t f u l  or i s  to a bona f i de 
purchaser ; and i f  any fees a l l owed by the Act have been p a i d .  
There i s  some i nducement t o  the i s suer to be reasonab l e  i n  i t s 
requ i r emen t s ,  as i t  i s  l i ab l e  under s .  7 1  for unreasonab l e  de l ay 
i n  reg i s t r a t ion ; i t s l i ab i l i t y for r eg i s t er i ng i s  l i mi ted by s .  
74 i f  the necessary endorsemen ts were on or wi th the secur i t y and 
i t  has no not i ce of an adver se c l a i m  or has d i scharged i t s duty 
of i nqui r y ;  and s .  7 2 ( 7 )  f i xes i t  wi th not i ce of the contents of 
va r i ous k i nds of excess documen t a t i on wh i ch i t  demands . 

6 .  R igh ts and L i ab i l i t i es of P ar t i es 

( a )  I s suer 

As has been sa i d ,  the i s suer must r eg i ster  a proper t r ansfer 
of a secur i ty and i s  l i ab l e  i n  damages i f  i t  does not ( C BCA s .  
7 1 ) .  I f  i t  has gone through a s i OJ,J l e  process wi th regard to an 
" adverse c l a i m'' of wh i ch i t  has wr i t t en no t i ce ,  the i s suer i s  
protected aga i n s t  the c l a i m  i f  i t  r eg i s t e r s  the t r ansfer ( CBCA s .  
7 4 (  1 l l .  I f  i t  accep t s  an unauthor i zed endorsemen t , i t  i s  l i ab l e  
for so do i ng under CBCA s .  64 ( 2 ) , and i t s l i ab i l i t y i s  not 
removed by s .  7 4 ;  the l i abi l i ty i s  to repl ace the secur i t y i f  
poss i b l e  or to pay an amount equa l to the pr i ce the l as t  
purchaser for va l ue pa i d  for the secur i t y ( CBCA s .  48 ) .  I f  the 
i s suer i s  l i ab l e  for accep t i ng an unauthor i zed endorsemen t , i t  i s  
not ,  under CBCA s .  5 9 (  1 ) ,  ab l e  to c l a i m  over aga i ns t  the endor see 
i f  he i s  a purchaser for va l ue wi thout not i ce who has become 
regi stered un l ess the endorsee had know l edge of an unauthor i zed 
s i gnature i n  a necessary endorsemen t . The i s suer i s  ent i t l ed to 
i n s i s t  upon a guar an t ee of the s i gnature under CBCA s .  72 , and 
that i s  probab l y  i t s mos t e f fec t i ve sa feguard . The d r a f t  A c t  
i ncorporates these prov i s i ons . 

( b )  T r ansfer agen t  

Under C B C A  s .  5 5  a person s i gn i ng a secur i t y as 
authen t i ca t i ng t r u s t ee ,  r eg i s t r ar , t r ans fer agent or other person 
en t r us ted w i th the s i gn i ng of the secur i ty ,  wa r r ants the 
genui neness of the secur i t y ,  the author i ty of the person s i gn i ng ,  
and that he has a reasonab l e  be l i ef t h a t  the secur i ty i s  proper 
i n  form and wi t h i n  the amount the i s suer i s  ent i t l ed to i s sue . 
The t r ansfer agent w i  1 1  of course be respon s i b l e  for car r y i ng out 
the du t i es of the i ssuer and under CBCA s .  7 6  has a spec i f i c  duty 
of good fa i t h and reasonab l e  d i l i gence . 
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( c )  Bona f i de purchaser 

As we have s a i d ,  a purchaser of an apparen t l y  regu l ar 
secur i t y i n  good fa i t h and for va l ue w i t hout not i ce rece i ves a 
good t i t l e c l ear of " adverse c l a i ms " ( CBCA s .  56 ( 2 ) ) .  The i s suer 
may be ab l e  to set up aga i ns t  h i m  the i nva l i d i t y  of a s i gnature 
on the secur i t y ,  but  can do so,  in e f f ec t , on l y  i f  the s i gnature 
cannot be brought home to the i s suer or some person en t r u s t ed 
w i t h some a u t hor i t y r e l evant to the secur i t i es ( CBCA s .  53 ) .  I f  
the purchaser for va l ue i n  good fa i t h and w i thout no t i ce i s  ab l e  
t o  become r eg i s t ered ,  h e  i s  a l so protec t ed aga i ns t  unauthor i zed 
endorsemen t s ,  i nc l ud i ng forger i es ( C BCA s .  64 ( 1 ) ) .  He i s  
protected aga i ns t  sei zures o f  the secur i t y u n l ess possess i on has 
been t aken ( CBCA s .  7 0 ) .  He i s  not l i ab l e  on any war r a n t y  that  
the t r ansfer i s  va l i d u n l ess he had Know l edge of the i nva l i d i ty 
I CBCA s .  59 I I ) )  . I f  he buys t hrough a broKer , he i s  taKen to 
have recei ved de l i very of a secur i t y i f  the broker i dent i f i es a 
spec i f i c  secur i t y i n  h i s  records and i ssues a con f i rma t i on of 
purchase , and i f  there i s  a '' fung i b l e  bu l k''  of wh i ch the secur i t y 
i s  par t ,  t he purchaser has a propor t i onate i n terest i n  the bu lk 
( C BCA s .  66 and 67 ) .  He i s  ent i t l ed to fur ther assur ances from 
the t r ansferer under CBCA s .  69 . 

I d )  Owner 

I n  order to encourage faci l i t y  of t r ansfer the CBCA depr i ves 
the owner of some of h i s  common l aw secur i ty of owner sh i p .  Once 
the secur i ty passes i n t o  the hands of a bona f i de purchaser for 
va l ue w i thout not i ce ,  the owner wi 1 1  l ose h i s  r i ght to recover i t  
un l es s  h i s  c l a i m  i s  based on the fact  that  h i s  endorsement i s  
forged or made w i thout author i ty ,  and even i f  an unau t hor i zed 
endorsement i s  i nvo l ved , he w i l 1 lose h i s  c l a i m  as aga i ns t  a 
purchaser for va l ue w i t hout not i ce who becomes r eg i s tered , though 
he then w i l 1 have a r i ght  to ob t a i n  damages from the i ssuer 
un l es s  he f a i l s  to g i ve the not i ce requ i r ed by CBCA s .  7 5 .  By 
t r ansfer r i ng a secur i t y to a purchaser for va l ue he war r a n t s  that 
the t r ansfer i s  e f f ec t i ve and r i gh t fu l , that the secur i t y i s  
genu i ne and has not been ma ter i a l l y  a l tered ,  and t h a t  he knows of  
not h i ng tha t might i mpa i r  the va l i d i ty of the secur i t y ( CBCA s .  
59 I 2 I I .  

( e )  Gua r a n t or 

Under CBCA s .  65 a gua r antor of the s i gn a t ure of an endorser 
war r a n t s  t h a t  a t  the t i me  of s i gn i ng the s i gn a t ure was genu i ne ,  
that the s i gner was an " approp r i a t e  person" under s .  6 1  and had 
legal  capac i ty .  The war r an t y  that  the s i gner was an " appropr i a te 
person" seems t o  i nvolve war ran t i es t h a t  he i s  the reg i s tered 
holder and t ha t ,  i f  he s i gns as an a t torney or f i duc i ar y ,  he had 
author i ty t o  do so.  O t herwise the guar antor does not warrant the 
r i gh t fu l ness of the t r ans fe-r . CBCA s .  65  a l so provides for a 
person who " guarantees an endorsement of a secur i ty " a s  
d i f feren t i a t ed f r om one who guaran t ees the s i gna t ur e  o f  the 
endor ser . The guarantor of an endorsement war r a n t s  both the 
s i gn a t ur e  and the r i ght fu l ness of the t r ans fer i n  a l l  respec t s ,  
bu t an i ssuer i s  not en t i t l ed t o  demand such a guarantee.  

I f )  BroKer 

CBCA s .  59 ( 5 )  provides tha t " a  broKer g i ves to h i s  customer , 
to the i ssuer and t o  a purchaser , as the case may be , the 
war r an t i es provi ded i n  t h i s  sec t i on . "  We have some d i f f i cu l t y 
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w i t h  t h i s ,  as  t he sec t i on prov i des a number of w a r r a n t i es and i t  
i s  not en t i r e l y  c l ear to us wh i ch a r e  i n tended . We t herefore 
propose t h a t  the sec t i on be c l a r i f i ed so t h a t  i t  w i l l  be c l e ar 
t h a t  t he broker g i ves wa r r an t i es as fol l ows : 

1 .  To the i s suer , t he wa r r an t i es of a purchaser under s .  
59 1 1 I . 

2 .  To h i s  own cus tomer or to a purchaser the war r an t i es 
g i ven by a t r ansferer to a purchaser under s .  5 9 1 2 ) . 
( T h i s  can on l y  app l y  i f  h i s  cu s t omer i s  a purchaser ) .  

CBCA  s .  59 ( 5 )  goes on to prov i de t h a t  the broker a l so has 
the r i gh t s  and pr i v i l eges of a purchaser under s .  59 , and t h a t  
t h e  wa r r a n t i es by and i n  favour o f  t h e  broker are i n  add i t i on t o  
t h e  war r a n t i e s  by and i n  favour of h i s  cus tomer . T h e  purpose 
appe a r s  to be to put t he broker i n  t he same pos i t i on as a 
pr i nc i pa l for t hese purposes . 

1. g l  I n f a n t  ho l ders of secur i t i es 

Under C B C �  s .  4 7 : 5 1  i t  appe a r s  t h a t  an i n fant who exer c i ses 
any r i gh t s  of owne r s h i p  of the secu r i ty i s  bound by h i s  ac t i ons , 
presumab l y  i nc l ud i ng a t r ans fer , a t  l ea s t  i nsofar as t he 
corpor a t i on i s  concerned . 

7 .  Recommenda t i ons 

l a )  l!J. gene r a l  

We r ecommend t h a t  the sub s t ance and most o f  the form o f  CBCA 
P a r t  V I  of t he CBCA be adop t ed .  Our d r a f t  Act  sugge s t s  some 
changes i n  form, b u t  these a r e  bas i ca l l y for c l a r i f i ca t i on on l y .  

( b )  Non- neaot l ab l e  share cer t 1 f 1 ca t e s · Corpor a t i ons whose 
shares a r e  not £ med i um for i nvestment 

The a rgument i n  favour of negot i ab i l i t y of share 
cer t i f i ca t es i s  t h a t  shares wi l l  no t prope r l y  perform t he i r  
func t i on a s  a med i um for i nves t men t un l es s  t hey can be dea l t  wi t h  
ea s i l y  and s a f e l y .  i h a t  a rgumen t does not app l y  to shares wh i ch 
are not i n t ended t o  pass f r om hand to hand , and faci l i t y of 
t r a ns fer i s  the l a s t  t h i ng t h a t  i s  wanted by t he shareho lders of 
c l ose l y  he ld corpor a t i ons who r e l y  heav i l y  on t he persona l i t y of 
t he o t her shareho l der s .  

We wi l l  f i r s t  dea l  wi t h  share cer t i f i ca t e s  i s sued by c l ose l y  
he ld corpor a t i ons a f ter the proposed Act  comes i n to force . S i nce 
share cer t i f i ca t e s  have not achi eved negot i ab i l i t y a t  common l aw 
there i s  not a t  present any l ega l compu l s i on upon an A l be r t a  
corpor a t i on to t ake s t eps to make t hem non- negot i ab l e ,  and i t  
m i g h t  be t hought t h a t  the proposed ABCA shou l d  not exer t a new 
compu l s i on upon c l ose l y  held corpor a t i ons i n  order to ach i eve an 
objec t i ve w h i c h  has no re l a t i on to t he i r needs , i . e . , the 
e f f i c i ency of t he capi t a l  mar ke t . However , t h a t  objec t i ve i s  one 
of pub l i c  i mpor t ance , and , i n  order t h a t  i t  may be achi eved . we 
t h i nk t h a t  i t  i s  not too much to requ i r e a corpor a t i on wh i ch does 
not want nego t i ab l e  shares to use a form of share cer t i f i cate 
wh i ch c l ear l y  shows i t  to be non-nego t i ab l e ,  or  a l t e r na t i ve l y  to 
show on i t  any r es t r i c t i o:1s on t r ans fer . Accord i ng l y ,  i t  is  our 
recoomenda t i on t h a t  s .  � 4 1 3 )  of the d r a f t  Act provide that  a 
share cer t i f i ca t e i s  negot i ab l e ,  subjec t to r es t r i c t ions noted on 
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i t ,  u n l ess i t  i s  c l ear l y  mar ked " non - negot i ab l e " , and t h a t  a 
cor r e spond i ng change be made i n s .  45 1 8 1 . We wou ld expec t t h a t  
s t a t i oners wou l d  qu i ck l y  prov i de share cer t i f i ca t e  forms for 
c l ose l y  he l d  corpor a t i ons wh i ch wou l d  s a t i s f y  t he requ i r emen t s  of 
t he prOposed subsec t i on .  

'he second prob l em i s  t h a t  of  share cer t i f i ca t e s  i s sued 
before t he pr oposed ABCA comes i n to force . I t  i s  a more ser i ous 
prob l em . f i r s t l y .  because ge t t i ng i n  e x i s t i ng share ce r t i f i ca t es 
to make them non-negot i ab l e  wi 1 1  be much more of a n u i s ance t han 
us i ng a d i f ferent  form for new shares . and second l y  because t he r e  
wou l d  b e  n o  i nducement t o  shareho lder s ,  o r  to others w i t h  c l a i ms 
aga i ns t  shares , to br i ng i n  t he ce r t i f i ca t es for t h a t  purpose . 

We have cons i dered recorrmend i ng t h a t  t he proposed ABC.::. 
dec l a r e  non- nego t i a b l e  a l l  p r i va t e  company share cer t i f i c a t e s  
e x i s t ence a t  i t s  i ncep t i on .  but  have conc l uded t h a t  t he 
ma i n tenance of a c l ass of apparen t l y nego t i ab l e  but  a c t u a l 1 y  
non-negot i ab l e  shares t hroughou t t he l i f e t i me of a l l  e x i s t i ng 
pr i va t e  compan i e s wou l d  cause d i f f i cu l t i es wh i ch i n  t he l ong r un 
wou l d  outwe i gh the d i sadva� ! ages of requ i r i ng c l ose l y  he l d  
compan i es to g e t  i n  t he i r  cer t i f i ca t es a t  the beg i nn i ng .  �·e h a ve 
a l so con s i dered recommend i ng t h a t  t he proposed A B C �  a l low c l ose 1 y  
he l d  compan i es a t  the t i me o f  i t s con t i nuance under i t  s i mp l y  to 
cance l ex i s t i ng share cer t i f i ca t es and i s sue new non- negot i ab l e  
ones . We have conc l uded , howeve r , t ha t  i t  wou l d  be wrong , on the 
one hand , to l eave the e x i s t i ng ones app a r en t l y  i n  e x i s t ence and , 
on t he o t her , to make i nva l i d cer t i f i c a tes r e l i ed upon a s  
secur i t y b y  l ender s .  

Our conc l us i on i s  t h a t  t he proposed A B C �  shou l d  n o t  make any 
e x cep t i on from negot i ab i l i t y for p r e - e x i s t i ng pr i va t e  corrpany 
share cer t i f i ca t e s  but t h a t  i t  shou l d  i n s t ead prov i de a l ega l 
mechan i sm by wh i ch a company may . a t  t he t i me of con t i nuance , 
ca l l  i n  i t s share cer t i f i c a t es for c a nce l l a t i on and r e - i ssue them 
i n  non- negot i ab l e  for m .  B y  so do i ng ,  t h e  A c t  wou ld a l l ow c l os e i· y 
he l d  compan i es to e l ec t to do no t h i ng about i t s ex i s t i ng share 
cer t i f i ca t es , w i t h  t he resu l t  t h a t  t he cer t i f i ca t es wou l d  be 
l ega l l y negut i ab l e :  or to c a l l  them i n  and rep l ace them w i t h  
non-nego t i ab l e  one s .  Some w i  1 1  probab l y  choose t o  t ake a chance . 
i n  the e xpec t a t i on t h a t  any purchaser w i l l  know or be to l d  t h a t  
s h a r e  t r ansfers  a r e  r e s t r- i c t e d :  o t he r- s  w i  1 1  f o l low t h e  p a t h  of 
prudence and ca l l  i n  t he i r  share cer t i f i ca t es . The ac t u a l  
mecha n i sm w i l l  be provi ded b y  s .  2 6 1 \ 5 ) , under wh i ch t he 
shareho l ders cou l d  adop t by - l aws a u t hor i z i ng the d i rectors to 
requ i r e the shar eho l ders to br i ng i n  t he i r  share cer t i f i ca t e s for 
r ep l acement w i t h  non- nego t i ab l e  ones , and s .  240 . under wh i ch � he 
d i r e c t o r s  cou l d  app l y  for a n  order requ i r i ng a shar eho l der to 
comp l y  w i t h  t he by- l aws . 

( c )  Non- negot i ab l e  debt i n s t rume n t s  

t. corpor a t i on ,  c l ose l y  he l d  o r  otherw i se ,  may w i sh to i s sue 
debt ob l i g a t i ons wh i ch a r e  non- negot i ab l e .  l f  the i n s t r ument 
f a l l s w i t h i n  any of the def i n i t i on s  of b i l l  o f  e xchang e ,  
prom i ssory not e  or cheque , i t  i s  o f  cou r s e , for cons t i t u t i ona l 
reasons , ou t s i de the scope of prov i nc i a l  l eg i s l a t i on ,  and a 
corpor a t i on wh i ch w i shes to avo i d  negot i ab i l i t y wou l d  t ake 
wha t ever s t eps t he B i l l s of E xchange A c t  wou l d  sugges t .  l f  a 
debt ob l i ga t i on does not f a l l  w i t h i n  any of the de f i n i t i ons . 
e . g .  i f  i t  i s  condi t i ona l ,  t he proposed A B C A  wou l d  app l y  to i t .  
We t h i nk t h a t  the same r u l es shou l d  app l y  to debt i ns t rumen t s  as 



9 6  

t o  share cer t i f i ca t e s , and P a r t  6 the d r a f t  Act , l i ke P a r t  V l  o f  
the CBC A ,  accor d i ng l y  uses the word '' secur i t y '' throughou t .  



X .  

CORPORATE  BOR ROWING 

1 .  T r u s t ees and T r u s t  I ndentures 

( a  l Genera 1 

97 

P a r t  V I I  of the CBCA dea l s  wi t h  the dut i es and 
qua l i f i ca t i ons of a t r us tee under a t r u s t  i ndenture . I t  a l so 
dea l s  wi t h  evi dence of comp l i ance wi t h  requ i r ement s of t r u s t  
i nden t ures and prov i des for the f u r n i s h i �g of l i s t s  of ho lders of 
debt ob l i gat i ons for cer t a i n  purposes . I t  app l i es on l y  where 
debt ob l i ga t i ons under the t r u s t  i nden ture are part  of a 
d i s t r i bu t i on t o  t he pub l i c .  

The d r a f t  Act  fo l l ows CBCA P a r t  V I I  c l ose l y ,  bu t makes i t  
D i v i s i on 1 of  P a r t  7 ,  ( D i v i s i on 2 of P a r t  7 hav i ng t o  do w i t h 
reg i s t r a t i on of corpo r a t e  mor t gages and charges , see page 1 0 1  for 
d i scus s i on ) .  

( b 'l T r u s t ees 

l i  I Qua l i f i ca t i ons 

We t h i nK tha t where a pub l i c  i ssue of secur i t i es i s  
i nvo l ved , the t r us tee under a t r u s t  i nden ture shou l d  be a 
reg i s tered t r u s t  company . S .  79 of the d r a f t  A c t  wou l d  so 
prov i d e .  

( i i )  D u t i es 

( A I  Honesty and good fa i th 

A t r u s tee by the nature of h i s  of f i ce i s  under a duty of 
hone s t y  and good f a i th to the benef i c i ar i es of the t r us t .  S .  
86 ( a )  o f  the d r a f t  Act  a t temp t s  t o  set  ou t tha t du t y  i n  s i mp l e  
words and i s  the coun terpa r t  o f  s .  1 1 7 (  1 }  ( a )  wh i ch wou l d  i rrpose a 
s i m i l a r  duty upon d i rector s .  S .  86 ( a )  wou l d  not i n t er fere wi th 
the ob l i g a t i ons owed by the t r u s t ee ,  as mor t gagee , to the 
d i s t r i b u t i ng corpor a t i on ,  as mor t gagor . 

( 8 1  Care d i l igence and s k i l l  

S .  86 ( b )  of  the d r a f t  Act  wou l d  requ i re the t ru s t ee to 
" e xer c i se t he care , d i l i gence and ski l l  of a reasonab l y  prudent 
t r u s t ee , "  and i s  the coun terpa r t  of s .  1 1 7 (  1 )  ( b l  wh i ch wou l d  
i mpose a s i mi l a r  duty upon d i rector s .  A r gument can be advanced 
aga i ns t  the i nc l us i on of that  du t y ,  and we are not unan i mous on 
the po i n t . Those con t r a r y  argumen t s  are t h a t  a shor t s t a t ement 
of t h i s  k i nd i s  l i ke l y  to over l ook e l eme n t s  of or qua l i f i c a t i ons 
upon the duty of t ru s t ees : that the s t andard of the " r easonab l y  
prudent t r u s tee" i s  nove l and vague; and t h a t  i t  l s  bes t t o  l eave 
the cour t s  t o  deve lop and shape the ob l i ga t i ons of t ru s t ees under 
t r u s t  i nden tures i n  the same way as they deve l op and shape the 
ob l i gat i ons of o t her t r u s tees . Our major i ty v i ew ,  however , i s  
that a shor t and s i mp l e  s t a t emen t of the l aw wi  1 1  be usefu l for 
the g u i dance of t rus tees and those who dea l w i t h  them, and that 
the s t andard i s  one wh i ch t r us tees shou l d  be ab l e  to app l y  
wi thout undue d i f f i cu l t y .  We t h i nk a l so that  t h i s i s  an area i n  
wh i ch uni formi t y  i s  very i mpor tant , a s  t r u s t ees dea l i ng wi th 
corpo r a t e  f i nance shou l d  not be subject to var y i ng du t i es across 
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the coun t r y .  

i C !  Conf l i c t s  of i n te r e s t  

S ,  7 8 !, 1 \  o f  the d r a f t  t< c t  wou l d  proh i b i t  the appo i n tment of 
a t r us tee wi th a '' mater i a l  conf l i c t  of i n terest  between h i s  r o l e  
as t r u s t ee and h i s  r o l e  i n  any o t he r  capac i t y"  S .  7 8 1. 2 !  wou l d  
i mpose upon a t r us t ee who becomes aware of a con f l i c t  a duty 
ei t he r  to reso l ve i t  or to r e s i gn w i t h i n  90 days . The on l y  
sanc t i ons wou l d  be , f i r s t l y ,  that  the t r us t ee wou l d  be gu i l ty of 
an o f f ence i f  he shou l d  accept appo i n tment wi th know l edge of the 
con f l i c t  or f a i  1 to reso l ve or res i gn as requ i red by the sec t i on ,  
and , second l y ,  t h a t  he wou l d  be under c i v i  1 1 i ab i  1 i t y  for any 
l oss resu l t i ng from h i s  fa i l ur e  to comp l y .  

The s t andard of the ' 'mater i a l '' con f l i c t  ot i n terest  may 
cause some d i f f i cu l t y .  A t r us t ee wh i ch ,  as exec u t or of an 
es t a t e ,  ho lds a few shares i n  an i s s u i ng corpor a t i o n ,  may be s a i d  
to b e  i n  a pos i t i on i n  wh i ch i t s du t i es conf l i c t . b u t  i t  may not 
be easy to decide whether the con f l i c t  wi 1 1  be " ma t e r i a l "  in the 
eyes of a cour t .  We are i n  agreement w i t h the pr i nc i p l e ,  
however , and we t h i nk i t  bet ter t o  f o l l ow the C B C A  r a ther than to 
e s t ab l i sh a d i f ferent s t andard wh i ch wou l d  cause d i f ferent 
prob l ems for t r us tees of t ru s t  i nden t ures i s sued by A l be r t a  
corpor a t i ons and wh i ch wou l d  requ i r e t h e  es t ab l i shment of a 
separa t e  jur i sprudence . S .  7 8  of the d r a f t  Act  therefore fol l ows 
CBCA s .  7 8 .  

i D )  Not i ce of defau 1 t  

A t r us tee' s gene r a l  du t i es of good fa i t h ,  c a r e ,  d i l i gence 
and sk i 1 1  wou l d  o f t en requ i r e i t  to g i ve no t i ce to the ho lders of 
the debt ob l i g a t i ons of defau l t  by t he corpo r a t i on under the 
t r u s t  deed . S .  85 of the d r a f t  A c t  wou l d  however go far ther and 
i mpose upon the t r u s t ee a spec i f i c  duty to g i ve such not i ce 
w i t h i n  30 days af t e r  i t  becomes aware of an event of defau l t .  
which i s  def i ned i n s .  7 7 (  1 1  as an event wh i ch makes the secur i t y 
enforceab l e  or wh i ch acce l er a t es the ob l i g a t i on to pay the money 
secured by the t r u s t  i ndenture . A s  t he ob l i ga t i on under .s .  85 i s  
to g i ve the not i ce on l y  i f  the defau l t  con t i nues t o  the t i me of 
the no t i ce , the sec t i on wou l d  a l l ow the t r ustee to g i ve the 
corpor a t i on 30 days to cure t he defau l t ,  at l e a s t  i f  the defau l t  
i s  not ser i ous enough to br i ng i n to p l ay the t r us tee' s gene r a l  
d u t y  t o  t ake ac t i on . I t  appears  t o  us t h a t  t he ho l ders of the 
debt ob l i ga t i ons a r e  en t i t l ed to know of any event wh i ch i s  
ser i ous enough t o  t r i gger the i r  enforcement r i gh t s  and wh i ch i s  
not cured w i t h i n  30 days . S .  85 wou l d  make an except i on i f  " t he 
t r u s tee reasonab l y  be l i eves t h a t  i t  i s  i n  t he bes t i n teres t s  of 
the ho l de r s  of the debt ob l i gat i ons to w i thho l d  t he not i ce"  and 
i n forms the corpor a t i on of the dec i s i on .  The excep t i on wou ld not 
app l y  mere l y  because the g i v i ng of the no t i ce wou l d  not be 
expected to as s i s t  the ho lders of the debt ob l i g a t i ons . I ns t ead , 
i t  wou l d  app l y  on l y  i f  the not i ce wou l d  be l i ke l y  t o  do some 
pos i t i ve harm t o  t he ho lders of t he debt ob l i ga t i ons , e . g . , i f ,  
i n  a case i n  which the debt ob l i g a t i ons a r e  not adequate l y  
secured , the not i ce m i ght be expected t o  cause the i ssuer ' s other 
c r ed i t or s  to c l ose i n  and depr i ve the i ssuer of an oppor t un i t y of 
work i ng out i t s d i f f i cu l t i es . Aga i n .  we t h i nk t h a t  the ho lders 
have a r i gh t  to know that an unremed i ed event of de fau l t  has 
t aken p l ace . 

· 
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l E )  Re l i ance o n  s t a t emen t s  

S .  8 7  o f  the d r a f t  Act  wou l d  exoner a t e  f r om l i abi l i t y a 
trus tee who " r e l i e s  i n  good fa i t h '' upon s t a t emen t s  that  comp l y  
w i t h the d r a f t  Act o r  the t r u s t  i nden t u r e .  We t h i nk that  t h a t  1 s  
the cor rect po l i cy . I f  a t r u s tee were requi red to app l y  i t s own 
j udgment to the s t a t emen t ,  i t  i s  very l i ke l y  t h a t  i t  wou l d  want 
the s t a t ement ver i f i ed by i t s own exper t s ,  i f  the s t a temen t i s  an 
expe r t  op i n i on , or by i t s own o f f i c i a l s  i f  the s t a t ement re l a tes 
t o  ver i f i ab l e  f ac t s .  The purpose o f  s .  8 1  t o  8 3  of the d r a f t  Act 
r e l a t i ng to evi dence of comp l i ance i s ,  and prov i s i ons i n  t r u s t  
i ndent ures r e l a t i ng t o  op i n i ons and s t a t emen t s  to be requ i r ed 
w i l l  usua l l y be , to prescr i be the k i nd of evi dence wh i ch the 
t r us tee shou l d  have in order t o  prov i de reasonab l e  safety wh i l e 
avo i d i ng de l ay and unnecessary expense. The " good f a i t h "  
requ i r ement wou l d  make i t  necessary for t h e  t ru s t ee to t ake 
fur ther s t eps i f  i t  knows or s t rong l y  suspec t s  t h a t  a s t a tement 
i s  fa l se or f r audu l ent , but i n  the absence of such know l edge or 
grounds for susp i c i on i t  wou l d  not make i t  necessary for the 
trus tee to second -guess the maker of the s t a t emen t . 

( F l  E xcu lpatory c l auses 

S .  88 of the d r a f t  A c t  wou l d  prec l ude the t r u s tee f r om  
con t r ac t i ng ou t of t h e  gener a l  dut i es of hones t y ,  good f a i t h ,  
care , d i l i gence and ski 1 1  wh i ch wou l d  be i mposed by s .  86 . We 
t h i nk the Prov i s i on des i r ab l e :  where t he i r i n t er e s t s  conf l i c t , 
there i s  no one t o  protect the i n teres t s  of the ho l ders of the 
debt obl i ga t i ons aga i ns t  the t ru s t ee when the terms of the t r u s t  
deed are se t t l ed ,  and we t h i nk t h a t  t h e  ho l de r s  shou l d  be 
protec ted aga i ns t  excu l pa tory c l auses where there i s  a conf l i c t . 

( c )  T r u s t  I ndentures 

( i )  E v i dence of comp l i ance 

S .  8 1  to 83 of the d r a f t  A c t  dea l w i th the subject of 
evi dence of comp l i ance w i t h  the terms of t r u s t  i nden t ures . Our 
d i scus s i on of these sec t i ons appear s  i n  the corTJTlents  fo l l ow i ng 
them. 

( i i )  L i s t s  of holders of debt ob l i ga t i ons 

S .  8 0  of the d r a f t  Ac t wou l d  requ i r e a t r u s tee under a t r u s t  
i nden ture to furn i sh l i s t s  of t h e  names of , a n d  other i n forma t i on 
about the ho l de r s  of debt ob l i ga t i ons i s sued under the t r u s t  
i nden t u r e .  Our d i scuss i on of t h a t  sec t i on appe a r s  i n  t h e  comment 
upon the sec t i o n .  

2 .  Rece i ve r s  and Rece i ve r - Manage r s  

P a r t  8 of the d r a f t  A c t  fol l ows P a r t  V i ! !  o f  t h e  C B C A  wi th 
some m i nor excep t i ons . The reasons g i ven by the d r a f t e r s  of the 
CBCA ( P roposa l s ,  p .  66 ) for i nc l us i on of P a r t  V I I I  were as 
fo l l ows : 

1 8 3 .  A l t hough not c r i t i ca l l y  i mpor t a n t  i n  a 
corpor a t i ons Ac t ,  we thought i t  was des i r ab l e  
for two reasons t o  adopt P a r t  8 . 0 0 ,  wh i ch i s  
rough l y  par a l l e l  to P a r t V I  of the Uni ted 
K i ngdom Corrpa n i es Ac t ,  1 9 4 8 .  F i r s t , i t  
c l ar i f i es the pos i t i on of the rece i ver who i s  
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appo i n ted by a cour t order or under a t r u s t  
i ndenture to take over t h e  assets o f  o r  t o  
admi n i s ter a corpor a t i on ;  and second , i t  
makes uni form across Canada the l aw app l y i ng 
to rece i ve r s  of corpor a t i ons i ncorpor a ted 
under the Ac t ,  par t i cu l a r l y  those appo i n ted 
by v i r tue of a t r u s t  deed gover n i ng a 
deben ture i s sue . 

We agree w i t h  these reasons , t hough i n  t h i s  con t e x t  the reference 
to uni formi ty re l a tes to the des i r ab i l i t y of uni formi t y  of the 
l aw app l y i ng to rece i vers of corpor a t i ons i ncorpora t ed under the 
CBCA wi th the l aw re l a t i ng to rece i vers of corpor a t i ons 
i ncorpora ted under the proposed ABCA , and a l so to t he 
des i r abi l i t y of uni formi ty be tween A l be r t a  l aw and t h a t  of o t her 
provi nces wh i ch f o l l ow the CBCA . 

We wou l d  go fur t her than the d r a f t e r s  of the CBCA , however , 
and say that Par t 8 ,  wh i ch fol lows CBCA P a r t  V I I I ,  wou l d  
i n t roduce s ome  des i r ab l e  reforms . 

One reform wh i ch Par t 8 wou l d  i n t roduce wou l d  be the 
i mpos i t i on upon a rece i ver or rece i ve r - manager appo i n ted under an 
i ns t rument of a duty t o  act hones t l y  and i n  good f a i t h  and a du ty 
t o  dea l  w i th the corpor a t i on' s prope r t y  " i n a coornerc i a l l y  
reasonab l e  manner " .  We d� not t h i nk tha t these dut i es wou l d  
prec l ude the recei ver or �ece i ve r - manager f rom do i ng what ever i s  
necessary to rea l i ze upon a secur i t y granted by t he corpor a t i on ;  
but we do t h i nk that  i t  w�u l d  requ i re h i m ,  i n  the course o f  do i ng 
so . t o  taKe reasonab l e  s t�ps to ob t a i n  bene f i t s  for the 
corpor a t i on wh i ch are not i ncons i s tent w i th the r i gh t s  of the 
cred i tors who are ent i t l ed to the secur i t y .  The r i gors of 
i ns t ruments prov i d i ng for the appo i n tment of rece i vers and 
rece i ver -managers shou l d  be r e l axed t o  t h i s  e x tent l n  f a i rness to 
the corpor a t i on and i t s shareho l der s ,  as we l l  as to unsecured 
cred i tor s ;  and the r e l a xa t i on wi J J  no t ,  we t h i nk ,  prejud i ce the 
cred i tors who are ent i t l ed to the protec t i on of such i ns t rumen t s .  

A second reform i s  that  s .  9 5  wou l d  a l low the court t o  
supervi se a rece i ver or r�ce i ver - manager , whe ther appo i n ted by 
the court or under an i ns t r ument . The power e x t ends t o  
appo i n t i ng ,  rep l ac i ng o r  d i schar g i ng a receiver , f i x i ng h i s  
r emuner a t i on ,  approv i ng h i s  accoun t s ,  and g i v i ng d i r ec t i ons 
genera l l y ( see s .  95 of the d r a f t  A c t ) .  Aga i n ,  we th i nk that  
t h i s  i s  a des i r ab l e  r e l a x� t i on of the r i gors of i ns t r uments 
g r an t i ng corpor a t e  secur i t i es ,  and , so f a r  as cou r t  appo i n t ed 
of f i c i a l s  are concerned i t  does not confer any new power . 

A t h i rd reform i s  that  s .  9 5 ( d )  wou l d  a l low the cour t to 
i mpose upon the rece i ver �nd rece i ve r - manager , or the person by 
or on whose beha l f  he i s  �ppo i n t ed ,  l i ab i l i t y to make good any 
defau l t  i n  connec t i on w i t h  the rece i ver ' s  or receiver -manager ' s  
cus tody or managemen t of the proper t y .  I n s t rumen t s  prov i d i ng for 
secur i t y o f t en purport to make the recei ver the agent of the 
corpor a t i on ,  w i th a v i ew to i mpos i ng upon the corpor a t i on the 
burden of loss resu l t i ng from a wrongf u l  act or neg l ec t  of the 
rece i ver . I t  appears t o  Us that the who l e  po l i cy of the l aw has 
l ong been and shou l d  con t i nue to be ag� i ns t  the use of such 
dev i ces . 
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S .  89 to 95 of the d r a f t  Act  f o l l ow the CBCA and g i ve ef fect 
to the v i ews wh i ch we have set ou t .  

3 .  Regi s t r a t ion of Corporate Mor tgages and Cha rges 

ACA s .  97 to 1 0 2 requ i r e  reg i s t r a t i on of mo r t gages and 
secured deben tures created by A l ber t a  and e x t r a - prov i nc i a l  
compan i es .  F a i l i ng reg i s t r a t i on ,  the secur i ty gran ted by the 
mor tgage or deben ture i s  made vo id aga i ns t  a protected c l ass 
wh i ch i nc l udes l i qu i dator s ,  ass i gnees and rece i ve r s  of the 
company , and purchasers and mor t gagees of the proper t y  act i ng i n  
good f a i t h  and for va l uab l e  cons i der a t i on .  The CBCA does not 
provide for such reg i s t r a t i on ,  bu t prov i nc i a l  l aw shou l d  do so.  

We unde r s t and that  the Government of A l ber t a  has under 
cons i derat i on a proposed Per sona l P r ope r t y  Secur i t y Ac t ,  and that 
i t  i s  l i ke l y  tha t such an Act  wi l l  be enacted and w i l 1 provide 
for r eg i s t r a t i on of corpo r a t e  mor tgages and deben tures . That  
be i ng so , there a r e  two reasons why we do not t h i nk that  we 
shou l d  rev i se the e x i s t i ng ACA prov i s i ons . T he f i r s t  reason i s  
that  a revi s i on now , fo l l owed by a Per sona l P rope r t y  Secur i t y Ac t 
l a ter , wou l d  cause two success i ve upse t s  i n  a sub s t an t i a l  area of 
l aw w i t h i n  a f a i r l y shor t t i me .  The second reason i s  tha t the 
t i me  and ef for t wh i ch we wou l d  expend wou l d  be too great i f  the 
rev i s i on were to have e f fec t on l y  for a shor t t i me .  For t hese 
reaons , our or i g i na l i n t en t i on ,  wh i ch we s t i l l  ma i n t a i n ,  was to 
br i ng forward the ACA provi s i ons w i t h  as l i t t l e  change as 
prac t i cab l e .  

I n  the course o f  our consu l t a t i on ,  however , we were s t rong l y  
urged t o  recommend t h a t  two changes b e  made wi thout de l ay .  The 
f i r s t  i s  t o  provide that mor t gages and debentures t ake ef fect i n  
favour o f  the protected c l ass ( i . e . , t ake p r i or i t y )  on l y  from 
reg i s t r a t i on .  The second i s  to provide that  the cou r t  order 
requ i red for l a t e  r eg i s t r a t i on be d i spensed w i t h .  We agreed wi th 
both sugge s t i ons in  pr i nc i p l e ,  and u l t i ma t e l y  agreed t o  make 
recommenda t i ons to g i ve ef fec t to them, though wi th some 
re l uc t ance because of our des i re not to become ent ang l ed i n  the 
l aw of prope r t y  secur i t y reg i s t r a t i on .  

S .  8 8 . 1 to 8 8 . 8  of the d r a f t  A c t  accor d i ng l y  fo l l ow ACA s .  
97 t o  1 02 and the r e l evant ACA de f i n i t i ons , subject t o  the two 
changes we have men t i oned , and to mi nor d r a f t i ng changes . I f  a 
Persona l Prope r t y  Secur i ty Act  cover i ng corpor a t e  mortgages and 
deben tures i s  enacted before , or a t  the same t i me  as , a new ABCA , 
these sec t i on s ,  and s .  88 . 8 ,  shou l d  not be enac t ed ,  and i f  such 
an Act  i s  enacted l a ter , these sec t i ons shou l d  be repea led . We 
have consi dered whether the Reg i s t r ar of Corpor a t i ons or the 
Reg i s t rar of Land T i t l es shou l d  ma i n t a i n  a separ a te reg i s ter of 
f l oa t i ng charges a f t e r  the enactment of a Persona l P roper t y  
Secur i ty Ac t ,  bu t have concl uded t h a t  t h e r e  i s  n o  i n terest to be 
served wh i ch wou l d  j us t i fy the l ega l mach i ne r y  and the 
admi n i s t r a t i ve burdens wh i ch wou l d  be i nvo l ved . 
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X I . 

P R O T E C T I ON OF SHAREHOL D E R S  AND O T H E R  I NV E S T O R S  

1 .  F i nanc i a l  D i sc l osure 

( a )  F i nanc i a l  s t a temen t s  

( i )  D i sc l osure t o  shareho l ders 

( A I  Obl igat i on to d i sc lose 

Under CBCA s .  1 4 9 ,  the d i rec tors must p l ace before t he 
shareho l der s , at every annua l mee t i ng ,  f i nanc i a l  s t a t emen t s  
r e l a t i ng to the preced i ng f i nanc i a l  year and t he aud i tor ' s 
repor t .  l n  addi t i on ,  under CBCA s .  1 5 3 cop i es of f i nanc i a l  
s t a t emen t s  and repor t must be sent to every shar eho l der a t  l east  
2 1  days before the annua l meet i ng .  Those are abso l ute 
requ i r emen t s  wh i ch ,  essent i a l l y ,  can on l y  be wa i ved 
unan i mous l y :  see CBCA s .  1 36 1 1 1 ,  1 5 3 1 1 1  and 1 5 7 . We reconmend 
that  these r u l es be adopted , and they have been i nc l uded i n  the 
coun terpa r t  prov i s i ons of the d r a f t  Ac t .  They do not d i f fer 
subs t an t i a l l y  from the present r u l es under the ACA . 

{ 6 )  I n forma t i on wh i ch much be d i sc l osed 

A C A  s .  1 2 1  to 1 2 8  l ay down det a i l ed r u l es abou t the 
prepar a t i on and con ten t of corpor a t e  f i nanc i a l  s t a temen t s .  The 
CBCA l eaves the content of f i nanc i a l  s t a tements to the 
regu l a t i ons . The d r a f t e r s  of t he C B C A  had t h i s  to say 
( P roposa l s , p .  1 08 1 :  

3 2 6 . I n  recent yea rs there has been an i ncreas i ng 
awareness of the need to i mprove the quant i t y and 
qua l i t y of f i nanc i a l  d i s c l osure requi red of 
corpor a t i ons . The ques t i on of corporate f i nanc i a l  
d i sc losure has been prominent i n  s t ud i es such as the 
K i mber and Lawrence Repor t s ,  and the need for i mproved 
d i sc losure was a l so s t r essed by Mr . Jus t i ce Hughes i n  
the A t l an t i c  Accept ance Repor t ( see , for examp l e ,  p .  
1 4 42 ) .  Recent amendmen t s  to corpor a t i on and secur i t i es 
l eg i s l a t i on i n  Canada have embod i ed many of the 
recommenda t i ons con t a i ned i n  those repor t s .  H i s tory 
i nd i ca tes , however , t ha t  l eg i s l a t i on on ma t t ers such as 
f i nanci a l  d i sc losure i s  changed on l y  i n f requen t l y ,  
sporad i ca l l y  and usua l l y  because some drama t i c  
f i nanc i a l  c a t a s t rophe or f r aud reve a l ed how ou tmoded 
the l aw had become . 

3 2 7 . I n  add i t i on ,  accoun t i ng pract i ces and f i nanc i ng 
techni ques are a l ways evo l v i ng and they have usua l l y  
been we l l  i n  advance of t he l aw .  The s t a te o f  cur rent 
f i nanc i a l  repor t i ng i s  as good as i t  i s  because i n  
l arge measure the accoun t i ng profess i on - - spur red to 
some extent by the demands of the f i nanc i a l  
commun i t y- - has been w i  1 l i ng to go beyond the demands of 
t he l aw .  I t  shou l d  not be l e f t  t o  the per suas i ve 
powers of the account i ng profes s i on to see to the 
i mp l emen t a t i on of i mproved f i nanc i a l  repor t i ng 
p r ac t i cep , because t he unscrupulous w i  1 1  tend to 
observe on l y  the m i n i mum l ega l requ i remen t s .  



32 8 .  Another reason why we bt l i eve that  a more 
f l e x i b l e  and respons i ve form of l eg i s l a t i on i s  requ i r ed 
i n  the area of f i nanc i a l  d i sc losure i s  t h a t  t he D r a f t  
A c t  contemp l a tes t h a t  many d i f ferent k i nds of 
corpor a t i ons w i l l  be governed by i t .  Even under the 
present Act there i s  rea son to doub t that  the 
prov i s i ons of s s .  1 1 6 to 1 2 1 0 are ent i re l y  su i t ab l e  for 
a l l  the corpor a t i ons a f fected by them. Th i s  i s  
recogni zed , to a deg ree , i n  ss . 1 1 6 ( 4 ) ,  and 1 2 1 1  wh i ch 
grant exemp t i ons from some of the r u l es i n  cer t a i n  
c i rcums t ances . l f  the concept o f  the D r a f t  Ac t ,  that  
a l l  federa l corpor a t i ons shou l d  be i ncorporated or 
con t i nued under i t ,  i s  accepted , the range of corpor a t e  
act i v i t y covered b y  the A c t  w i l l  be much w i der and the 
requ i red f i nanc i a l  s t a t emen t s  wi 1 1  be much more 
d i verse . 

1 0 3  

We agree w i t h t he approach o f  the CBCA , and s .  1 4 9  of the 
dr a f t  Act embod i es i t ,  as i t  provides for f i nanc i a l  s t a temen t s  
" as prescr i bed " ( t hough i t  depa r t s  from t he C B C A  i n  connec t i on 
w i t h  the compa r a t i ve f i nanc i a l  s t a temen t s  requ i r ed ! . The 
I ns t i tute of Cha r t ered Accoun t a n t s  of A l ber t a  sugges ted that  the 
d r a f t  Act go fur t her and l eave to the regu l a t i ons even those 
t h i ngs wh i ch s .  1 4 9 (  1 )  wou l d  requ i re .  Wh i l e tha t suggest i on 
wou l d  g i ve ma x i mum e f fect to the cons i de r a t i ons of f l ex i b i l i t y 
and respon s i veness to change , we are i nc l i ned to the v i ew that  
the bas i c  prov i s i ons shou l d  r ema i n  in  the govern i ng Ac t ,  and we 
have therefore mere l y  made same changes i n  the termi no logy of s .  
1 4 9 ( 1 )  wh i ch the I ns t i tute sugges ted . 

CBCA Regu l a t i ons 4 4  to 46 are very s i mp l e .  They prescr i be a 
mi n i mum number of s t a t emen t s  by name , and es t ab l i sh t he s t andards 
of the current C I C A  Handbook as the s t andards to be app l i ed .  
Regu l a t i on 4 7  makes spec i a l  prov i s i on for a corpor a t i on wh i ch 
ca r r i es on a d i ver s i f i ed as d i s t i nc t  from an i n tegr a t ed bus i nes s .  
We t h i nk tha t the prepar a t i on of the regu l a t i ons under t he 
proposed ABCA can be l e f t  a t  l ea s t  unt i 1 the governmen t dec i des 
to i n t roduce a bi 1 1 .  

( b !  Exerrvt i ons 

The Secur i t i es Act makes prov i s i on for the f i l i ng of 
f i nanc i a l  s t a temen t s  by compa n i es wh i c h  are subject to i t ,  and we 
expect that  a new Secur i t i es Act  w i  1 1  do so as we l l .  A 
corpor a t i on shou l d  not be subjec t ed to two A c t s  cover i ng the same 
subject ma t ter . We have therefore , at the sugges t i on of one of 
our l awyer consu l t ants  i n t roduced i n to the d r a f t  A c t  s .  1 5 0 (  1 )  
wh i ch wou l d  exerrpt from s .  1 4 9  corpor a t i ons wh i ch are subject to 
and comply w i t h  the Secur i t i es Ac t .  

There are i ns tances i n  wh i ch pub l i ca t i on of f i nanci a l  
i nforma t i on w i l l  prejud i ce the corpor a t i on .  CBCA s .  1 5 0  errpowers 
the D i rector under that  Act to permi t a corpor a t i on to omi t 
i n forma t i on or a s t a tement under those c i rcums t a nces . The 
proposed ABCA shou l d  have a s i m i l ar prov i s i on confer r i ng a 
s i mi l ar power upon the D i rector of the Secur i t i e s  Commi s s i on , and 

1 50 1 2 1  of the d r a f t  Act  wou l d  do so . 

( c )  D i sc losure to pub l i c 

Compan i es wh i ch d i s t r i bu t e  secur i t i es to the pub l i c  are 
requ i red by the Secur i t i e s  Act  to f i l e f i nanc i a l  s t a temen t s  w i th 
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the A l ber t a  Secur i t i es Commi s s i on .  ACA s .  1 46 ( 3 )  requ i res 
compan i e s  other t han pr i va t e  compa n i es to f i l e f i nanc i a l  
s t a temen t s  wi t h  the Reg i s t r a r  of Compan i es a l ong wi t h  t he i r 
annua l returns . CBCA s .  1 5 4 ( 1 )  requ i res two c l asses of 
corpor a t i ons to send f i nanc i a l  s t a temen t s  t o  the D i rector 
appo i n ted under that Ac t .  One c l ass i s  corpor a t i ons wh i ch 
d i s t r i bu t e  secur i t i e s  to the pub l i c .  The o ther i s  corpor a t i ons 
whose gross revenues exceed $ 1 0 , 00 0 , 0 0 0 . or whose assets  exceed 
$5 , 0 0 0 , 0 0 0 . The q�es t i on of pub l i c  d i sc l osure i s  an i mpor tant  
one . 

We do not doubt that  d i s t r i bu t i ng corpor a t i ons shou l d  be 
requ i red to send f i nanc i a l  s t a temen t s  and i n t e r i m  f i nanc i a l  
s t a temen t s  t o  the A l be r t a  Secur i t i e s  Comm i s s i on i n  order that  the 
Comm i s s i on may have the i n forma t i on neces sary to perform i t s 
func t i ons i n  connec t i on wi t h  the protec t i on of those who i nvest 
i n  pub l i c  i s sues . The Secur i t i es Act con t a i ns such a requi rement 
and B i  1 1  76 of 1 97 8  does so as we 1 1 .  We t h i nk that  the proposed 
ABCA shou l d  however cont a i n  a prov i s i on t o  the same ef fect to 
cover d i s t r i bu t i ng A l ber t a  corpor a t i ons wh i ch do not d i s t r i bu t e  
t he i r secur i t i es i n  A l ber t a .  S .  1 54 of t h e  d r a f t  Act i s  such a 
prov i s i o n ,  and i t  wou ld requ i re t he f i nanc i a l  s t a temen t s  to go to 
the D i rector of the A l be r t a  Secur i t i es Comm i ss i on before the 
annua l mee t i ng of shareholders wh i ch wi  1 1  cons i der them. 

Shou l d  the l aw requ i re pub l i c  f i nanc i a l  d i sc l osure by o t her 
A l ber t a  corpor a t i on s ?  That  i s  a more d i f f i cu l t  ques t i on . I t  i s  
necessary t o  cons i der the purposes wh i ch such d i sc l osure m i gh t  
serve and t h e  d i s advant ages i t  m i gh t  br i ng wi t h  i t .  

P ub l i c  d i sc losure of a corpor a t i on ' s f i nanc i a l  s t a t emen t s  
m i g h t  be u s e f u l  for emp l oyees who w i sh t o  engage i n  co l l ec t i ve 
barga i n i ng w i t h  corpor a t i ons . D i sc l osure t o  government may be 
necessary for spec i f i c  governmen t a l  purposes such as the 
encouragement of compe t i t i on ,  the encour agement of expor t s  or the 
con t r o l  of pr i ces and wages . F i na l l y ,  pub l i c  d i sc losure might  be 
of i n terest  to var i ous sec t i ons of the pub l i c  such as consumers' 
assoc i a t i ons , env i ronmen t a l i s t s ,  scho l a r s  and researcher s .  I t  
appears to us , however ,  that  d i sc losure for t he benef i t  of 
emp l oyees i s  a ma t ter to be cons i dered i n  the context of l abour 
l aw ,  that  d i sc l osure for the benef i t  of government i s  a ma t ter to 
be con s i dered i n  the context of l eg i s l a t i on g i v i ng ef fect to each 
par t i cu l a r governmen t a l  po l i cy , and that  there i s  no reason to 
t h i nK d i sc l osure for the bene f i t of the pub l i c genera l l y wi l l  
b r i ng advantages wh i ch wi  1 1  outwe i gh t he i n terest  of corpor a t i ons 
and t he i r  shareho lders i n  keep i ng t he i r a f f a i r s  to themse l ves . 
D i sc losure for the purposes ment i oned has no apparent re l a t i on to 
the objec t i ves of busi ness corpor a t i on l aw .  

We shou l d  pause t o  note one argumen t . I t  i s  tha t a 
requ i r eme n t  of pub l i c d i sc l osure wou l d  i mprove comp l i ance wi th 
the s t a t u tory requ i remen t s  re l a t i ng t o  f i nanc i a l  s t a temen t s  and 
wou l d  therefore protect shareho l der s .  The app l i ca t i on of 
sanc t i ons for fa i l ure t o  f i l e s t a temen t s  wou l d  he l p  t o  ensure 
tha t s t a t ements are prepa red ; the Reg i s t r a r  of Corpor a t i ons wou l d  
check t o  see tha t the s t a temen t s  a r e  f i l ed i n  proper form ; the 
Know l edge t h a t  s t a t emen t s  wou l d  be pub l i c  m i g h t  tend to encourage 
those prepa r i ng them to do be t ter ; and mak i ng i nforma t i on pub l i c  
may upon occa s i on br i ng i t  t o  the a t t en t i on o f  someone who knows 
t h a t  i t  i s  wrong and wi l l  t ake s t eps t o  cor rect i t .  We do not 
t h i nk however that  t he protec t i on of shareho l de r s  wou l d  be 
s i g n i f i can t l y  enhanced by pub l i c  d i sc losur e ,  and we do not t h i nk 
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tha t such enhancement as wou l d  be ach i e ved wou l d  j us t i fy the 
admi n i s t r a t i ve burden on the R eg i s t r a r  of Corpor a t i ons or t ha t  i t  
wou ld ou twe i gh the det r i men t a l  e f f ec t  of d i sc losure on the 
i n teres t s  of the corpor a t i on and i t s shareho l der s . We do not 
recorrmend tha t ACA s .  1 46 ( 3 ) , wh i ch requ i res pub l i c  corrpan i es to 
f i l e  f i nanc i a l  s t a temen t s  w i t h  the R eg i s t r a r , be car r i ed forward 
i n to the proposed ABCA ; and we do not recommend i t s exten s i on to 
k i nds of corpor a t i ons correspond i ng to ACA pr i va t e  compan i e s .  

We pause a l so to cons i der CBCA s .  1 54 1 1 l l b l , wh i ch e x t ends 
to corpor a t i ons wi th net i ncome of $ 1 0 , 00 0 , 0 0 0 .  or assets of 
$ 5 , 0 0 0 , 00 0 . the requ i rement tha t f i nanc i a l  s t a temen t s  be sen t to 
the D i rector appo i n t ed under tha t Ac t .  Aga i n ,  we do not see the 
objec t i ve of bus i ness corpor a t i on l aw w h i c h  i s  to be ach i eved . 
I f  there i s  a governmen t a l  need for i n forma t i on about 
corpor a t i ons wh i ch may have an i mpor t a n t  e f fect upon the economy , 
t h a t  need can be sa t i s f i ed i n  o t her ways . We therefore do not 
recommend that  t h i s prov i s i on be car r i ed forward , and we have not 
i nc l uded i t  i n s .  1 54 of the d r a f t  Ac t .  

2 .  Aud i tors 

( a )  Gener a l  

One of the great protec t i ons for shareho lders of a company 
i n  ma t t ers of f i nanc i a l  managemen t of t he company i s  the 
e x i s t ence of an i ndependent and prope r l y  qua l i f i ed aud i tor . H i s  
func t i on has long been recogni zed by l aw ,  and ACA s .  1 1 6 t o  1 1 8 
a l ready guar an t ee h i m  access to an A l be r t a  company' s records and 
to mee t i ngs of i t s shareho l de r s .  The CBCA has s t rengt hened the 
aud i tor ' s  pos i t i on ,  however , i n  a number of ways . These i nc l ude 
g i v i ng h i m  access to an aud i t  commi t tee of d i r ec tors ( CBCA s .  
1 65 ( 4 )  l ;  s t rengthening h i s  r i ght  to have h i s  r emunera t i on f i xed 

by the shareho l ders I CB C A  s .  1 56 1 4 1 1 ;  and g i v i ng h i m  the r i gh t  to 
requ i re the corpor a t i on to c i rcu l a t e  to the shareho l ders h i s  
reasons for res i gn i ng or for res i s t i ng remova l or rep l acement 
I CBCA s .  1 6 2 1 5 1  and 1 6 1 1 .  The CBCA a l so enab l es a shareholder to 
requ i r e the aud i tor to a t tend a shareho l de r s '  mee t i ng { CBCA s .  
1 62 ( 2 ) .  We agree w i th these prov i s i ons and have i nc l uded 
counterpart  prov i s i ons i n  the d r a f t  Ac t .  

( b }  Requ i rement of aud i tor 

The bas i c  pos i t i on of the CBCA i s  t h a t  there must be an 
aud i tor ; CBCA  s .  1 56 ( 1 )  requ i r es the shareholders to appo i n t  one 
a t  each annu a l  mee t i ng . The on l y  excep t i on to that requ i r emen t 
i s  con t a i ned i n  CBCA s .  1 5 7 , wh i ch a l l ows the appo i n tment to be 
d i spensed wi th from year to year by unan i mous vote of a l l  vo t i ng 
and non - vot i ng shareho l der s .  I f  the corpor a t i on i s  a 
d i s t r i bu t i ng cor por a t i on ,  or i f  i t  has revenues i n  excess of 
$ 1 0 , 0 0 0 , 0 0 0 . or assets i n  excess of $ 5 , 0 0 0 , 0 0 0 ,  CBCA s .  1 5 7 1 1 '  
exc l udes i t  from the d i spens i ng power . We agree wi t h  the CBCA 
pos i t i on , except that  we t h i nk that  on l y  d i s t r i bu t i ng compan i e s  
shou l d  be prec l uded f r om  d i spens i ng w i t h  the aud i tor , and the 
coun terpa r t  sec t i ons d r a f t  Act wou l d  g i ve ef fect our v i ew .  

( c l  Qua l i f i ca t i on of aud i tor 

CBCA s .  1 55 (  1 l requ i res that  the aud i tor be i ndependent of 
the corpor a t i on and i t s a f f i l i a tes , and of the d i r ec tors and 
of f i cers of bot h .  I ndependence i s  a ques t i on of fact , but CBCA 
s .  1 55 ( 2 }  ( b )  l i s t s  a number of c i rcums t ances wh i ch ,  u n l ess the 
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cour t exefll) t s  the aud i tor under s .  1 5 5 ( 5 } , w i l l  be deemed to t ake 
away h i s  i ndependence , e . g . , par t nersh i p  w i t h  or emp l oyment by 
the corpor a t i on or those i nvol ved w i t h  i t ,  ownersh i p  of a 
ma ter i a l  i n terest i n  t he corpor a t i on or i t s af f i l i a t es , and a 
recent pos i t i on as receiver or t r u s tee of the corpor a t i on or an 
a f f i l i a te . The requ i rement i s  t h a t  a corpor a t i on have an 
i ndependent aud i tor or none at a l l .  The d r a f t  Act  wou l d  c a r r y  
ou t t h a t  pol i cy ,  and wou l d ,  a t  t h e  sugges t i on o f  t he I ns t i t u t e  of 
Char tered Accoun t a n t s  of A l ber t a ,  s t rengthen i t  by d i squa l i f y i ng 
an aud i tor who has any i n terest i n  the corpor a t i on or i t s 
a f f i l i a tes and not mer e l y  one who has a mater i a l  i n teres t . 

The CBCA does not presc r i be any o t her qua l i f i ca t i on for the 
aud i tor . S t rong reasons can be advanced for l eg i s l a t i ng 
profess i ona l qua l i f i ca t i ons w i thout wh i ch the aud i tor cannot 
adqua t e l y  perform h i s  func t i on ,  and we unde r s t and t h a t  the 
ques t i on has been r a i sed w i th the government by the I ns t i t u t e of 
Cha r t ered Accoun t a n t s  of A l ber t a .  who a l so r a i sed i t  w i t h  us . On 
the who l e ,  we are i nc l i ned to t h i nk t h a t  i n  the con text  of a 
bus i ness corpor a t i ons Ac t ,  the cho i ce of aud i tor shou l d  be l e f t  
to the shareho l der s ,  subject t o  the requi rement of i ndependence . 

( d )  Appo i ntmen t  and r emova l o f  a ud i tor 

The appo i n t men t of the audi tor i s  gener a l l y under the 
con t ro l  of the shareho lder s ,  a s  CBCA s .  1 56 (  1 )  provi des t h a t  the 
shareholders are to appo i n t  an audi tor at each annua l mee t i ng to 
ho l d  off i ce un t i  1 the c l ose of the next annua l  mee t i ng .  Under 
CBCA s .  99 ( 1 J ,  the d i rec tors a r e  ab l e  to appo i n t  an aud i tor to 
ho l d  of f i ce un t i  1 the f i r s t  annu a l mee t i ng ,  and under s .  1 6 0 (  1 )  
they are requ i red to f i  1 1  vacanc i es un t i  1 the nex t annua l 
mee t i ng ; bu t o t herwi se they have no p a r t  i n  the power of 
appo i n tment and remova l .  The d r a f t  Act fo l ows the CBCA i n  these 
respec t s .  

3 .  Aud i t Commi t t ee 

The purpose of the a ud i t  commi t t ee appears from the 
fo l l ow i ng s t a t emen t from a paper prepared for us by P rofessor 
A . J .  Eas son : 

A common cr i t i c i sm l eve l l ed aga i n s t  the modern pub l i c  
company i s  t h a t  the Board o f  D i rectors tends t o  be 
corrposed of , or dom i na ted by , the fu l l - t i me "managers " 
of the corpor a t i on who, by means of major i t y e l ec t i on 
and the proxy systems , are ab l e  to perpetuate t he i r  
con t ro l  over the corpor a t i on and are essent i a l l y 
answer ab l e  on l y  to t hemse l ves . T h i s absence of any 
rea l supervi s i on of managemen t by the e l ect ed 
represen t a t i ves of the shareholders has l ed to the 
i ns t i t u t i on i n  Germany , and e l sewhere i n  Europe , of a 
forma l i zed two - t i e r  sys tem of Super v i sory Board and 
Management Boa r d .  E l sewhere i t  has l ed to the 
apprec i a t i on t h a t  " ou t s i de "  d i rec t or s ,  provi ded they 
genu i ne l y  represent the i n teres t s  of the shareho lders 
as a who le r a t her than some pure l y  sec t i on a l  i n teres t , 
perform a va l uab l e  func t i on .  The German approach may 
be regarded as too i nf l ex i b l e  and i ns t i t u t i ona l i zed to 
be appropr i a te i n  comp a n i e s  whi ch have evo l ved i n  the 
Canad i an or Ang lo- Amer i c an t r ad i t i on and a s i mp l e  board 
of d i rec tor s ,  compr i s i ng both fu l l - t i me " manager s "  and 
par t - t i me " super v i sor s "  i s  probab l y  prefer ab l e .  The 



two- t i er system i s  a l so i nex t r i cab l y  bound up w i th the 
ques t i on of worker represen t a t i on ,  t hough l og i ca l l y  
there i s  no reason why i t  shou l d  be . 
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S .  1 6 5  of the d r a f t  Act fol l ows t he CBCA i n  propos i ng that a 
d i s t r i bu t i ng corpor a t i on be requ i red to have an aud i t  comm i t tee 
of d i rectors and that  a major i t y of the aud i t  commi t tee be 
requ i red to be d i rectors who are not of f i ce r s  or emp l oyees of the 
corpor a t i on or of any of i t s a f f i l i a tes . I t  a l so fol l ows the 
CBCA i n  propos i ng t h a t  the func t i on of the aud i t  commi t tee be to 
" r ev i ew the f i nanc i a l  s t a temen t s  of the corpor a t i on " . 

The func t i on of rev i ew i ng the f i nanci a l  s t a temen t s  may seem 
somewhat l i mi ted .  However , the aud i tor i s  g i ven access to the 
aud i t  commi t t ee , and the aud i t  comm i t tee i s  g i ven access to the 
aud i tor ; and i t  seems c l ear tha t the d i rectors w i l l  have a duty 
to ask the audi tor , and the aud i tor w i  1 1  have a duty to i n form 
the aud i t  comm i t t ee , about any l ack of i nforma t i on or 
exp l ana t i ons g i ven to the aud i tor , and about any def i c i enc i es 
wh i ch t he aud i tor has percei ved i n  the f i nanc i a l  management of 
the corpor a t i on .  We have con s i dered recommend i ng an expans i on i n  
the l eg i s l a t i ve de f i n i t i on of the func t i on ,  but have conc l uded , 
f i r s t l y ,  tha t the CBCA de f i n i t i on i S  l i ke l y  to ach i eve i t s 
objec t i ves and , second l y ,  that  i t  wou l d  be unw i se to depa r t  from 
un i formi t y  i n  t h i s  f a i r l y  new and very i mpor t an t  area ; we t h i nk 
that  i t  wou l d  be w i se to l e t  the uni form prov i s i on be t e s t ed 
across the coun t r y  under the CBCA and under the prov i nc i a l  l aw i n  
those provi nces whi ch fol l ow the CBCA , and t o  make changes on l y  
a s  t h a t  common expe r i ence sugges t s  t h a t  they shou l d  be made . S .  
1 6 5  o f  the d r a f t  Act accord i ng l y  fo l l ows CBCA s .  1 6 5 .  

I t  has a l so been sugges ted that  the aud i t  comm i t tee' s 
approva l of the f i nanc i a l  s t a temen t s  shou l d  be requ i r ed .  We are 
not persuaded tha t that  wou l d  be good pol i cy .  The menDer s  of the 
aud i t  commi t tee , as par t of t he i r  duty as d i rector s ,  have a duty 
to report to the board any m i sg i v i ngs wh i ch they have and any 
d i screpanc i es wh i ch they f i nd .  The approva l of the f i nanc i a l  
s t a temen t s  i s  then a func t i on of the who l e  board , who are 
un l i ke l y  to proceed i n  the face of ma ter i a l  objec t i ons from the 
aud i t  comm i t tee,  but who wi 1 1  be under an ob l i gat i on to form 
t he i r  own op i n i ons , t ak i ng i n to account wha t  i s  s a i d  by the 
aud i tor and the aud i t  commi t tee among other t h i ngs . 

4 .  P ro x i es � Proxy Sol i c i t a t i on 

( a )  I n t roduc t i on 

l i l  Gene r a l  

The proxy i s  a dev i ce o f  bus i ness corpor a t i on l aw and i s  
proper l y  dea l t  w i t h  i n  a bus i ness corpor a t i ons s t a t u te .  Howe�r . 
proxy sol i c i t a t i on came to be used as a means of ensur i ng the 
con t r o l  of l arge corpor a t i ons by managemen t , an objec t i ve wh i ch 
i s  not a l ways cons i s tent w i th the i n teres t s  of i nves tors i n  those 
corpor a t i ons ; and regu l a t i on i n  the i n teres t s  of i nves tors was 
i ns t i t u ted . Among the regu l a tory too l s  a r e :  the mandatory 
sol i c i t a t i on of prox i es for spec i f i c  purposes : the mandatory 
d i sc l osure of subs tant i a l  amoun t s  of i nforma t i on as par t of the 
so l i c i t a t i on :  and the mandatory prov i s i on of a proxy form by 
wh i ch the shareholder can eas i l y  requ i re t h a t  h i s  proxy be 
exerci sed for or aga i ns t  a reso l u t i on wh i ch i s  to be cons idered 
at the mee t i ng for wh i ch the proxy i s  so l i c i ted . 
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{ i i )  H i s tory and descr ipt i on of � s i t ua t i on 

Eng l i sh l aw does not prov i de for mandatory proxy 
sol i c i t a t i on ,  and Canad i an l aw has done so on l y  recen t l y .  The 
Canad i an depar ture from the E ng l i sh l aw and prac t i ce conce r n i ng 
the proxy form and proxy sol i c i t a t i ons resu l ted from the 
recommenda t i ons i n  the K i mber Repor t .  The K i mber Commi t t ee' s 
terms of reference i nc l uded a rev i ew of bus i ness corpor a t i on and 
secur i t i es l aws , w i t h a spec i f i c  r e ference to proxy so l i c i t a t i ons 
because cap i t a l  i nvestors bot h  domes t i c  and fore i gn were 
demand i ng more adequa t e  i n forma t i on as we l l  as greater s t a t u tory 
protec t i on and because there was cons i de r ab l e  pressure on Ontar i o  
t o  upgrade i t s secur i t i es l aws a l ong the l i nes deve l oped by the 
Amer i can Secur i t i e s  and Exchange Commi s s i on ; a method of proxy 
sol i c i t a t i on wh i c h  wou l d  provide add i t i on a l  i nvestor i n forma t i on 
on corpor a t i on changes and management was of par t i cu l a r i n terest  
t o  Amer i can i nves t or s .  The S . E . C .  has desc r i bed the proxy r u l es 
as " the s i ng l e  most effec t i ve d i sc l osure device i n  our who l e  
s t a t u tory ar sena l " .  The K i rrDer Repor t s i gn i f i ed i t s agreement 
w i t h  the S . E . C .  pos i t i on and recommended s t a t u tory changes 
accor d i ng l y .  

The K i mber Commi t tee recommended amendments t o  the On t a r i o  
Corpor a t i ons Act t o  embody new requ i remen t s  conce r n i ng the proxy 
form and manda tory proxy so 1 i c i t a t i on .  I t  a 1 so reconmended tha t 
the Ont a r i o  Secur i t i es Act be amended to confer author i ty upon 
the Ont a r i o  Secur i t i es Commi s s i on t o  obt a i n  under taki ngs from 
compan i es i ncorpor a t ed ou t s i de the provi nce but r a i s i ng funds 
t hrough a prospec tus f i l i ng i n  O n t ar i o ,  to comp l y  w i th the proxy 
requ i remen t s  app l i cab l e  to Ontar i o  corpor a t i ons . 

Amendme n t s  were made to the two On t a r i o  Act s ,  the Secur i t i es 
Act and the Corpor a t i ons Ac t .  The Corpor a t i ons A c t  prov i s i ons 
app l i ed on l y  to Ontar i o  corpor a t i ons but the Secur i t i es Act 
provi s i ons app l i ed t o  a l l  corpor a t i ons f i l i ng under the 
Secur i t i e s  Act subsequen t t o  October , 1 969 , and to a l l  
corpor a t i ons whose shares were l i s ted for t r ad i ng on the Toronto 
S t ock Exchange , other than On t a r i o  corpor a t i ons . The on l y  
ma t er i a l  d i f ference between the requ i remen t s  i n  the two A c t s  i s  
found i n  the descr i p t i on of those f r om  whom the corpor a t i on must 
s o l i c i t .  OBCA s .  1 1 7 requ i res managemen t ,  concurren t l y  wi t h  
send i ng a not i ce o f  a mee t i ng ,  t o  send t o  each shareholder a form 
of proxy . The corrparable sec t i on i n  the Secur i t i es Act requ i res 
management to send the not i ce and form of proxy on l y  to al 1 
shareho l de r s  whose l as t  Known address i s  i n  the prov i nce of 
Ontar i o .  I t  i s  obvious that  the Secur i t i es A c t  cou l d  not 
requ i re ,  say , a New York company , to send proxy forms to i t s 
shareho l de r s , apa r t  from those res i d i ng i n  Ontar i o .  The 
manda tory so l i c i t a t i on prov i s i on i n  OBCA s .  1 1 7  and the 
i n forma t i on c i rcu l ar provi s i on i n  OBCA s .  1 1 8 on l y  app l y  to 
corpor a t i ons tha t are of fer i ng t he i r  secur i t i es t o  the pub l i c .  
T h i s means that  any corpor a t i on whi ch has f i l ed a prospec tus and 
has shares out s t a nd i ng or wh i ch has shares l i s ted on a s tock 
exchange i n  Ont a r i o  must send a prescr i bed form of proxy and 
comp l y  wi t h  manda tory s o l i c i t a t i on requi remen t . Thus there are 
se l f -con t a i ned proxy and proxy so l i c i t a t i on requi remen t s .  

Th i s  same s i t ua t i on ex i s t s  i n  A l ber t a .  The present A l be r t a  
Secur i t i es A c t  fo l l owed i t s coun terpa r t  i n  On t a r i o  i n  t he proxy 
area ; and the ACA was amended i n  l i ne wi t h  the Ont a r i o  
Corpor a t i ons Act . I f  B i  1 1  7 8  i s  enacted i n  i t s present form i t  
w i l l  app l y  proxy and proxy s o l i c i t a t i on requ i remen t s  to a l l  
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" r epor t i ng i ssuer s " ; a term wh i ch i nc l udes A l be r t a  corpor a t i ons 
wh i ch have i ssued vot i ng secur i t i es s i nce Oc t ober 1 ,  1 9 6 7  ( and 
other ca tegor i es ) . There i s  therefore dup l i ca t i on of 
requ i r emen t s ,  though t h i s i s  r e l i eved by prov i s i ons i n  the 
Secur i t i es Act and B i l l  7 6  w h i c h  we w i l l  d i scuss l a ter . 

We now turn to the ques t i on whether manda tory so l i c i t a t i on 
and the form of proxy shou l d  be cons i dered and dea l t  w i th as part  
of bus i ness corpor a t i on l aw or whether i t  shou l d  be cons i dered 
and dea l t  w i th as par t of secur i t i e s  l eg i s l a t i on ,  or whether i t  
shou l d  appear i n  bot h .  

The use of a proxy has been recogn i zed from the i ncep t i on of 
modern company l aw .  A shareholder has a lways been ent i t l ed to 
nom i n a t e  a person to a t tend a shareho l der ' s meet i ng and cast the 
shareho l der ' s  vote on the shareho l der ' s beha l f ,  and that r i ght  
i s ,  i f  not a fundamen t a l  r i gh t ,  a t  l e a s t  a very i mpor tant  one, 
whether the corpor a t i on i s  l arge or sma l l ,  and whet her or not i t  
d i s t r i bu tes secur i t i es t o  the pub l i c .  That  sugges t s  that  i t  
shou l d  be con s i dered as par t of bus i ness corpor a t i on l aw ;  and the 
sugges t i on i s  s t r eng t hened by the f u r ther cons i der a t i on t h a t  the 
l aw per t a i n i ng to prox i es must dea l i n  some way ( t hough not 
necessar i l y uni form l y )  w i t h a l l corpo r a t i ons , i nc l ud i ng those 
w i t h  the l argest number of shareho l ders and those w i th the 
sma l l es t ,  and i nc l ud i ng those A l ber t a  busi ness corpor a t i ons w h i c h  
d i s t r i bu te shares t o  t h e  pub l i c  i n  A l ber t a ,  those w h i c h  
d i s t r i bu te shares t o  t h e  pub l i c  but  n o t  i n  A l ber t a ,  and those 
wh i ch do not d i s t r i bu t e  shares to the pub l i c  at a l l .  On the 
o t her hand , as we have not ed , manda tory proxy so l i c i t a t i on and 
the ' 'for or aga i n s t "  proxy are i r11Jor tant  protec t i ons t o  those who 
i nvest through the capi t a l  marKe t s ; tha t sugges t s  t h a t  these 
mechani sms shou l d  be used as par t of secur i t i es regu l a t i on .  T h a t  
suggest i on i s  s t reng t hened b y  t h e  f a c t  that  corpor a t i ons wh i ch 
d i s t r i bute shares i n  A l ber t a  are now requ i r ed t o  con� l y  w i t h  
proxy regu l a t i on and w i l l  con t i nue t o  do so under a new 
Secur i t i es Act even i f  they are not A l be r t a  corpor a t i ons . 
Another cons i der a t i on i s  t h a t  a corpor a t i on shou l d  not be ob l i ged 
t o  l ooK at more than one l eg i s l a t i ve provi s i on on the same 
subject and shou l d  cer t a i n l y  not be faced wi th two app l i cab l e  
l eg i s l a t i ve prov i s i ons wh i ch are d i f feren t . 

I n  the resu l t ,  we t h i nk that  the l aw re l a t i ng t o  prox i es 
shou l d  be cons i dered both i n  the con t e x t  of bus i ness corpor a t i on 
l aw and i n  the con t e x t  of secur i t i es regu l a t ion . We propose to 
do the former ( i . e . , con s i der i t  i n  r e l a t i on to bus i ness 
corpora t i on l aw ) , wh i l e bear i ng i n  m i nd that secur i t i es 
regu l a t i o n ,  as presen t l y  embod i ed i n  the Secur i t i es Act and as i t  
may be expected t o  be embod i ed i n  a new Act based upon B i l l  7 6  of 
1 97 8  i s  necessar y .  We w i l l  then dea l w i t h  the ques t i on o f  any 
over l ap between the proposed ABCA and secur i t ies l eg i s l a t i on .  ( See 
p .  1 1 4 of t h i s Repor t . I  

( b )  Proposed Prov i s i ons Re l a t i ng to Prox i e s  and Proxy 
So l i c i t a t i on 

( i ) Genera 1 

There i s  no doubt that  the s t a t u tory author i ty for vot i ng by 
prox y ,  wh i ch i s  con t a i ned i n  the CBCA ( s .  1 4 2 (  1 )  l and wh i ch has 
been i n  the ACA s i nce 1 96 7  I s .  1 3 9 (  1 )  I ,  shou l d  be car r i ed forward 
i n to the proposed ABC A ,  and s .  1 42 (  1 I of the dr a f t  A c t  wou l d  
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carry i t  forward . 

We now t u r n  to the group of devi ces wh i ch have been 
assoc i a t ed w i t h  the use of the proxy for the protec t i on of 
i nvestor s :  manda tory so l i c i t a t i on for prox i es for spec i f i c  
purposes : manda tory d i sc l osure ; the " for and aga i n s t '' proxy ; and 
manda tory exer c i se of the vote i n  accordance w i t h  t he proxy . 
These are co l l ec t i ve l y  i n tended to fac i l i t a t e  i n formed vo t i ng by 
shareho l der s .  We w i l l  d i scuss them f i r s t l y  w i t h  r e l a t i on to 
corpor a t i ons wh i ch are not c l ose l y  he l d .  

l i i  I Corpor a t i ons wh i ch are not c l ose ly he l d  

( A  J Purpose of proposa 1 s 

The managemen t group of a l a rge corpor a t i on cus toma r i l y 
ope r a t e  the proxy so l i c i t a t i on mechan i sm a t  the expense of t he 
corpor a t i on and w i t h  a l l  the advantages of i ncumbency ; they are 
thus usua l l y ab l e  to obt a i n  subs t ant i a l  numbers of prox i es i n  
favour of the i r  nomi nees and , because share ho l d i ngs are often 
w i de l y  d i spersed , they are ab l e  to use those prox i es to r e t a i n  
con t ro l  o f  the corpor a t i on .  The management group may serve the 
corpor a t i on and i t s shareho l de r s  we l 1 ,  but they may a l so serve i t  
bad l y ;  and i t  has been seen as i nappropr i a t e  for the owner s  of 
the corpor a t i on to have l i t t l e power to make deci s i ons and l i t t l e 
i n forma t i on upon wh i ch to make them. The group of dev i ces we 
have men t i oned are i n tended to i ncrease that  power and that  
abi l i ty ,  and we t h i nk t h a t  they shou l d  be i nc l uded in  the A BCA . 
They a l ready ex i s t  i n  the CBCA and i n  the ACA , and t he i r  
i nc l us i on i n  the ABCA wi l l  not , we t h i n k ,  subs t an t i a l l y change 
the e x i s t i ng l aw .  We w i l l  now d i scuss them i nd i v i dua l l y .  

( 6 1  Mandatory � so l i c i t a t i on 

The requ i rement that  corpor a t i ons o t her than c l os e l y  held 
corpor a t i ons must so l i c i t prox i es does not of i t se l f  cons t i t u t e  
a n  advantage to t h e  shareho l der s .  However , t h e  requ i rement i s  
the found a t i on upon wh i ch the sys t em i s  bu i l t .  The sol i c i t a t i on 
t r i ggers managemen t ' s ob l i ga t i on to provide the " for and aga i ns t "  
proxy form and the proxy c i rcu l ar .  I t  a l so t r i ggers managemen t ' s 
ob l i ga t i on to vote prox i e s  f r om  a l  1 shareho l der s who send them 
i n ,  and not on l y  the prox i es recei ved from those shareho l der s who 
are favourab l y  d i sposed , or who do not express oppos i t i on ,  to 
managemen t ' s proposa l s .  We t herefore recommend that  proxy 
sol i c i t a t i on con t i nue to be made mandatory for corpor a t i ons wh i ch 
are not c l ose l y  he l d ,  as i t  i s  by CBCA s .  1 4 3 1  I I and ACA s .  1 4 0  
and 1 4 1 ; and s .  1 4 3 (  I I and 1 44 1  I I o f  the d r a f t  A c t  wou l d  do so . 

( C l  " For and aga i ns t "  2!:.QLY 

We w i  1 1  now con s i der the requ i rement that  anyone who 
so l i c i t s  a proxy must provide the shar eho l der wi th a form of 
proxy wh i ch w i  1 1  a l low the shareho l der , i f  he w i shes , to name a 
proxyho lder of h i s  own cho i ce ra ther than those named i n  t he 
proxy , and whi ch w i l l  a l so a l low h i m ,  i f  he w i shes , to requ i re 
h i s  votes to be cast  i n  accordance w i th h i s  i ns t r uc t i ons on the 
ma t te r s  of bus i ness referred to i n  the not i ce of the meet i ng .  
That  requ i r ement enhances the abi l i t y of the shareholder to have 
h i s  w i shes g i ven t he i r  proper we i ght , and we recommend that the 
l aw con t i nue to i mpose i t .  We t h i nK that  the form shou l d  be 
prescr i bed by regu l a t i ons , as CBCA s .  1 4 3 (  1 1  prov i des , and shou ld 
not be prescr i bed in det a i l by s t a t u t e ,  as ACA s .  1 42 provi des . 
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S .  1 4 3  of t he d r a f t  Act  wou l d  g i ve e f fect to these v i ews , l eavi ng 
the form of proxy to be prescr i bed by regu l a t i ons wh i ch wou l d  be 
draf ted when the dec i s i on has been made to enact a bus i ness 
corpor a t i ons s t a t u t e .  

( 0 )  L i m i t a t i on to use � one mee t i ng 

T he purpose of proxy c i r cu l ar s  and '' for and aga i n s t '' proxy 
forms i s  to provide shareho l de r s  w i t h  i n forma t i on upon wh i ch to 
maKe dec i s i ons . and to enab l e  them to requ i r e t h a t  the i r  votes be 
cast  i n  accordance w i th thei r dec i s i ons .  I t  fo l l ows from t h i s  
that  the proxy so l i c i t a t i on mus t  re l a t e  to the bus i ness to come 
before a par t i cu l a r mee t i ng ,  and t h a t  the proxy mu s t  be so l i c i ted 
for that  meet i ng .  CBCA s .  1 42 ( 3 1  therefore says b l un t l y  t h a t  the 
proxy i s  va l i d on l y  for the mee t i ng ! i nc l ud i ng adjour nmen t !  for 
wh i ch i t  i s  g i ven . A l t hough the OBCA a l l ows prox i es to be va l i d 
for a year , we recommend adop t i on of the CBCA prov i s i on .  A s  the 
d r a f t e r s  of the CBCA s a i d  ( P roposa l s ,  p .  1 0 3 1 :  

'' I f  prox i es cou l d  be used a t  subsequent 
mee t i ngs , perhaps to vot e  on en t i r e l y  
d i f ferent ma t t er s ,  the who l e  purpose of the 
s y s t em wou l d  be los t . "  

S .  1 42 ( 3 )  of the d r a f t  Act  wou l d  therefore fol low i t s CBCA 
counterpa r t . 

( E )  Proxy c i rcu l a r 

Both the CBCA I s .  1 4 4 !  1 1 1  and the ACA ! s .  1 4 1 1 requ i re t h a t  
a shareho l der whose proxy i s  so l i c i t ed be sen t a c i r cu l a r 
con t a i n i ng i n forma t i on :  and regu l a t i on s  under both Ac t s  presc r i be 
a great  amount of i nforma t i on to be g i ven pursuant to t hose 
requi remen t s .  Under the C BC A ,  t he c i r cu l a r i s  c a l l ed a " proxy 
c i r cu l a r " , two k i nds of wh i ch a r e  con t emp l a t ed :  i f  the 
sol i c i t a t i on i s  by managemen t ,  a " management proxy c i rcu l a r "  i s  
to be sen t . and i n  the case of a sol i c i t a t i on by anyone o t her 
than managemen t ,  a " d i s s i den t ' s proxy c i r cu l a r "  i s  to be sen t . 

The purpose of the requ i r ement i s  to enab l e  the shareho l der . 
i f  he w i shes to do so , to make an i n formed dec i s i on on the 
ma t t e r s  of busi ness wh i ch are to be dea l t  w i t h at the mee t i ng for 
wh i ch the proxy i s  sol i c i t ed .  We r ecorrmend that  t h i s  requi rement 
be con t i nued i n  the proposed A BCA , and t h a t  the regu l a t i ons be 
a l ong the genera l l i nes of those wh i ch have been promu l g a ted 
under the C BC A .  S .  1 44 1 1 1  of the d r a f t  Act wou l d  g i ve ef fect to 
these v i ews , though we have l e f t  t he regu l a t i ons to be draf ted 
when the dec i s i on has been made to enact a bus i nes s corpor a t i on s  
s t a t u t e . 

( F :1 E xemot i ons 

There are cases i n  wh i ch d i sc l osure of some or a l l  of the 
i n forma t i on requ i red i n  a proxy c i r cu l ar wou l d  be harmf u l  to the 
corpor a t i on or i n  wh i ch the bus i ne s s  to be conduc ted i s  too 
t r i v i a l  or t he r e l evance of the i n forma t i on too s l i gh t  to jus t i fy 
the t roub l e  and cost i nvol ved i n  prepa r i ng and c i rcu l a t i ng the 
c i rcu l ar .  Some prov i s i on shou l d  be made to r e l i eve t he 
corpor a t i on from the ob l i gat i on i n  such cases , and i t  does not 
seem prac t i cab l e  to t r y  to def i ne by s t a t u t e  the prec i se 
c i rcums t ances i n  wh i ch that  re l i ef shou l d  be g i ven . 
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The prac t i cab l e  a l terna t i ves appear to be exemp t i on by a 
cou r t  { see ACA s .  1 38 1 2 1  I and exerrp t i on by the D i rector of the 
Secur i t i es Corrmi s s i on ( see CBCA s .  1 4 5 (  1 ) ) ;  and we t h i nk t h a t  
e i t her wou l d  be su i t ab l e .  However ,  a dec i s i on upon an 
app l i ca t i on for exemp t i on appears to us to be somewhat removed 
f rom an adjud i ca t i on upon l ega l r i gh t s , the mak i ng of wh i ch i s  
the pecu l i a r func t i on of the cour t s ,  and somewha t  c l oser t o  an 
admi n i s t r a t i ve ac t i on des i gned to faci l i ta t e  the proper 
admi n i s t r a t i on of corpor a t i ons , the mak i ng of wh i ch i s  par t of 
the pecu l i ar func t i on of the Secur i t i es Commi s s i on ( t hough i t  
shou l d  be noted tha t not a l  1 corpor a t i ons covered by the propos a l  
a r e  wi t h i n  the genera l j ur i sd i c t i on o f  the Secur i t i e s  
Corrm i ss i on ) . Fur t her , we do not t h i nK that  forma l proceed i ngs 
are necessary to the proper cons i d er a t i on of app l i ca t i ons for 
exemp t i on .  For these reasons we propose that  the exemp t i ng power 
shou l d  be vested i n  the D i rector of the Secur i t i es Comm i s s i on ,  
subject to an appe a l  under s .  2 39 1 2 1  of  the d r a f t  A c t . S .  1 4 5 of 
the dr a f t  Act wou l d  g i ve ef fect to that  proposa l .  

I i i i )  C l os e l y  he l d  corpor a t i ons 

( A )  Mandatory so l i c i t a t i on of prox i es 

Much of what we have s a i d  about the use and s o l i c i t a t i on of 
prox i es r e l a t es on l y  to cases i n  wh i ch there i s  a management or 
con t r o l  group of shareho l de r s  on the one hand , and a l arge , 
unr e l a t ed and re l a t i ve l y  un i n formed group of shareho lders on the 
o t her ; the purpose of the sys t em i s  to make members of the l a t t er 
g r oup be t t er ab l e  to make i n formed dec i s i ons upon ma t te r s  of 
bus i ness a f f ec t i ng the corpor a t i on and to have t he i r  dec i s i ons 
t aken i n t o  accoun t .  We now turn to a cons i de r a t i on of the sys t em 
i n  r e l a t i on to a corpor a t i on wi t h  a sma l l  number of shareho l der s ,  
i n  wh i ch the r e l a t i onsh i p  among shareho l ders i s  l i Ke l y  t o  be 
c l oser . 

We cons i der f i r s t  the requ i r ement of manda tory sol i c i t a t i on 
of prox i es ,  wi th the accompany i ng ob l i g a t i ons to send a l l 
shareho l ders a " for and aga i n s t "  proxy form and a proxy c i r cu l ar . 
Where a l  1 shar eho l de r s  are d i rectors or spouses of d i rector s ,  i t  
seems to us that  such a requi rement wou l d  be absurd . Where some 
shareholders are not i nvo l ved i n  managemen t ,  but the number of 
shareho l ders i s  sma l l ,  some argument can be made for the 
requ i rement on the grounds tha t the l aw shou l d  protect those 
ou t s i de the managemen t group ; but we t h i nK tha t i t  i s  overborne 
by the coun terva i l i ng argumen t s  t h a t  the requ i r ement wou l d  l i ke l y  
to i gnored , and t h a t  i t s f u l f i l ment wou l d  i mpose upon sma l l  
corpo r a t i ons cost and t r oub l e  wh i ch are not j us t i f i ed by the 
l i Ke l y  benef i t ;  i n  most c l ose l y  he l d  corpor a t i ons the 
shareho l ders are l i ke l y  t o  be su f f i c i en t l y  i nformed or t o  be ab l e . 
to s t i p u l a t e  for more i n forma t i on i f  they want t o  do so.  Whi l e  
the choice o f  any number a s  the d i v i s i on be tween a " sma l l "  number 
of shar eho l ders and one wh i ch i s  not " sma l l "  necessar i l y has some 
e l ement of arb i t r a r i ness and wi 1 1  i nc l ude some corpor a t i ons i n  an 
i nappropr i a te ca tegor y ,  we t h i nk t h a t  the l aw must make such a 
cho i c e ,  and the number chosen shou l d  be that  wh i ch i s  the number 
chosen by the ACA I s .  1 38 1 1 1 1 ,  S i l l  76 of 1 9 78 I s .  83 1 2 1 1 a l l and 
the CBCA ! s .  1 4 3 1 2 1 1 .  I We e l ec t  to i nc l ude a corpor a t i on wi th 
exac t l y  1 5  shareho l de r s  among c l ose l y- he l d  corpor a t i ons in  order 
to conform wi th B i  1 1  7 6 ,  r a t her to exc l ude them i n  order t o  
conform wi t h  t h e  C B C A  and t h e  ACA . ) W e  a r e  therefore of the 
op i n i on that  the requi rement of proxy sol i c i t a t i on shou l d  not 
app ly to a corpor a t i on w i th 1 5  or fewer shareho l der s .  
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That  proposa l wou l d  app l y  the requ i rement of mandatory proxy 
sol i c i t a t i on to non - d i s t r i bu t i ng corpor a t i ons w i th 1 6  or more 
shareho l der s .  We are somewhat concerned about recommend i ng i t s 
app l i ca t i on to � corpor a t i on wh i c h  does not d i s t r i bute i t s 
shares to t he pub l i c .  There i s  a d i vergence on t h i s po i n t  
between ACA s .  1 38 1  1 I and CBCA s .  1 4 3 1 2 ! : the ACA excepts a 1 1  
pr i vate canpani es and app l i es i t s numer i c a l  test on l y  to pub l i c  
compan i es ,  whi l e  the CBCA app l i es on l y  t he numer i c a l  test . The 
argument for manda tory proxy so l i c i t a t i on i s  s t rongest i n  the 
case of a d i s t r i bu t i ng corpor a t i on ,  as i nvestors i nvest i n  the 
corpor a t i on on the s t reng th of a scheme of s t a t u t ory regu l a t i on ,  
whi l e  those who i nvest i n  non - d i s t r i bu t i ng corpor a t i ons do not . 
W i th some d i v i s i on of op i n i on ,  however ,  we have deci ded to 
r econmend f o l lowi ng the CBC A :  there are some 1 arge pr i vate 
compa n i es in  wh i ch the d i v i s i on be t_ween the con t r o l  group and 
other shareho lders i s  as sharp as i t  i s  i n  the case of 
d i s t r i bu t i ng compan i es ,  and s .  1 4 5 ( 1 )  of the d r a f t  Act wou ld 
l eave i t  open to those in wh i ch that  i s  not the case to ob t a i n  
exemp t i on from the D i rector o f  the Secur i t i es Comm i s s i on .  
Sec t i on 1 4 3 ( 2 )  therefore fo l l ows i t s C B C A  counterpa r t .  

( B )  Vo l un t ary so l i c i t a t i on of prox i es 

We have recommended that  the so l i c i t a t i on of prox i es and 
r·e l a ted requ i rements not be mandatory i f  the corpor a t i on has 1 5  
or fewer shareho l der s .  The next ques t i on i s  whether the 
requ i remen t s  re l a t i ng to the prov i s i on of proxy c i r cu l ar s  and 
" for and aga i n s t "  forms of prox i es shou l d  app l y  i f  anyone 
vo l un t a r i l y sol i c i t s  prox i es i n  connec t i on w i t h  such 
corpor a t i ons . 

An argument can be made that anyone who makes use of the 
l eg a l  mach i nery of a corpor a t i on to ob t a i n  the vote of a 
shareho l der shou l d  have to provide the i n forma t i on requ i red for a 
proxy c i r cu l ar , and shou ld provide a form wh i ch faci l i t a tes the 
c a r r y i ng out of the shareholder ' s  dec i s i on ;  even i f  Shareholder A 
sol i c i t s the proxy of Shareho l der B t o  overbear Shareho l der C i n  
a three- shareholder corpor a t i on the ob l i ga t i on shou ld be ther e .  
We have conc l uded aga i n ,  however , that  the cost and t roub le to 
sma l l corpor a t i ons gener a l l y wou l d  be too great i n  r e l a t i on to 
the expected benef i t s ,  and we t h i nK t ha t ,  because of the c l oser 
re l a t i onsh i p ,  the so l i c i ted shareholder w i l l  usua l l y i n  such a 
case be ab l e  to demand any neces sary i n forma t i on before g i v i ng a 
proxy . Even the r i ght  to app l y  for exemp t i on wou l d ,  we t h i nk ,  
l eave c l ose l y  held corpor a t i ons subject to an undu l y  onerous 
procedur a l  requ i r emen t , and i f  the great bu l K  of them were to 
decide to conform to l aw by seek i ng exemp t i on ,  the adm i n i s t r a t i ve 
burden upon the D i rector of the Secur i t i es Commi ss i on wou l d  a l so 
be undu l y  onerous un l ess h i s  cons i der a t i on of each case were 
mere l y  pro forma and therefore of l i t t l e va l ue .  Accord i ng l y ,  we 
recommend that  the requ i remen t s  of the proxy c i r cu l ar shou l d  not 
app l y  to corpor a t i ons w i t h  1 5  shareho l de r s  or fewer . Sec t i on 
1 44 ( 2 )  of the d r a f t  Act  wou l d  g i ve ef fect to th i s  recommendat i on .  

( C )  L i mi t a t i on to use of � ll one mee t i ng 

CBCA s .  1 42 1 3 1 , wh i ch l i mi ts  the va l i d i ty of a proxy to on l y  
one mee t i ng ,  app l i es t o  a l l  corpor a t i ons , however few i t s 
shareho l der s . The argumen t s  for such a prov i s i on are much weaker 
when i t  i s  not assoc i a t ed w i t h a system of g i v i ng i nforma t i on to 
shareho lders to maKe i n formed dec i s i ons upon spec i f i c  ma t ter s :  
and there are l i Ke l y  to be cases i n  wh i ch a shareho lder w i  1 1  want 
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to have h i s  i n teres t s  i n  a corpor a t i on l ooKed a f t e r  by a t r us t ed 
man of busi ness for an e x t ended per i od of t i me . W i t h some doubt , 
we are neve r t he l ess i nc l i ned to fol l ow t he CBCA : prox i es may 
con t i nue to be used when the g i v i ng has been forgo t ten or the 
c i rcums t ances changed ; and a shareho l der who wan ts a 
represen t a t i ve for the l ong term wou l d ,  under s .  1 4 2 ! 2 1  of t he 
d r a f t  Act , be ab l e  to appo i n t  an a t tor ney who cou l d  then i s sue 
prox i e s  to h i mse l f  for each mee t i ng ( t hough we rea l i ze that  t h i s  
wou l d  be a n  e x t r a  procedur a l  s t ep i nvo l v i ng e x t r a  t roub l e ,  and 
somet i me s  expense ) .  S .  1 42 ( 3 )  of  the d r a f t  A c t  wou l d  g i ve ef fect 
to our v i ew s .  

\ i v l  Re l a t i onship between Secur i t i es Act and Proposed 
ABCA 

I t  i s  now t i me  to make a recommend a t i on about the 
re l a t i onsh i p  between the proposed ABCA and the Secur i t i es A c t  i n  
the f i e l d  of prox i es and proxy so l i c i t a t i ons . 

For reasons wh i ch we have g i ven ( an t e , p .  1 0 9 \ we t h i nk that 
t he l aw r e l a t i ng to prox i es i s  an i n teg r a l  par t  of the l aw of 
busi ness corpor a t i ons . Fur ther , we t h i nk t h a t  non - d i s t r i bu t i ng 
A l ber t a  corpor a t i ons must be , and A l ber t a  corpor a t i ons wh ich 
d i s t r i bute shares to the pub l i c  other than in  A l be r t a  shou l d  be , 
dea l t  wi t h  i n  same A l be r t a  l eg i s l a t i on : and they are not dea l t  
w i th by the Secur i t i es Ac t .  For t hese reasons we t h i nk that  the 
ABCA shou l d  dea l wi t h  the l aw of prox i es i n  r e l a t i on to a l l 
corpor a t i ons , whether they a r e  d i s t r i bu t i ng corpora t i ons or 
non - d i s t r i bu t i ng corpo r a t i ons . However ,  we t h i nk that  the l aw 
r e l a t i ng to prox i e s  i s  a l so an i n tegr a l  pa r t  of secur i t i es 
regu l a t i on .  

How then shou l d  the over l ap between the two Acts  be dea l t  
wi th? I t s ef fect i s  a l ready mi t i ga t ed by s .  1 03 of the 
Secur i t i es Act under wh i ch the Secur i t i es Commi s s i on may exempt a 
company f r om the proxy sol i c i t a t i on prov i s i ons of that  Act i f  the 
l aw of the corpor a t i on ' s own jur i sd i c t i on con t a i ns subs tant i a l l y  
s i mi l ar requi rements ( and the ACA does con t a i n  subs t an t i a l l y 
s i mi l ar requ i rement s ) . The proposed Secur i t i es Ac t ,  B i l l  76 of 
1 9 7 6 , wou l d  go f a r t her ; s .  8 5 (  1 ·1 wou l d  make the proxy and proxy 
s o l i c i t a t i on prov i s i ons of the b i l l  i napp l i cab l e  i f  the 
requ i rements of the l aws of the i ncorporat i ng jur i sd i c t i on are 
subs tant i a l l y  s i m i l a r  to those prov i s i ons . I f  the b i  1 1  i s  
enacted a l l  A l be r t a  corpor a t i ons wi  1 1  be governed i n  t h i s  respect 
by the busi ness corpor a t i ons s t a t u t e  ( t he ACA or the proposed 
ABCA ) so l ong as the l a t ter i s  " subs t a n t i a l l y  s i mi l ar "  to the 
Secur i t i es Ac t .  So l ong a s  care i s  t aken to see that the two 
s t a t utes do not therea f t e r  d i verge i n  t h i s  area , A l be r t a  
corpor a t i ons wi l l  have to l ook to the bus i ness corpor a t i ons 
s t a t u t e  and to i t  a l one . Tha t i s  as i t  shou l d  be : the 
Leg i s l a ture shou l d  not l ay down two d i f ferent l aws for the same 
corpor a t i on to fol l ow .  I f  for any reason S i  1 1  7 6  i s  not 
proceeded w i t h ,  we t h i nk that  s .  1 0 3 of the Secur i t i es Act shou l d  
neve r t he l ess be r ep l aced by s .  85 1 1 1  o f  B i l l  7 6 .  The over l ap 
wou l d  then be done away w i t h :  the A BCA wou l d  preva i l .  However ,  
the Secur i t i es A c t  wou l d  rema i n  and wou l d  come i n to force i f  the 
ABCA requ i r emen t s  shou l d  d i verge . 

5 .  Qua l i f i ca t i on of P rospectuses 

ACA s .  95 requ i res tha t any form of app l i ca t i on or 
subsc r i p t i on i ssued for shares or debentures o f f ered to the 
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pub l i c  must be accompan i ed by a prospec tus wh i ch comp l i es wi t h  
the Secur i t i es A c t  and i s  f i l ed wi t h  the Reg i s t r ar of Compan i e s  
under A C A  s .  9 3 . O t her prov i s i ons r e l a t i ng t o  prospectuses 
appear i n  ACA s .  94 and 96 , and ACA s .  1 7 6 req u i res 
ex t r a - prov i nc i a l  compan i es o t her t h an Domi n i on compan i es t o  f i l e  
wi th the Reg i s t r a r  prospectuses i nv i t i ng subsc r i p t i ons i n  t he 
prov i nce for shares and deben tures . 

We t h i nk t h a t  the regu l a t i on of prospect uses , the i r  i ssue , 
use and conten t s ,  i s  be t ter l e f t  to t he Secur i t i es Act , and that  
there i s  no func t i on to be per formed by over l app i ng prov i s i ons i n  
busi ness corpor a t i on l aw .  The regu l a t i on shou l d  app l y  on l y  to 
i s sues of secur i t i es of fered to t he pub l i c i n  A l ber t a ,  wh i ch i s  
the subject ma t ter of the Secur i t i es Act , and superv i s i on by the 
Secur i t i es COITYT1i ss i on i s  fundamen t a l  to i t .  We see l i t t l e 
advant age i n  requ i r i ng the f i l i ng Of prospec tuses w i th the 
Reg i s t r a r  of Corpor a t i ons when they are f i l ed wi t h  the Secur i t i es 
Comm i ss i on ,  and we do not t h i nk t h a t  corpor a t i ons and the 
Reg i s t r a r  shou l d  have the burdens of f i l i ng and c a r i ng for 
unnecessary documen t s .  We therefore recommend t h a t  the proposed 
ABCA not regu l a t e  prospec tuses and not requ i re the f i l i ng of 
prospec tuses : and the d r a f t  Act does not con t a i n  any· prov i s i ons 
wh i ch wou l d  do so. We have om i t ted CBCA s .  1 8 6  wh i ch does 
requ i r e f i l i ng :  the con s i der a t i ons a f f ec t i ng a j ur i sd i c t i o n ,  such 
as A l ber t a ,  wh i ch regu l a tes secur i ty t r ad i ng under o t her 
l eg i s i s l a t i on ,  a r e  d i f ferent f rom the cons i der a t i ons a f f ec t i ng a 
j ur i sd i c t i on ,  such as Canad a ,  wh i ch does not . 

6 .  Take-over B i d s  

CBCA s .  1 87 t o  s .  1 98 e s t ab l i sh r u l es o f  conduct for t h e  
making of " t ake-over b i d s " , a t erm wh i ch i s  def i ned i n  CBCA s .  
1 87 to i nc l ude offer s , o t her than exempt offer s , to purchase 
shares wh i ch wou l d  g i ve the of feror more than 1 0% of a 
corpor a t i on ' s i ssued shares , and a l l  offer s ,  except exempt 
offer s ,  by a corpor a t i on to purchase i t s own shares . The 
exemp t i ons i nc l ude offers to buy shares of a corpor a t i on w i t h  
fewer than 1 5  shareho l ders and offers t o  fewer than 1 5  
shareho lders by way of sepa r a t e .  agreemen t s , and they a l so i nc l ude 
purchases i n  the market wh i ch f a l l w i t h i n  CBCA Reg . s .  58 . CBCA 
s .  1 97 (  1 )  au thor i zes the cou r t  t o  exempt an offer i f  no un fa i r  
prejud i ce to shareho l ders wi  1 1  resu l t .  

I n  A l ber t a ,  the Secur i t i es A c t  r egu l a tes t ake-over b i ds and 
the ACA does not . The s i tua t i on i n  the provi nce i s  therefore 
d i f ferent f r om t h a t  i n  wh i ch the CBCA was enac t ed ,  there be i ng no 
gener a l  fede r a l  secur i t i es regu l a t i o n .  

The pr i ma r y  purpose of t h e  l eg i s l a t i on gover n i ng t ake-over 
b i ds i s  to protect offeree shareho l der s .  I t  requ i res subs t an t i a l  
d i sc l osure of i n forma t i o n ;  i t  requ i res tha t offeree shareho l ders 
be g i ven t i me to accept and to wi thdraw t he i r  accep t ance ; i t  
prec l udes the of feror f r om pay i ng one of feree more than another : 
and , i f  the b i d  i s  for l ess than a l l  of the shares of a c l a s s . i t  
provides t h a t  the purchase i s  to be made pro r a t a  f rom those 
shareho l de r s  who depos i t  shares pur suant to the b i d .  I t  seems to 
us t o  be c l ear that l eg i s l a t i on govern i ng t ake-over Q i d s  i s  
rea l l y  secur i t i es l eg i s l a t i o n ,  and we t h i nk t h a t  i t  shou l d  be 
l e f t  to the Secur i t i es Act . The d r a f t  Act therefore does not 
i nc l ude any provi sons for the regu l a t i on of t aKe-over b i ds .  
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CBCA P a r t  X V I .  wh i ch i nc l udes s .  1 8 7  to 1 9 8 ,  a l so i nc l udes 
s .  1 99 wh i c h  provides for the cC>ITJ,)u l sory acqu i s i t i on by the 
offeree of t he shares of a sma l l  d i ssen t i ng m i nor i t y of the 
offeree shareho l ders a f ter a successfu l t ake-over b i d .  We wi l l  
d i scuss that  subject l a ter i n  t h i s Repor t ( see X I I . 5  Compu l sory 
Acqu i s i t i on A f ter TaKe-over B i ds ) .  

7 .  I n s i der T r ad i ng 

I a I Scope of subject 

A l be r t a  l eg i s l a t i on dea l s  wi th two subjec t s  under the 
head i ng " i ns i der t r ad i ng " . One i s  " i ns i der repor t i ng " : the other 
i s  the i rrpos i t i on of c i v i l l i ab i l i ty upon an " i ns i de r "  of a 
company who uses con f i den t i a l  i n forma t i on for h i s  own benef i t  i n  
buy i ng or s e l l i ng secur i t i es o f  the company . P a r t  X .  of the CBCA 
dea l s  wi t h  these two subjec t s ,  and a l so proh i b i t s  i ns i de r s  from 
se l l i ng sho r t  and buy i ng or se l l i ng ca l l s or pu ts . We wi l l  dea l  
wi t h  these three subjec t s  separ a te l y .  

( b )  Ins i der repor t i ng 

ACA P a r t  6 D i v i s i on 3 requ i res one who becomes an i ns i der of 
an A l be r t a  pub l i c  company hav i ng 1 5  or more shareho l de r s  to f i l e 
wi t h  the Secur i t i es Commi ss i on a report show i ng h i s  owne r s h i p  and 
con t r o l  of shares and debt ob l i g a t i ons of the company , and 
therea f t er to f i l e  r epor t s  show i ng changes i n  h i s  ownersh i p  and 
con t ro l . The A l ber t a  Secur i t i es Act , P a r t  1 1 ,  i rrposes s i m i l a r 
requ i r emen t s  upon " i ns i de r s "  of e x t r a -prov i nc i a l  compan i e s  whose 
shares are d i s t r i buted a f ter October 1 s t , 1 967 , i n  the course of 
a d i s t r i bu t i on to the pub l i c ,  concern i ng wh i ch a prospectus has 
been f i l ed w i t h  the Secur i t i es Comni s s i on .  The CBCA app l i es 
s i m i l ar requi remen t s  to " d i s t r i bu t i ng corpor a t i ons . "  

The requi rement of " i n s i der repor t i ng "  i s  i n tended to expose 
to pub l i c  v i ew the t r ad i ng of shares ; i mpropr i et i es i n  the use of 
i n s i de i n forma t i on are l ess l i Ke l y  to occur i f  i t  i s  Known that 
the t r ansac t i ons wi  1 1  be made pub l i c ,  and i mpropr i e t i es wh i ch do 
occur are more l i ke l y  to come to l i gh t .  The i ns i der repor t s  a l so 
he l p  others to decide when to go i n to or out of the marke t . 
These func t i ons r e l a t e  to the regu l a t i on of t r ad i ng i n  secur i t i es 
and to the protec t i on of i nves tor s .  

The CBCA , a s  we have sa i d ,  con t a i n s  prov i s i ons regu l a t i ng 
" i ns i der r epor t i ng . "  There i s ,  of cour s e ,  no e x i s t i ng feder a l  
secur i t i es l eg i s l a t i on , and there i s  therefore no other feder a l  
s t a tu t e  cover i ng the f i e l d .  The prov i nce does have secur i t i es 
l eg i s l a t i on ,  however , and we therefore recommend that  the 
proposed ABCA f o l low the examp l es of the Mani toba CA and the 
Saska t chewan BCA and omi t any regu 1 at i on of " i ns i der r epor t i ng .  
The d r a f t  Act  therefore wou l d  not cover " i ns i der repor t i ng" . 

I f  that  r econmenda t i on i s  accepted , " i ns i der repor t i ng '' 
shou l d  be dea l t  w i th by the Secur i t i es Act . As we have s a i d ,  the 
Secur i t i es Act does not at the roc>ment cover A l be r t a  compan i es .  
I f  the proposed ABCA comes i n to force before the proposed new 
Secur i t i es Act , the ex i s t i ng Secur i t i es Act shou l d  therefore be 
amended to cover A l be r t a  corpor a t i ons as we l l  as e x t ra -prov i nc i a l  
corpor a t l ons . However , the i ns i der t r ad i ng prov i s i ons i n  P a r t  1 5  
of the proposed new Secur i t i es Act , B i  1 1  7 8  of 1 97 6 ,  wou l d  cover 
i ns i de r s  of " r epor t i ng i s sue r s "  other than mu t u a l  funds , and that 
term wou l d  cover A l be r t a  bus i ness corpor a t i ons as we l l  as 
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e x t r a -prov i nc i a l  corpor a t i ons ; so that i f  B i l l  7 8  i s  enacted 
before the proposed ABCA i s  enacted , no fur ther ac t i on wou l d  be 
needed . That s t a tement may requ i r e  some s l i ght qua l i f i c a t i on ,  as 
there may be some few companies whose shares are t r aded somewhere 
t h a t  have not i ssued vot i ng secur i t i e s  on or a f ter October 1 s t ,  
1 967 i n  respect of wh i ch a prospec tus was f i l ed ,  and whose shares 
are not l i s ted and posted for t r ad i ng on any s t ock exchange i n  
A l ber ta so a s  to br i ng i t  w i t h i n  s .  1 1 1 1 1 t l l i i i l  o f  the B i l l  76 
of 1 97 8 ,  and wh i ch do not fa l l  w i t h i n  any of the other ca t egor i es 
i n  that def i n i t i on .  I f  such compan i es e x i st , we t h i nk that they 
shou l d  be covered by a de f i n i t i on i n  the proposed new Secur i t i e s  
A c t  ra ther than b y  havi ng e l abor a t e  prov i s i ons i n  the proposed 
ABCA . 

l c l  Short s a l e s ,  pu t s  and ca l l s  

CBCA s .  1 2 4  proh i b i ts i ns i ders f r om  se l l i ng shares wh i ch 
they do not own or for wh i ch they have not f u l l y  pa i d ,  and i t  
proh i b i ts them from buyi ng or se l l i ng ca l l s  or pu t s .  We have not 
formed any op i n i on as to whe ther or not such provi s i ons are 
necessary or des i r ab l e .  We t h i nk that these subjec t s ,  l i ke 
'' i ns i der repor t i ng , "  are ma t te r s  for regu l a t ion of t r ad i ng i n  
secur i t i e s  and not ma t ters o f  bas i c  bus i ness corpor a t i on l aw .  We 
have therefore omi t ted f r om  the d r a f t  A c t  any coun terpa r t  of CBCA 
s .  1 2 4 .  

( d )  C i vi l l i ab i l i ty for use of i n s i der i n forma t ion 

CBCA s .  1 25 irrposes two k i nds of c i v i l l i ab i l i ty upon an 
i ns i der who, i n  buying or s e l l i ng a secur i t y of the corpor a t i on ,  
uses for h i s  own benef i t  spec i f i c  con f i den t i a l  i n forma t i on wh i ch ,  
i f  gener a l l y  Known , m i ght reasonab l y  be expected t o  have a 
mater i a l  ef fect on the va l ue of the secur i ty .  The f i r s t  i s  
l i ab i l i ty to compensate a person who s u f fers a d i rect loss a s  a 
resu l t  of the t r ansac t i on .  T h i s  l i ab i l i ty i s  l i ke l y  to be i n  
f avour of a s e l l er f r om  whom the i n s i der has bought shares a t  an 
underva l ue or a buyer to whom he has sold shares a t  an overva l ue .  
I t  does not a t t ach i f  the i njured party knew or shou l d  have known 
the i nforma t i on .  The second i s  l i ab i l i t y to account to the 
corpor a t ion for any prof i t  wh i ch the i ns i der has made as a resu l t  
of the t r ansac t i on .  I n  theory i t  appears poss i b l e  that the 
corpor a t i on might recover a prof i t  and that the other par t y  might 
a f terwards recover compensa t i on for the l os s , so that the i ns i der 
wou l d  be subject to doub l e  l i ab i l i t y  for the same money , but i t  
does not seem l i ke l y  that doub l e  l i ab i l i t y  wi 1 1  occur i n  
pract i ce .  

We t h i nk tha t ,  subject t o  l i mi t a t i ons which we wi l l  propose 
be l ow ,  A l ber t a  l aw shou l d  i rrpose c i v i l l i ab i l i ty upon i ns i ders 
a l ong the l i nes of CBCA s .  1 2 5  and of the ACA and the Secur i t i es 
Act . We t h i nk that the cons i der a t i ons i n  favour of such an 
i mpos i t i on are par t i cu l ar l y  s t rong i n  the case of d i s t r i bu t i ng 
corpor a t i on s .  I ns i de r s  of l arge corpor a t i ons necessar i l y  have a 
great dea l of con f i den t i a l  i n forma t i on ,  and much of that 
i n forma t i on is not ava i l ab l e  to other shareho lder s ,  and , i ndeed , 
i n  the i n teres t s  of everyone cannot be made ava i l ab l e  to the 
other shareho l der s .  In such a case i t  i s  c l ear l y  an abuse of a 
con f i den t i a l  pos i t i on for an i ns i der to use for h i s  own bene f i t 
i n forma t i on en trus ted to h i m  for the bene f i t of a l l ;  and he 
shou l d  not be ab l e  to Keep the f r u i t s  o f  a wrong f u l  act . 
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The shareho l ders of a c l o s l y  he l d  corpor a t i on are more 
l i ke l y  to be we l 1 i nformed about i t s a f f a i r s , but we t h i nk that  
i f  they are not they shou l d  be protected aga i ns t  the m i suse of 
con f i den t i a l  i nforma t i on by i n s i der s .  Fur ther , there are now 
l arge p r i vate compan i es under the ACA ,  and there wi l l  be l arge 
non -d i s t r i bu t i ng corpor a t i ons under the A BCA , i n  wh i ch there are 
sharp d i v i s i ons between con t r o l  groups and the great bod ies of 
shareho lder s .  We therefore t h i nK t h a t  the c i v i l l i a b i l i ty shou l d  
be i mposed upon the i n s i ders of non - d i s t r i bu t i ng corpor a t i ons i n  
favour of shareho l ders of those corpor a t i ons . 

Shou ld the c i v i  1 l i ab i l i ty a l so be i mposed upon i ns i ders of 
non - d i s t r i bu t i ng corpor a t i ons i n  favour of ou t s i ders who buy 
shares i n  the corpor a t i on? The answer we gave i n  our D r a f t  
Repor t was yes , b u t  we have had second t hough t s . The i ns i ders of 
a non - d i s t r i but i ng corpor a t i on do not i nvi te the pub l i c  to t r ade 
i n  the secur i t i e s  of the corpor a t i on under the d i sc losure r u l es 
of Secur i t i e s  Comm i s s i ons and s t ock exchanges . Then , a s a l e  of 
shares in a non-d i s t r i but i ng corpor a t i on i s  an i nd i v i du a l  
t r ansac t i on wh i c h  i s  more l i ke l y  t o  be we l l  cons i dered and 
i nves t i gated by t he buyer of the secur i t i e s .  F i na l l y ,  and most 
i mpor t an t , the s a l e  of the shares of a c l ose l y  he l d  corpor a t i on 
i s  f r equen t l y  t a n t amount to a s a l e  of the under l y i ng asse t s ; i n  a 
s a l e  of assets by the corpor a t i on there wou l d  not be any such 
l i abi l i ty ,  and we do not t h i nk that  the du t i es and l i ab i l i t i es of 
essent i a l l y  s i mi l a r  t r ansac t i ons shou l d  depend upon the form 
wh i ch the par t i cu l ar t r ansac t i on taKes . We accor d i ng l y  propose 
t h a t  the c i v i l l i ab i l i t y to be i fll)osed upon the i ns i ders of a 
non-d i s t r i bu t i ng corpor a t i on be a l i a b i l i ty i n  favour of 
shareho lders of the corpor a t i on on l y .  We t h i nk that  the 
cons i der a t i ons wh i ch we have men t i oned jus t i fy a depar ture f r om  
u n i form i t y  w i t h  t he C B C A  and t h e  prov i nc i a l  Acts  based upon i t .  

We now turn to the ques t i on :  shou l d  t he l i ab i l i ty be 
i mposed upon i n s i ders by the Secur i t i es Act , or shou l d  i t  be 
i mposed by the proposed ABCA? We t h i nK t ha t ,  because of the 
subs t an t i a l  e l ement of i nvestor protec t i on wh i ch i s  i nvo l ved , the 
Secur i t i es Act shou l d  dea l wi th the c i v i  1 l i ab i l i t y  of the 
i ns i ders of d i s t r i bu t i ng corpor a t i ons . We t h i nk ,  however , that 
the proposed ABCA shou l d  dea l wi t h  the c i vi 1 l i ab i l i t y of the 
i n s i ders of non-d i s t r i bu t i ng corpor a t i ons ; i n  t h a t  contex t ,  the 
l i abi l i t y i s  par t of the l ega l r e l a t i onsh i p  between the 
shareho lders of the corpor a t i on on t he one hand , and the 
d i rectors and other i ns i ders on the o t her . S .  1 2 5  of the dr a f t  
A c t  wou l d  g i ve e f fec t to the v i ews wh i ch we have expressed . 

We do not t h i nk i t  appropr i a te here to go i n to the de t a i l ed 
def i n i t i on of " i ns i der , "  wh i ch appears i n s .  1 2 1  of the d r a f t  
Ac t .  Ins i ders wou l d  i nc l ude the corpor a t i on and i t s a f f i l i a tes ; 
d i rectors and o f f i cers of the corpor a t i on ,  and shareho l ders 
con t ro l l i ng more than 1 0% of the vot i ng shares ; persons emp l oyed 
by t he corpor a t i on or r e t a i ned by i t  on a profess i na l  or 
consu l t i ng bas i s ;  and anyone who recei ves i n forma t i on from any of 
these in the know l edge that the person g i v i ng i t  i s  an i ns i der . 
I n  add i t i on ,  i f  one corpor a t i on becomes an i n s i der of another or 
acqu i res i t s proper t y  or ama lgamates wi t h  i t ,  d i rectors of the 
f i r s t  wou l d  be deemed to have been i ns i ders of the second for the 
prev i ous s i x  mon ths . These def i n i t i ons are qui te broad, but i t  
shou l d  be noted t ha t  s .  1 25 wou l d  not i.mpose any l i ab i l i ty unl ess 
a member of the c l as s  uses spec i f i c  con f i den t i a l  i nforma t i on for 
h i s  own benef i t  or advant age i n  a t r ansac t i on i nvo l v i ng a 
secur i ty of a corpor a t i on of wh i ch he i s  an i ns i der or a deemed 
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i ns i der . 
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X i  I .  

R E L A T I ONSH I P  OF MAJOR I T Y  AND M I N OR I T Y  

1 .  P roposed Remed i es :  Gener a l  D i scuss i on 

Our proposa l s  are i n tended t o  enab l e  bus i ness to be done 
ea s i l y and ef f i c i en t l y ,  and they therefore do not i nc l ude 
res t r i c t i ve and cumbe r some ( and , we t h i nk i ne f f ec t i ve )  safeguards 
such as the doc t r i ne of l i mi ted corpor a t e  power s ,  the doc t r i ne of 
cons t r uct i ve not i ce ,  and the requ i r ement of cou r t approva l for 
impor t ant changes i n  capi t a l i za t i on .  We t h i nk tha t the d r a f t  Act  
wou l d  confer great  advant ages in  t hose cases i n  wh i ch bus i ness i s  
car r i ed on hones t l y for the common benef i t  of the shareholder s ,  
that  i s  t o  say , i n  the vast  major i t y of cases . We t h i nk t h a t  i t  
must be r ecogn i zed , however , that  there wi  1 1  be some cases i n  
which those who con t r o l  a corpor a t i on w i  1 1  act i n  a way wh i ch i s  
unf a i r  to those who do not cont r o l  i t ,  whether by seek i ng a 
d i sc r i m i natory advantage for t hemse l ves a t  the expense of the 
m i nor i ty or by chang i ng the ground r u l es govern i ng the conduc t of 
the corpora t i on' s bus i ness ; and we therefore t h i nk tha t the 
proposed ABCA must i nc l ude measures des i gned to prevent and t o  
correct t h e  abuse of t h e  power of con t ro l . 

We are , then , cons i der i ng a t  t h i s  po i n t  two i n teres t s  of 
shareho l der s .  One i s  that  t he i r  corpor a t i on' s bus i ness be 
conduc ted e f f i c i en t l y .  The second i s  that  t he i r  corpor a t i on' s 
bus i ness be conduc ted f a i r l y and hones t l y  i n  t he i r  col l ec t i ve 
i n teres t .  Measures i n t ended so l e l y  t o  promote one i n terest are 
l i ke l y  to derogate from the promot i on of the o t her , and the 
s t r i k i ng of the proper ba l ance i s  not easy.  

Our proposa l s  f o l l ow the CBCA i n  gener a l , and we can adopt 
what the d r a f t e r s  of the CBCA had to say about the s t r i k i ng o f  
the ba l ance between ef f i c i ency and f a i r ness ( P roposa l s ,  p .  1 58 ) : 

4 7 4 .  A l t hough many of the subs t an t i ve 
prov i s i ons of the D r a f t  Act  are comp l emented 
by spec i f i c  r emed i e s  to enforce comp l i ance 
w i t h  d i screte r u l es ,  we t h i nk that for two 
reasons these spec i f i c  r emed i es must be 
bu t t ressed by other remed i es hav i ng much 
w i der app l i c a t i on .  F i r s t , the D r a f t  Act  i s  
e x t raord i nar i l y permi s s i ve ,  for i t  omi t s  
a l together the t r ad i t i ona l - - and we t h i nk 
l arge l y  forma l i s t i c  - - sa feguards such as 
m i n i mum cap i t a l  con t r i bu t i on s ,  l i mi ted and 
c l ea r l y  spec i f i ed objec t s ,  s t a t u tory 
r es t r i c t i ons on cond i t i ons a t t ached t o  shares 
and so on , a l lowing con s i derab l e  scope for 
mi sconduc t ,  and therefore requ i r i ng f a s t  
e f f ec t i ve remed i es to prevent abuse o f  the 
r i g h t s  o f  persons hav i ng an i n teres t i n  a 
bus i ness corpor a t i on .  Second , g i ven the 
protean qua l i ty of the bus i ness corpor a t i on 
as a l eg a l  i ns t i t u t i on and the seem i ng l y  
i nexhaus t i b l e  i ngenu i t y o f  the unscrupu lous 
t o  exp l o i t  t h i s qua l i ty t o  fUr ther t he i r  own 
ends , i t  i s  impos s i b l e  for the d r a f t sman t o  
a n t i c i pa t e  a l l t h e  poss i b i l i t i es o f  mi suse.  



T h a t  i s  not to say , however , tha t t he gener a l  
remed i es set out i n  P a r t  1 9 . 0 0 have been 
t acked on as an a f ter though t .  l rfl) l i ed l y ,  a t  
l ea s t , the proposed remed i es ref l ect three 
fundamen t a l  po l i c i e s . 

4 7 5 . F i r s t , the s t ructur i ng of a bus i ness 
corpor a t i on as an i dea l " deroc r a t i c "  po l i ty ,  
wh i l e des i r ab l e ,  i s  not a t  a l l  a comp l e te 
answer to the prob l em of s a t i s f actor i l y 
reso l v i ng corporate d i spu t es . Throughout the 
D r a f t  Act s t ructur i ng techni ques such as 
pre-emp t i ve r i gh t s  and cumu l a t i ve vo t i ng are 
not on l y  legi t i ma t ed but pos i t i ve l y  
encouraged . Never the l ess they are 
de l i berate l y  not made mand a t or y ,  a po l i cy 
wh i ch wou l d ,  i n  our op i n i on ,  over - empha s i ze 
t he i r  most usefu l func t i on - - i . e . , as c l ose 
corpor a t i on p l ann i ng too l s - - and thus d i s t r act 
a t t en t i on from the rea l prob l em of prov i d i ng 
effec t i ve remed i es to prevent or a t  l east  to 
fur n i sh compensa t i on for demon s t r a b l e  wrongs . 

4 7 6 . Second , we t h i nK t h a t  the best means of 
enforc i ng a corpor a t i on l aw is  to confer 
reasonab l e  power upon the a l l eged l y  agg r i eved 
par t y  to i n i t i a te l eg a l  act i on to reso l ve h i s  
prob l em ,  maK i ng the D r a f t  Act l ar ge l y  
se l f -enforc i n g ,  obvi a t i ng the need for 
sweepi ng admi n i s t r at i ve d i scret i on and harsh 
pen a l  sanct ions , and , a t  t he same t i me ,  
forc i ng reso l u t i on o f  the i s sues before the 
cour t s ,  wh i ch have the procedures , the 
mach i nery and the expe r i ence tha t enab l e  t hem 
be t t er than any other i ns t i tut i on to dea l  
w i t h  such probl ems . I nc l uded wi t h i n  t h i s 
concep t ,  of course , i s  the M appr a i sa l '' r i ght 
conferred upon each shareho l der by s .  1 4 . 1 7 ,  
wh i c h  ent i t l es a shareho l der to wi thdraw h i s  
i nvestment a t  an objec t i ve l y  app r a i sed pr i ce 
i n  the event of a fundamen t a l  change i n  the 
bus i ness or a f f a i r s  of the corpor a t i on .  

4 7 7 . T h i rd ,  the remed i es provi ded i n  the 
D r a f t  Act recogn i ze that  corpor a t i on l aw- - and 
par t i cu l a r l y  the du t i es of o f f i cer s , 
d i rec tors and domi na t i ng shareho l ders of 
corpor a t i ons - - i s  i n  a very f l u i d  s t a t e ,  
ref l ec t i ng the uncer t a i n  r o l e  o r  i den t i t y of 
the bus i ness corpor a t i on i n  contemporary 
soc i e t y .  For t h i s  reason we have f r equen t l y  
es t ab l i shed on l y  very broad qua l i ty s t andards 
of conduct ( e . g . , s .  9 . 1 9 refer r i ng to du t i es 
of d i r ectors and o f f i ce r s  and s .  1 9 . 04 
re l a t i ng to "oppress i ve or unf a i r l y 
prejud i c i a l "  conduct of management or 
domi nant shareho l der s ) ,  permi t t i ng the cou r t s  
t o  determine whe ther there h a s  been fa i l ure 
to cOfJl) l y  w i t h those s t andards , tha t i s ,  to 
con t i nue to deve l op the common l aw of 
respons i b i l i t y of corpo r a t e  management 
unhampered by the l eg a l  fet t er s  crea ted at a 
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t i me when cou r t s  were preoccup i ed wi t h  
enforc i ng "democr a t i c " s t ructures - ­
par t i cu l ary vot i ng power - - as the one rea l 
object of the l aw .  I nves t i ga t i on by a 
governmen t agency i s  a l so prov i ded for , but 
i t  is essent i a l l y a r e s i dua l r emedy , 
ava i l ab l e  to reso l ve prob l ems that  cannot be 
adequa t e l y  dea l t  wi t h  by ord i nary l i t i g a t i on .  

4 7 8 .  The remed i a l  techni ques emp l oyed i n  the 
D r a f t  Act f a l l ,  ana l y t i ca l l y ,  i n to s i x  
c a t egor i es that  can be bes t  e xp l a i ned by 
conc rete i l l u s t r a t i ons . 

i 1 )  D i sc losu r e :  access to corpor a t e  
records and l i s ts of shareho lders under s .  
4 . 0 3 ,  pub l i ca t i on of i n s i der repor t s  under s .  
1 0 . 0 3 ,  and d i sc l osure of f i nanc i a l  s t a t ements 
under s .  1 3 . 0 1 , 1 3 . 0 3 ,  1 3 . 05 and 1 3 . 06 .  

( 2 )  S t ructur a l  techniques : pre-emp t i ve 
r i gh t s  refer red to i n s .  5 . 05 ,  cumu l a t i ve 
vot i ng refer r ed to i n  s .  9 . 06 ,  and 
shareho l der proposa 1 s under s .  1 1 . 05 .  

( 3 )  C i v i  1 a c t i o n :  i rJl>roper i ns i der 
t r a d i ng under s .  1 0 . 04 ,  cou r t  r ev i ew of an 
e l ec t i on of d i r ec to r s  under s .  1 1 . 1 3 ,  and a 
res t r a i n i ng order i n  respect of an unt rue 
s t a tement made in t he course of a proxy 
s o l i c i t a t i on under s .  1 2 . 08 .  

( 4 )  Admi n i s t r a t i ve 
proceed i ngs : revoc a t i on of corpo r a t e  name 
under s .  2 . 08 ,  cance l l a t i on of cer t i f i ca t e  of 
i ncorpor a t i on under s .  1 7 . 0 3 ,  or  
i nves t i ga t i on under Part  1 8 . 0 0 .  

( 5 )  D i rector ' s per son a l  
1 i abi 1 i ty: i rJl>roper purchase or r ederrpt i on 
of a corpora t i on' s shares , i mpr oper payment 
of a commi s s i on i n  respect of t he s a l e  of 
shares , i mproper payment of a d i v i dend , or 
maK i ng an i mproper l oan or guarantee , etc . , 
a l l  of wh i ch are referred to i n s .  9 . 1 6 .  

( 6 )  Pena l t i es : f a i l u r e  t o  ma i n t a i n  
records under s .  4 . 02 ,  refusa l to permi t 
access to cor·pora te records under s .  4 .  0 3 ,  
f a i l ure t o  f i l e a n  i ns i de r  repor t under s .  
1 0 . 02 ,  or f a i l ur e  t o  d i s t r i bu t e  f i nanc i a l  
s ta temen t s  under s .  1 3 . 06 .  

The foregoing examp l es are of course not 
comp l et e .  They have been se l ec ted on l y  for 
i l l us t r a t i ve purposes . 

4 7 9 .  The major premi se of t h i s P a r t  i s  that 
a corpora t i ons A c t  shou l d  be l a rge l y  
se l f -enfor c i ng b y  c i v i  1 act i on i n i t i a ted by 
the aggr i eved par t y ,  not by severe pen a l  
sanc t i ons o r  sweep i ng i nves t i ga tory power s .  



I f  t h i s  po l i cy i s  not adopted , i t  i s  our 
op i n i on ,  g i ven the s t a te of the common l aw ,  
that we must con t i nue t o  r e l y  on ever broader 
powers of i nves t i ga t i on as a means to remedy 
corpor a t e  i l l s ,  wh i ch become i ncreas i ng l y  
comp l e x  as bus i nesses become more and more 
soph i s t i ca ted . 

We turn now to a cons i der a t i on of the pr i nc i p a l  remed i es 
wh i ch our proposa l s  wou l d  g i ve to shareho l ders . 

2 .  I nves t iga t i ons 

( a )  Purposes of I nves t iga t i ons 

1 2 3  

The draf ter s o f  the CBCA had th i s  to say about the purposes 
of the system of i nves t i ga t i on ! P roposa l s ,  p .  1 54 1 : 

4 6 4 . The system of i nspec t i on i s  des i gned to 
serve two purposes . F i r s t , i t  i s  a va l uab l e  
weapon i n  the armoury ava i l ab l e  to 
shareho lders as a protec t i on aga i ns t  
mi smanagemen t . A l though P a r t  1 9 . 0 0 of the 
D r a f t  Act [ CBCA P a r t  X I X ]  grea t l y  extends and 
i mpr oves the means of redress open to 
i nd i v i du a l  shareho lders i n  the cour t s ,  i t  
wi  1 1  a l mos t  cer t a i n l y  be t rue i n  many cases 
that even the mos t soph i s t i ca ted l i t i ga t i ve 
weapons w i l l  be va l ue l es s  for l ack of 
i nforma t i on as to the det a i l s  of suspec t ed 
mi smanagemen t . That i n forma t i on i s ,  by i t s 
very n a ture , l i ke l y  to be known by the 
suspected wrongdoers and un l i ke l y  to be known 
or vo l un t a r i l y d i sc l osed to those seek i ng to 
comp l a i n  of the suspected wrongdoi ng .  
Accord i ng l y ,  we have provi ded i n s .  1 8 . 0 1 ( 2 )  
t h a t  i f  an app l i ca n t  can sa t i sfy the cou r t  
that there are c i rcumstances sugges t i ng 
wrongdo i ng ,  an i nves t i g a t i on order may be 
made i n  a i d  of l i t i g a t i on .  

4 6 5 .  Moreover , there i s  a pub l i c  i n terest i n  
the proper conduct of corpor a t e  a f f a i r s ,  and 
whi l e  the protec t i on of the pub l i c  i n terest 
may be a by - product of the protec t i on of 
shareholder i n teres t s , we are not persuaded 
that i t  i s  a necessary by-product . 
Accord i ng 1 y ,  s .  1 8 .  0 1  I 1 I provi des for an 
app l i ca t i on by the Reg i s t r a r . 

Professor LCB Gower says i n  h i s d r a f t  Ghana Code , a t  page 
6 2 ,  refer r i ng t o  the power s  of i nves t i ga t i on i n  the l a test 
E ng l i sh Ac t :  

They have proved one of the most effec t i ve 
safeguards aga i ns t  abuse ; the poss i b i l i ty o f  
a n  i nves t i g a t i on i s  i n  i t se l f  a n  i nducement 
to behave w i th propr i e t y ,  the threat of an 
i nves t i g a t i on may cause i mpropr i e ty to be 
ended vo l u n t ar i l y ,  and an actua l 
i nves t i g a t i on may br i ng t o  l i ght for the 
f i rs t  t i me  f ac t s  wh i ch w i l l  enab l e  l ega l 
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proceed i ngs ( c i v i l or c r i m i na l )  to be t aken . 

We t h i nk that these cons i de r a t i ons i ndeed requ i re that the 
l aw prov i de the machinery for an out s i de i nves t i g a t i on of a 
corpor a t i on ' s a f f a i r s  i n  a proper case . The CBCA provides that 
mach i nery and we agree wi t h  i t .  

( b )  Con t r o l  of the sys tem of I nves t iga t i ons 

In E ng l and ,  the Compan i es Act o f  1 948 p l aced in the hands of 
the Board of T r ade the respons i b i l i t y  for dec i d i ng upon and 
conduc t i ng an i nves t i ga t i on ,  and one a l terna t i ve wh i ch we must 
con s i der i s  whether the proposed ABCA shou l d  g i ve that 
respons i b i l i ty to a government agency such as the Secur i t i es 
Comm i s s i on .  However , whi l e  i nves t i g a t i ons shou l d  be 
i nves t i ga t i ons and not adjud i c a t i ons , they are part of a process 
wh i ch may we l l  a f fect the c i v i  1 and c r i m i n a l  r i g h t s  and 
l i ab i l i t i es of i nd i v i dua l s ;  and i t  seems to us t ha t ,  a l t hough the 
cou r t  i s  not an appropr i a te body to dec i de to carry out an 
i nves t i g a t i on ,  i t  i s  the appropr i a t e  body to dec i de when an 
i nves t i g a t i on i s  just i f i ed ,  who shou l d  carry i t  out ,  what powers 
are needed , and what ground r u l es shou l d  be l a i d  down for i t .  
ACA s .  1 60 provides for the appo i n tment of i nspectors by the 
cour t ,  and CBCA s .  2 2 3 (  1 )  provides for both appo i n tment and 
superv i s i on by the cour t .  S .  222 1 1  I and 1 2 1  of the d r a f t  Act 
wou l d  accor d i ng l y  provide for an app l i ca t i on to,  and an order by , 
the cour t ,  for an i nves t i gat ion o f  a corpor a t i on' s a f fa i r s ,  and 
s .  2 2 3  wou l d  provide for the appo i ntment and supervi s i on of the 
i nspector by the cour t .  

That  i s  not to sugge s t  that the Secur i t i es Commi s s i on shou l d  
not have a p a r t  i n  the system; i ndeed , we t h i nk that , through i t s 
D i rector , who wou l d  have a number of func t i ons under Par t 1 8  of 
the proposed Act , i t  shou l d  have an i mpor tant  par t ,  t hough not 
one that  i t  wou l d  p l ay very frequen t l y .  I n  the case of 
corpor a t i ons wh i ch d i s t r i bu te secur i t i e s  to the pub l i c ,  
i nves t i gat i ons are c l ose l y  re l a ted t o  the protec t i on o f  the 
i nves t i ng pub l i c ( wh i ch i s  the pr i ma r y  func t i on of the 
Commi s s i on ) , and i n  other cases , the Commi s s i on i s  the body w i t h  
the greatest exper t i se and s t a f f . I t  i s  the body to wh i ch 
agg r i eved persons have turned i n  the past and are l i ke l y  to turn 
in the f u ture . We therefore t h i nk that the D i rector of the 
Secur i t i e s  Comm i s s i on shou l d  be ab l e  to app l y  to the cou r t  for an 
order for i nves t i ga t i on ;  he wou l d  then i n  a proper case be ab l e  
t o  assume the burden o f  car r y i ng t h e  proceed i ngs o n  beha l f  of 
agg r i eved shareho l ders or in the pub l i c i nteres t .  We t h i nk that 
for the same reasons the cou r t  shou l d  be ab l e  to appo i n t  h i m  to 
conduct i nves t i ga t i on s ;  and we t h i nk that  for h i s  ass i s tance i n  
protec t i ng the i nves t i ng pub l i c  t he D i rector shou l d  rece i ve 
i n forma t i on about app l i ca t ions for i nves t i g a t i ons and cop i es of 
the repor t s  o f  i nves t i gator s .  S .  2 22 1 1  I of the dr a f t  Act wou l d  
therefore i nc l ude the D i rector among t hose who may app l y  for an 
i nves t i ga t i on ,  and s .  2 23 1 1 I wou l d  a l l ow the cou r t  t o  appo i n t  h i m  
as the i nspector . 

We shou l d  perhaps men t i on that  for a l ong t i me  the power to 
order an i nves t i gat ion was g i ven to the L i eutenant Governor i n  
Counci 1 by the ACA , and i ndeed , ACA s .  1 6 1  s t i l l  con t a i ns 
l anguage refer r i ng to that power . However , ACA s .  1 60 was 
amended i n  1 97 0  to g i ve the power to t he cour t s .  I t  a l mos t goes 
wi thout say i ng that  i t  i s  not appropr i a te that  the L i eutenant 
Governor i n  Counci l shou l d  have the func t i on o f  supervi s i ng a 
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system of i nves t i g a t i on of par t i cu l ar corpor a t ions , and the d r a f t  
A c t  wou l d  not g i ve i t  t o  h i m .  

ACA s .  1 6 0  a l lows a COI'll'any i t se l f  t o  appo i n t  i nspectors to 
conduct an i nves t i ga t i on .  The CBCA does not , and we do not t h i nk 
that  the proposed ABCA shou l d  do so . Those who have the power to 
procure a reso l u t i on for an i nves t i ga t i on cou l d  use that power to 
appo i n t  d i rec tors who wi l l  i nves t i g a t e .  and i f  the d i rec tors need 
the ext raor d i na r y  powers ava i l ab l e  under the Act , they wou l d  be 
a b l e  to app l y  for a cour t - appo i n ted i nspector . We unde r s t and 
that  the company' s power under the ACA i s  r a r e l y  used ; a long 
ser v i ce of f i c i a l  of the Compan i e s  B r anch i nforms us that he can 
on l y  remember one such appo i n tment i n  recent year s .  

! c l  R ight to M?£..!.y 

The pr i nc i p a l  purpose of a sys t em of i nves t i ga t i ons i s  to 
af ford shareho l ders protec t i on aga i ns t  m i s - management of 
corpor a t i ons . A shareholder therefore shou l d  have the r i ght to 
app l y  for an order for an i nves t i g a t i on .  

A var i e ty of requ i remen t s  have been i mposed upon the 
app l i cants by d i f feren t s t a tutes , e . g  . .  that  they ho l d  a tenth or 
a f i f th or a fou r t h  of the i ssued shares , or that they i nc l ude a 
cer t a i n  number of shareho l de r s  or a percentage of shares or bot h .  
P r esumab l y  such requi rements r e f l ec t  a n  op i n i on that a procedure 
so upset t i ng  and poten t i a l l y  damag i ng as an i nves t i ga t i on shou l d  
on l y  be i ns t i tu ted for persons w i t h  a l eg i t i mate and sub s t an t i a l  
i n terest i n  the corpor a t i on .  The OBCA , the CBCA , the Man CA , and 
the SBCA have, however , abo l i shed any numer i c  requ i remen t , and we 
recommend that  the proposed ABCA fo l l ow them i n  so doi ng . There 
i s  no evi dence that the open i ng of the f l oodgates by the 
abo l i t i on of a numer i c a l  qual i f i ca t i on wou l d  br i ng about a spa te 
of i nves t i gat i ons ; the poten t i a l  respons i b i l i ty for cos t s  i t se l f  
i s  sober i ng .  And the f l oodga tes wou l d  rema i n  under the con t r o l  
o f  the cour t s ,  who have t r ad i t i ona l l y been careful  to avo i d  undue 
i n ter ference i n  the a f f a i r s  of corpor a t i ons . A numer i ca l  
qua l i f i ca t i on i s  an undu l y  i nh i b i t i ng obs t ac l e  i n  the way of a 
shareholder who wan t s  an i nves t i ga t i on ,  and , s i nce the order i s  
d i scre t i onar y ,  the cou r t s  wi  1 1  t ake i n to account the l eg i t i macy 
or other w i s e  of h i s  reasons for seek i ng the i nves t i ga t i on .  

CBCA s .  222 1 1 )  goes f a r ther . I t  permi t s  a " secur i ty ho l de r "  
t o  app l y ,  and t h a t  term i nc l udes the ho l de r s  o f  a bond , 
deben tur e ,  note or other i ndebtedness or guarantee of a 
corpor a t i on .  We do not t h i nk that  a s  a gene r a l  r u l e  a cred i tor 
shou l d  be ab l e  to app l y  for an i nves t i gat i on ;  however ,  the ho l der 
o f  a bond or deben ture wh i ch can be conver ted into shares has a 
l eg i t i ma t e  i n terest i n  the management of a corpor a t i on ,  and we 
can see a l so a case i n  wh i ch there i s  grounds for susp i c i on that 
a corpor a t i on ( t hough s t i l l  sol vent so that i t  cannot be put i nto 
bankrup tcy)  has been set up as par t of a scheme to defr aud 
i nvestor s .  Aga i n ,  we t h i nk that  the good sense of the cour t ,  and 
t he j ud i c i a l  exer c i se of i t s d i scre t i on to grant or refuse an 
order for an i nves t i gat i on ,  w i l l  be suf f i c i en t  protec t ion aga i ns t  
the gran t i ng o f  unwar r anted orde r s  for i nvest igat i on a t  the 
i ns t ance of t he ho l de r s  of debt ob l i ga t i ons . We accor d i ng l y  
recorrmend that  a " secur i ty ho l de r "  be ent i t led to app l y  for an 
order for an i nves t i ga t i on .  

We have a l ready men t i oned the func t i on of the D i rector of 
the Secur i t i e s  Commi ss i on .  We t h i nK that he shou l d  be ab l e  to 
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app l y  for an order for i nves t i g a t i on ,  so that he cou l d  i n  a 
proper case remove the burden of the proceed i ng s  f rom a 
comp l a i n i ng shareho l der , or so that he cou l d ,  upon occas i on ,  
l aunch an app l i ca t i on where there i s  a w i der pub l i c  i n terest to 
be ser ved . S .  2 22 1 1 1  of the d r a f t  Act wou l d  g i ve ef fec t to these 
v i ews . 

( d )  Scope of i nves t igat i on 

CBCA s .  22 2 1 1 I a l l ows a secur i t y ho l der to app l y  for an 
i nves t i g a t i on not on l y  of t he corporat i on wh i ch i ssues the 
secur i t y but a l so of i t s a f f i l i a ted corpor a t i on s ,  i . e . , i t s 
parent , i t s subs i d i ar i es , and other CBCA corpor a t i ons con t r o l l ed 
by the s ame person or corpor a t i on .  That i s  an ex tens i on of the 
sys tem of i nves t i ga t i on ,  and i t  may be thought that  the secur i t y 
holder ' s  r i g h t s  shou l d  e x t end on l y  to the corpor a t i on the 
secur i t i es of wh i ch he ho l d s . There a r e  argumen t s  i n  favour of 
the extended prov i s i o n ,  however .  I t  i s ,  we t h i nk ,  c l ea r  that the 
power to i nves t i ga t e  a subs i d i ary i s  des i r ab l e ,  because 
mi smanagemen t of the subs i d i ar y  a f fec t s  the paren t .  But , more 
than tha t ,  i t  i s  pos s i b l e  to d i v i de among seve r a l  corpor a t i on s  
what i s  i n  subs tance one commerc i a l  ven ture , and t o  have the 
seve r a l  corpor a t i ons buy i ng ,  s e l l i ng and furn i sh i ng servi ces 
among t hemse l ve s ;  i n  such a case , to a l l ow on l y  one corpor a t i on 
to be i nves t i gated wou l d  be to make i t  d i f f i cu l t  or imposs i b l e  to 
unrave l the who l e  scheme . We accord i ng l y  recommend that  the 
power to i nves t i ga t e  e x t end to a f f i l i a ted ABCA corpor a t i on s ,  and 
s .  2 2 2 (  1 1  of the d r a f t  A c t  i s  draf ted accor d i ng l y .  I ndeed , we 
t h i nk that  i t  shou l d  be e x t ended somewhat fur ther than the CBCA 
extends i t ;  s .  22 2 1 1  I of the d r a f t  Act wou l d  ex tend i t  to i nc l ude 
a f f i l i a tes wh i ch are s t i l l  under the ACA . The power , however , 
appe a r s  to us to be an i n tegr a l  par t of the bas i c  l aw of bus i ness 
corpor a t i ons and we do not t h i nk that the proposed A B CA shou l d  
t r y  to app l y  i t  t o  e x t r a -prov i nc i a l  corpor a t i ons . 

( e )  Grounds for app l i ca t i on 

CBCA s .  2 22 ( 2 )  s e t s  out the grounds for an app l i ca t i on for 
an i nves t i ga t i on order . They come down to two : suspec t ed f r aud , 
whether as a scheme or i n  f ac t ;  and a l l eged oppres s i on of 
secur i t y ho l der s .  We t h i nk that these a r e  proper grounds , and s .  
2 22 ( 2 )  of the d r a f t  Act  ref l ec t s  that v i ew .  We have however ,  
changed the wor d i ng f rom t h a t  of CBCA s .  2 22 < 2 1  to ensure that 
the cou r t  w i l l  not con s t rue i t  as requ i r i ng t ha t  the facts  be 
proven before the order for i nves t i ga t i on to ascer t a i n  the facts 
can be gran ted . 

( f )  Conduct of the i nves t iga t i on 

Under the CBCA i t  i s  for the cou r t  i n  each case to decide 
who i s  to conduct the i nves t i ga t i on ( i . e . , who the i nspec tor i s  
to be l and what powers he i s  to have , and to g i ve d i r ec t i ons for 
the conduct of the i nves t i g a t i on ;  the CBCA i t se l f  does not say 
who the i nspec tor i s  to be and does not confer powers upon h i m .  
I t  i s ,  o f  course , not to be expec ted that a judge wi l l  s i t  down 
and dev i se a p l a n :  what i s  to be expec ted i s  that  i n  the f i r s t  
i ns t ance the app l i cant w i  1 1  have t o  s a t i s f y  the judge t h a t  the 
order shou l d  be made and t ha t  the app l i can t ' s p l an i s  
appropr i a t e ,  and that  therea f t er any i n teres t ed par t y  w i l l  have 
the r i ght to ask the judge to change the r u l es i n  whatever way i s  
appropr i a t e .  We agree w i t h  t h i s  approach and s .  222 and 2 2 3  of 
the d r a f t  Act adopt i t .  
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The powers wh i c h  the cou r t  can g i ve the i nspector under CBCA 
s .  22 3 \ 1 )  are exten s i ve .  I t  can au thor i ze h i m  t o  enter premises 
and to exam i ne documen t s  and records ; i t  can order the produc t i on 
of documents and records to h i m ;  and i t  can author i ze h i m  to 
conduct a hear i ng ,  admi n i s ter oa ths and examine w i tnesses under 
oa t h .  I n  connec t i on w i t h  the l a t ter powers i t  can prescr i be 
r u l es for the conduct of the hea r i ng and requ i re wi tnesses to 
a t tend and g i ve ev i dence under oa t h .  We t h i nk that  these powers 
are approp r i a t e  and adequa t e ,  and s .  2 2 3 1  1 )  of  the d r a f t  Act 
fo l l ows the CBCA . 

We envi sage that the i nspec tor wou l d  conduct an i n i t i a l  
exam i na t i on of documen t s  and records . We wou l d  a l so expect h i m  
to ask of f i ce r s  and empl oyees of t he corpor a t i on for such 
i n forma t i on and c l ar i f i ca t i on as h i s  progres s i ng exami na t i on 
sugges t s . Then he may t h i nK i t  proper to t aKe evi dence under 
oath on i mpor t an t  ma t ters or from w i t nesses whose r o l es are 
i mpor t an t , who may a t tend vo l un t a r i l y or be compe l l ed to do so by 
cou r t  order . F i na l l y ,  he wi l l  prepare a report wh i ch wi 1 1  be 
made to the cour t ,  wi t h  a copy to the D i rector o f  the Secur i t i es 
Commi s s i on ,  and , un l es s  the cou r t  o t herw i se order s ,  w i t h  a copy 
to the corpor a t i on' s aud i tor as we l l .  

The i nspector shou l d  act t hroughout as an i nves t i gator and 
i n  an i nves t i ga t i ve capac i t y .  H i s  report wou l d  maKe s t a tements 
of fact and opi n i on ;  i t  wou l d  have i mpor t an t  p r ac t i ca l  e f fec t s ;  
and s .  230 o f  the d r a f t  Act wou l d  make i t  admi s s i b l e  a s  evi dence 
of the f a c t s  s t ated i n  i t .  I t  w i l l  not ,  however , adjud i cate upon 
r i gh t s , nor w i l l  i t  e s t ab l i sh f a c t s  and op i n i ons for l ega l 
purposes . Care shou l d  therefore be t aken to see that  h i s  
proceed i ngs are not t reated a s  adjud i ca t i ve and a s  requ i r i ng the 
forma l t r appi ngs of adver sar i a l  procedure . We t h i nk that the 
references i n  CBCA s .  2 2 3 ( 1 ) 1 f l  and s .  ( g )  ( wh i ch we have 
fo l l owed ) to a " hear i ng , "  and some aTrb i gu i t y  i n  CBCA s .  22 5 1 2 1  
dea l i ng w i t h  t he r i gh t  to counse l ,  tend to obscure the 
i nves t i ga t i ve nature of the proceed i ngs ; wh i l e we have car r i ed 
forward the references to " hear i ng s "  we have c l ar i f i ed s .  22 5 ( 2 )  
so that  i t  wou l d  g i ve the r i ght t o  counse l on l y  t o  a wi tness who 
i s  bei ng exami ned . 

The d r a f t  Ac t wou l d  make prov i s i on for the degree of 
con f i den t i a l i t y to be a t t ached to var i ous s t ages of the 
proceed i ngs . The subject i s  dea l t  w i t h  i n  the commen t s  on those 
sec t i ons i n s .  222 to 224 of the d r a f t  Act , and w i l l  not be 
d i scussed her e .  

( g )  Cos t s  

A major bar r i er i n  the way of a shareholder who wants a n  . 
i nves t i ga t i on i s  the common l eg i s l a t i ve prov i s i on that  he may be 
compe l l ed to pu t up secur i t y for cos t s ,  of wh i ch ACA s .  1 60 1 3 1  i s  
typica l .  We agree w i ththe po l i cy o f  the CBCA s .  22 2 1 4 1 , which 
provides that an app l i cant i s  not requ i red to g i ve secur i ty cos t s  
and , s .  2 22 1 4 1  of  the dr a f t  Ac t f o l lows i t .  

The cos t s  of any app l i ca t i on to the cou r t  i s  w i t h i n  the 
cour t ' s d i scret i o n .  The cos t s  of the i nves t i ga t i on i t s e l f ,  
however , wh i ch are l i ke l y  to be substant i a l , shou l d  be dea l t  wi t h  
b y  the s t a t u t e .  CBCA s .  2 2 3 1 1 1 1 1 1  a l l ows the cou r t  to requ i re 
the corpor a t i on to pay the cos ts but does not go fur ther . We 
t h i nk t h a t  the system of i nves t i ga t i ons i s  i n  t he i n teres ts of 
corpor a t i ons , and s .  2 2 3 1 3 1  of  the d r a f t  Ac t wou l d  go somewhat 
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fur t her than does the CBCA by i mpos i ng l i ab i l i ty for the cos t s  
upon the corpor a t i on i n  the absence o f  a cou r t  order . S .  
2 2 3 1 1  ) ( k )  of the d r a f t  Ac t wou l d  a l so go fur t her than the CBCA by 
errpower i ng the cou r t  to i mpose l i ab i l i ty for cos t s  upon " any 
person " , a term wh i ch might i nc l ude the app l i cant or the 
wrongdoer s ;  we t h i nK that the cou r t  shou l d  be ab l e  to make 
whatever order i s  appropr i a te i n  the c i rcums t ances of the 
par t i cu l ar case . 

3 .  Appr a i s a l  R ight 

( a )  Gene r a l  d i scuss i on 

We now turn to one of the mos t i mpo r t an t  i nnova t i ons wh i ch 
shou l d  be con s i dered for the proposed ABCA . I t  i s  the " appra i s a l  
r i gh t " ,  wh i ch has a l ready been refer red to i n  our d i scuss i on of 
changes i n  the cons t i tut i on of corpor a t i on at p .  48 of t h i s  
Repor t ,  i . e . , the r i gh t  o f  a mi nor i ty shareholder t o  requ i re the 
corpor a t i on ,  i f  i t  changes cer t a i n  fundamen t a l  ground ru l es 
gover n i ng the corpor a t i on or i t s bus i ness , to buy h i m  out a t  a 
pr i ce represen t i ng the f a i r  va l ue of h i s  shares . I t  i s  now t i me  
to exam i ne that r i ght , i t s nature , i t s es t ab l i shment , and i t s 
enforcement . 

One of the bas i c  propo s i t i ons of our bus i ness corpor a t i on 
l aw i s  that  the major i ty must have i t s way . A sharehol der 
presumab l y  becomes a shareho l der i n  t he knowl edge that t h i s  i s  
s o .  He h a s  made h i s  bed and mu s t  l i e i n  i t  whether i t  proves to 
be a bed of down or a bed of n a i l s ,  and even , i n  some cases , i f  
the act i ons of the major i ty have t r ans formed i t  from a bed o f  
down t o  a bed of na i l s .  A share i s  proper t y  and the major i ty are 
ent i t l ed to use t he i r  proper t y  as they see f i t .  There i s  a 
con t ractua l aspect to the r e l a t i onsh i p  among shareho l der s ,  and 
that  re l a t i onsh i p  a l l ows the major i ty to r u l e  and even to change 
the ground r u l es .  There are of course l i mi t s  to these 
propos i t i ons , but the l ot of the m i nor i ty shareholder may be an 
unhappy one i ndeed . 

The l aw wh i ch we have descr i bed has been percei ved as be i ng 
undu l y  harsh upon the m i nor i t y shareho l der . One reac t i on has 
been to make i t  eas i er for h i m  to obt a i n  re l i ef aga i ns t  
oppres s i on . Another , wh i ch has been adopted by mos t of the 
Amer i can s t a t e s ,  by B r i t i sh Co l urrbi a ,  Ontar i o ,  the CBCA , the Man 
CA and the SBCA , and wh i ch i s  under d i scus s i on her e ,  has been to 
g i ve the mi nor i ty shareholder a " r i gh t  to d i ssen t "  or an 
" appr a i s a l  r i gh t " .  

The jur i sd i c t i ons wh i ch have adopted the appr a i s a l  r i gh t  
recogn i ze the r i gh t  o f  the major i t y t o  have t he i r  way . I ndeed , 
wi t h i n  the broad ground r u l es wh i ch app l y  to the company they 
g i ve the m i nor i ty no recourse i n  the absence of ou t r i gh t  f r aud ,  
oppres s i on or d i sc r i mi natory t r ea tmen t .  However , i f  the major i t y 
want to change the broad ground r u l es , the m i nor i t y .  t hough 
unab l e  to prevent the change , are ent i t l ed i n  those j ur i sd i c t i ons 
to demand that  the company buy t hem out at f a i r  va l u e ;  the 
major i ty can do what i t  wan t s  but i t  cannot ho l d  the mi nor i ty 
cap t i ve i n  an under t ak i ng fundamen t a l l y  d i f ferent from that wh i ch 
everyone or i g i na l l y contemp l a t ed ,  or i n  a pos i t i on wi th i n  the 
company fundamen t a l l y  d i f ferent f r om  that wh i ch the m i nor i ty 
purchased . 
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The e x i s t ence of the appr a i s a l  r i ght g i ves r i se to many 
d i f f i cu l t i es . I t  i s  i n tended to g i ve a bona f i de mi nor i t y a 
weapon aga i ns t  an un f a i r  or unpr i nc i p led major i ty ,  bu t i t  may 
i ns tead g i ve an unf a i r or unpr i nc i p l ed m i nor i ty an oppor tuni ty to 
ex tor t benef i t s f rom the major i t y .  An unquan t i f i ed poten t i a l  
l i ab i l i t y to buy out m i nor i t y shareholders may i nh i b i t bona f i de 
corporate ac t i on . Buy i ng out the mi nor i ty may b l eed the company 
of cash needed for i t s ord i nary a f f a i r s  or for t he car r y i ng out 
of the proposa l wh i ch t r i ggers the appr a i s a l  r i gh t . The 
proceed i ngs to enforce the appr a i s a l  r i gh t  are l i ke l y  to be 
comp lex , l ong -dr awn out and expens i ve .  Never t he l es s , we t h i nk 
that f a i rness to the mi nor i ty requ i res that the appr a i s a l  r i ght 
be i ns t i t u ted , and we recommend accord i ng l y .  There shou l d  be 
some l i mi t beyond wh i ch major i t i es cannot c a r r y  m i nor i t i es , and 
the mere ex i s tence of the appr a i sa l  r i gh t  shou l d  usua l l y cause 
the major i t y and the m i nor i ty to reach a set t l ement . 

The argument for the appr a i s a l  r i ght i s  weaker i f  the 
company' s shares are t r aded : the m i nor i t y shareho l der i s  then 
ab l e  to se l l  h i s  shares and get ou t .  Some Amer i can s t ates have 
accord i ng l y  con fer r ed the appr a i s a l  r i ght on l y  i f  there i s  no 
marke t . There a r e ,  however ,  d i f f i cu l t i e s .  The market may be too 
t h i n  to absorb the shares or to ref l ect t he i r  t rue va l ue ,  and 
markets tend to be t h i nner i n  Canada than the U n i ted S t a tes . The 
market may , and of ten does , f l uctuate so r ap i d l y  that  i t  cannot 
be s a i d  a t  any g i ven moment to ref l ec t  a t r ue va l ue wh i ch shou l d  
be forced Upon a d i ssenter ; the l aws o f  supp l y  and demand may 
produce i nappropr i a te resu l t s  at a g i ven t i me .  Somet i mes t he 
proposed s t ruc t ur a l  change wi t h  which the mi nor i ty a r e  
d i ss a t i s f i ed may depress the market be low the t r ue va l ue of the 
shares . We t h i nK that  the p roposed ABCA shou l d  confer an 
appr a i s a l  r i ght even i f  there i s  a market , and s .  1 84 ( 3 )  wou l d  do 
so . 

( b )  When the appr a i s a l  r ight ar i ses 

Not a l l  " f undamen t a l  changes'' t r i gger the appr a 1 s a l  n gh t  
under CBCA s .  1 84 .  The fol l ow i ng do I s .  1 84 1  1 )  & 1 2 1 1 :  

I 1 1  

I 2 1  

I 3 1  
I 4 1  

I 5 1  

1 6 1  

a change i n  res t r i c t i ons or cons t r a i n t s  on the shareho l der ' s  
shares , 
a change i n  res t r i c t i ons on the bus i ness wh i ch the 
corpor a t i on may car ry on , 
ama lgama t i o n ,  
the t r ansfer of the corpor a t i on' s reg i s t r a t i on to another 
jur i sd i c t i on ( " cont i nuance " ) ,  
the sa l e ,  l ease or exchange of a l l  or subs t an t i a l l y  a l l  of  
the corpor a t i on' s prope r t y ,  
a change i n  the r i gh t s  of the shareholder ' s  shares o r  an 
i ncrease i n  the r i ghts of shares of other c l asses wh i c h  are 
or wi l l  become equa l or super i or . 

We agree that  these are the changes wh i ch are l i ke l y  to make the 
corpor a t i on or i t s bus i ness some t h i ng out s i de the or i g i na l  
contemp l a t i on of the shareho l de r s  and wh i ch shou l d  g i ve the 
mi nor i ty the r i ght to ba i l  out . S .  1 84 1  1 )  and 1 2 1  of  the d r a f t  
Ac t wou l d  s o  prov i de .  
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( c )  Determi na t i on o f  va l ue 

Under CBCA s .  1 84 1 3 1  the shareholder i s  ent i t l ed to the 
" fa i r  va l ue "  of h i s  shares , determi ned as of the c l ose of 
bus i ness on the day before the reso l u t i on was adop ted . I f  Re 
Mani toba Secur i t i es Commi s s i on and Versa t i l e  Cornat Corpor a t i on 
1 1 97 9 )  9 7  D L R  ( 3d ) 45 ( Man . Q . BTi s  r i ght , i t  i s  on l y  a 
r eg i s t ered shareholder who may app l y ,  and he wi 1 1  l ose h i s  
appr a i s a l  r i gh t  i f  he ceases t o  be reg i s tered . 

S .  1 84 of the d r a f t  Ac t wou l d  mere l y  prescr i be the s t andard 
of CQ0"4)ensa t i on as " t he f a i r va l ue "  of the d i ssen t i ng 
shareho l ders'  shares . We t h i nk i t  c l ear t h a t  " market va l ue" 
wou l d  not be an appropr i a te s t andard for shares wh i ch have no 
market or wh i c h ,  because of res t r i c t i ons on t r ansfer , can l ega l l y  
be sold on l y  t o  other shareho lders who w i l l  not buy or who wi l l  
no t pay an approp r i ate pr i ce for them. We t h i nk a l so t ha t ,  for 
reasons g i ven ear l i er in t h i s  Repor t ,  even where there i s  a 
market i t  i s  not appropr i a te to t ake the market va l ue a t  the t i me  
a s  e s t ab l i s h i ng the l eg a l  va l ue for the purpose o f  the appr a i s a l  
r i ght , t hough usua l l y the market va l ue w i l l  be r i gh t  o r  w i  1 1  g i ve 
the par t i es and the cou r t  some i nd i ca t i on o f  what i s  r i ght . For 
wan t of a bet ter s t andar d ,  we t h i nk t h a t  " fa i r  va l ue "  shou l d  be 
accepted . The cou r t  wou l d  then have t o  dec i de i n  each case what 
t he " fa i r  va l ue "  i s  and what to con s i der in ar r i v i ng at i t .  S .  
1 8 4  wou l d  obvi ous l y  leave a broad area of j ud i c i a l  d i scret i on ,  
and wou l d  therefore create uncer t a i n t y ,  but a l eg i s l a t i ve a t tempt 
to achi eve cer t a i n t y  i n  the mu l t i tude of cases i n  wh i c h  the 
appr a i s a l  r i ght might ar i se wou l d ,  we t h i n k ,  cause unfa i rness 
w i thout subs t an t i a l l y  reduc i ng uncer t a i n t y . S .  1 84 ( 3 )  of the 
d r a f t  Act wou l d  g i ve ef fect to our v i ews . 

( d )  P rocedure 

I i I CBCA procedure 

The procedure for asser t i ng a mi nor i ty shareholder ' s  
appr a i s a l  r i gh t  shou l d  be des i gned w i t h  a number of ( of ten 
con f l i c t i ng )  con s i der a t i ons i n  mi nd .  These a r e :  

1 .  Exped i t i on .  
2 .  Cheapness . 
3 .  S i rrp l i c i ty . 
4 .  F a i rness to both s i des . 
5 .  I nducemen t s  to set t l e .  
6 .  The corpora t i on' s need t o  know what f i nanc i a l  prob l em i t  

faces before i t  becomes i r revocab l y  comm i t ted to the 
proposed ac t i on .  

We wi  1 1  now set out the CBCA procedure and the per i ods of 
t i me i nvo l ved , making no a l l owance for t he t i me  documen t s  are i n  
the ma i 1 ,  and assuming that  each s tep i s  t aken on the l as t  
poss i b l e  day 

1 .  

The procedure i s  as fol l ows : 

Corpor a t i on g i ves not i ce of reso l u t i on :  
wh i ch shou l d  advi se the shareho lders 
of t he i r  appr a i s a l  r i gh t . 

· 

L A T E S T  D A T E  
( Date o-f -

shareho lders' 
meet i ng 
reso l u t i on i s  
" M "  I M - 2 1  



2 .  

3 .  

4 .  

5 .  

Sharehol der must object to the 
reso l u t i on i n  wr i t i ng a t  or before 
the meet i ng .  

Corpor a t i on must send not i ce of adopt i on 
of reso l u t i on to each shareholder 
who objec ted .  

D i ssen t i ng shareholder mu s t  send the 
corpor a t i on par t i cu l ar s  of and a demand 
for payment for h i s  shares . 

D i ssen t i ng shareho l der mus t  send the 
corpor a t i on h i s  share cer t i f i ca t e .  

6 .  Corpor a t i on must endorse t he share 
cer t i f i ca t e  w i t h  a not i ce that the 
ho l der i s  a d i ssen t i ng shareholder 
and return i t  for t hw i t h .  

7 .  

8 .  

9 .  

Corpor a t i on must make an offer to 
each di ssen t i ng shareho lder . 

O f fer l apses i f  not accepted . 

Corpor a t i on mus t pay i f  offer accept ed .  

Date of 
mee t i ng :  M 

M 1 0  

M 30 

M 6 0  

M 37 ( or 

1 3 1  

date on wh i ch 
reso l u t i on i s  

effec t 1 ve l E  I ,  
whi chever i s  
l a ter ) . 

M 67 , or E 
30 

w i t h i n  10  days 
a f te r  

acceptance 

1 0 .  I f  corpor a t i on f a i l s  to make an of fer , E 5 0  
o r  i f  the shareholder fa i l s to 
accept , the corpor a t i on may app l y  to the­
cou r t  to f i x  a f a i r va l u e .  

1 1 .  I f  corpor a t i on f a i l s  to app l y ,  share­
ho l der may do so . 

1 2 .  Cou r t  determi nes f a i r  va l ue o f  
shares and makes a n  order aga i ns t  
the corpor a t i on for that  amoun t . 

E p l us 70 

No t i me  l i mi t 

I t  shou l d  be noted that  the corpor a t i on cannot pay the 
d i ssen t i ng shareholder i f  the corpor a t i on i s  or wou l d  then be 
unab l e  to pay i t s l i ab i l i t i es as they become due or i f  the 
rea l i za b l e  va l ue of the company' s assets wou l d  be l es s  than the 
aggregate of i t s l i abi l i t i es ( CBCA s .  1 84 ( 26 ) ) .  The corpor a t i on  
mu s t  no t i fy the shareholder o f  such c i rcumstances a t  the t i me i t  
wou l d  otherw i se be requi red to make an of fer under CBCA 1 84 ( 1 2 )  
or w i t h i n  1 0  days a f ter the cou r t  has f i xed the f a i r  va l ue o f  the 
shares . I f  i t  does s o ,  the shareholder has a cho i ce .  He may 
wi thdraw h i s  d i ssent , or he may choose to become a c r ed i tor 
subord i na ted to other cred i tors i n  a l i qu i d a t i on but preferred to 



1 32 

the shareho l der s .  

I t  appears t o  us that  the e f fect of the CBCA prov 1 s 1 ons l s  
t h a t  the corpor a t i on becomes i r revocab l y  comm i t ted t o  the 
appr a i s a l  procedure when the reso l u t i on wh i ch t r i gger s  i t  becomes 
effec t i ve :  see CBCA s .  1 8 4 ( 3 ) . The CBCA a l l ows the shareholders 
t o  author i ze the d i rectors t o  termi nate the ac t i on prov i ded for 
i n  the reso l u t i o n ,  and CBCA s .  1 84 ( 1 1 )  as amended by S . C .  1 97 8  c .  
9 s .  60 1 3 1  provides that  when they do so , the d i ssen t i ng 
shareholder i s  r e i ns t a t ed as of the date he or i g i na l l y sent h i s  
not i ce demand i ng payment for h i s  shares , from wh i c h  i t  m i gh t  
appear tha t , come what may , the corpor a t i on can res i l e a t  any 
t i me  before the t r i gger i ng act i on i s  carr i ed ou t .  However , i t  i s  
arguab l e  t h a t  an of fer under CBCA 1 8 4 (  1 2 )  and an accept ance 
prov i ded for i n  CBCA s .  1 8 4 (  1 4 )  must cons t i tute a con t r ac t , so 
t h a t  when the corpor a t i on sends out i t s of fer , i t  puts  i n to the 
d i ssen t i ng shareho lders' hands the means t o  b i nd the appr a i s a l  
r i gh t . Whi l e ,  i n  the absence of an accepted of fer , the 
corpor a t i on mus t dec i de whether to proceed wi thout knowing the 
amount at wh i c h  the cou r t  wi  1 1  f i x  the amount t o  be p a i d ,  the 
CBCA procedure does seem t o  g i ve the corpor a t i on as good a chance 
to assess i t s pos i t i on before f i na l  commi tment as the n a t ure of 
t h i ngs permi t s  ( t hough in many cases i t  wi l l  doub t less be under 
pract i c a l  compu l s i on to carry ou t i t s proposa l  i mmed i a t e l y ) ,  

The d i ssen t i ng shareho lder ceases t o  have any r i gh t s  as 
shareho l der , except h i s  appr a i s a l  r i gh t ,  once he g i ves h i s  not i ce 
demand i ng payment ( CBCA s .  1 84 1 7 1 1 .  S .  1 8 4 ( 1 1 )  a l l ows h i m  t o  
w i thdraw that  not i ce before t h e  corpor a t i on makes i t s of fer under 
CBCA s .  1 8 4 1  1 2 ) , but the two subsec t i ons are open t o  the 
cons t r uc t i on t ha t , by send i ng the no t i ce ,  he puts i t  i n  the power 
of the corpor a t i on to make an of fer and thus b i nd h i m  to sel l ,  
I f  the d i ssen t i ng shareho l der wi thdraws h i s  not i ce i n  t i me ,  or i f  
the t r i gger i ng ac t i on i s  termi n a t ed ,  he i s  r e i ns t a ted , wh i ch 
seems appropr i a t e .  I n  the l a t ter case , CBCA s .  1 8 4 (  1 1 )  provi des 
tha t he i s  " re i n s t a t ed as of the date he sent the no t i ce refer red 
to i n  subsec t i on ( 7 ) " ;  wh i l e t h i s  c l ear l y  es t ab l i shes h i s  r i gh t  
t o  i n terven i ng f i nanc i a l  benef i t s ,  we do not t h i nk t h a t  i t  wou l d  
be con s t rued as requ i r i ng h i s  vote on any i n ter ven i ng reso l u t i ons 
to be counted ret roac t i ve l y ,  or as i nva l i d a t i ng i n terven i ng 
meet i ngs for f a i l ure t o  send h i m  no t i ce .  

( i i )  Commen t s  on CBCA procedures 

The CBCA procedure appears to be des i gned to g i ve the 
corpor a t i on the greatest prac t i cable oppor t un i t y to sor t out the 
d i ssen t i ng shareho l ders who are ser i ous from those who are not ;  
t o  g i ve the d i ssent i ng shareholders a chance t o  con s i der an of fer 
for t he i r  shares w i thout bei ng subjected to the cos t s  o f  
l i t i g a t i on and the need t o  h i re a l awyer : and t o  prov i de the 
greates t poss i b l e  chance for se t t l emen t . A l t hough i t  may be 
t emer a r i ous on our par t t o  ques t i on a procedure by the CBCA out 
of the New York Bus i ness Corpor a t i on Law des i gned to ach i eve such 
objec t i ves , we have some m i sg i v i ngs based on the comp l ex i t y  and 
r i g i d i t y  of the procedure and the t i me  i nvo l ved i n  i t .  

We wi l l  set  out our concerns ( no t  i n  any order of 
magn i tude I : 

1 .  I t  i s  not c l ear to us wha t  wi l l  happen i f  the corpor a t i on 
f a i l s  t o  not i fy the shareholder of the purpose of the 
meet i ng ( t hough that m i gh t  i nva l i da t e  the reso l u t i on )  or of 
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h i s  r i ght t o  d i ssent , and i f  the shareholder therefore does 
not f i l e  a wr i t t en objec t i on .  ( See CBCA s .  1 84 1 5 1 1 .  Under 
C8CA s .  1 84 1 7 1  the d i ssen t i ng shareho l der who does not 
receive proper not i ce may f i l e  h i s  objec t i on w i t h i n  20 days 
a f ter he l ea r ns that the reso l u t i on has been adopted , but 
the corpor a t i on must send i t s not i ce w i t h i n  1 0  days a f ter 
the adop t i on and there is no prov i s i on for exten s i on ( t hough 
a cou r t  m i gh t  of course i mp l y  one ) .  

2 .  I t  i s  not c l ear to us what happens i f  the corpor a t i on does 
not g i ve the no t i ce under C8CA s .  1 84 1 6 1  that  the reso l u t i on 
has been adopted . 

3 .  F r om  the corpora t i on' s po i n t  of v i ew ,  the prec i s i on of the 
t i me  per i ods may be i 1 1  usor y ,  as CBCA s .  1 84 I 7 I a 1 1  ows the 
d i ssen t i ng shareho l der 20 days f r om  receipt of the not i ce of 
adop t i on of the reso l u t i on or f r om  l ea r n i ng of the adopt i on 
of the reso l u t i on .  A corpor a t i on wh i ch w i shes t o  be sure 
wou l d  have to e f fec t persona l ser v i ce of the not i ce . 

4 .  On the other hand , the d i ssen t i ng shareho l der probab ly loses 
h i s  r i ght abso l u t e l y  un l es s  he sends h i s  not i ce demand i ng 
payment and g i v i ng other par t i cu l ar s  wi t h i n  the s t a t ed t i me 
I CBCA s .  1 84 1 7 1  I .  On the l i t er a l  word i ng o f  the sec t i on ,  he 
cer t a i n ly loses i t  i f  he does not send i n  h i s  share 
cer t i f i ca t e  I C8CA s .  1 84 1 8 1  and 1 9 1 1 .  I t  i s  not c l ear to us. 
why CBCA s .  1 84 1 9 1  shou l d  be so c l ear about the e f fect of 
f a i l ure to send in the cer t i f i ca t e  ( wh i ch seems to us r a t her 
un i mpor t an t ) wh i l e the sec t i on i s  not c l ear about the e f fect 
of f a i l ure to send i n  the not i ce con t a i n i ng the demand for 
payment ( w h i ch seems to us fundamen t a l ) .  

5 .  We do not see why , i f  the share cer t i f i cate i s  sent i n  a t  
a l l ,  i t  shou l d  be returned to t h e  d i ssen t i ng shareholder 
pend i ng COITlJ l e t i on or abandonme n t  of the procedur e .  I t  a l so 
appears that , hav i ng sent the not i ce under CBCA s .  1 84 ( 7 )  
the d i ssent i ng sharehol der has l o s t  h i s r i gh t s  as 
shareho lder , and that by f a i l i ng to send in the cer t i f i ca te 
he may a l so lose h i s  r i ght to compensa t i on .  Mr . Jus t i ce 
Layc r a f t  i n  Jepson v .  The Canad i an Sa l t  Company L i mi ted 
I 1 9 7 9 [ 4 11111/R 35 ( A I t a .  s . c . l '  charac ter i zed t h i s  propos i t i on 
a t  p .  4 3  as " arguab l e " , and , i n  another case there m i gh t  not 
be a wa i ver of the requ i rement such as the one wh i ch enab l ed 
Mr . Jus t i ce Laycr a f t  to ref r a i n  f r om  dec i d i ng whether the 
a f f i rma t i ve argument wi 1 1  preva i 1 .  

6 .  I t  i s  not c l ear to us what happens i f ,  i n  the absence of an 
offer and accep t ance, the corpor a t i on does not app l y  to the 
cou r t  under C8CA s .  1 8 4 ( 1 5 )  w i t h i n  50 days of the t r i gger i ng 
act i on becomi ng effec t i ve and i f  the d i ssen t i ng shareholder 
does not app l y  w i t h i n  the nex t 20 days under C8CA s .  
1 84 1  1 6 ) .  Wh i l e the cou r t  wou l d  probab l y  f i nd a. way to g i ve 
the shareholder some re l i ef , i t  i s  arguab l e  that  a f ter 
g i v i ng the not i ce under s .  1 84 1 7 1  he has on l y  the s t a t u tory 
r i gh t  to compensa t i on , and that that r i ght i s  exhaus ted when 
he does not app l y  ( Mr .  Jus t i ce Layc r a f t  i n  the Jepson case 
( supr a )  he l d  that  the 20 days does not s t a r t  un t i l the 
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d i ssen t i ng sharehol der becomes aware t h a t  the corpor a t i on 
has not app l i ed ,  but the i 01J l i ca t i on i n  the judgment i s  that  
the shareho l der might have lost  a l l  h i s  r i gh t s  i f  he d i d  not 
app l y  in t i me ) . Some of the s t i ng of t h i s  cooment i s  
removed by the cour t ' s power under s .  1 8 4 1  1 6 )  to extend the 
t i me ,  but unt i l  the k i nds of accep t ab l e  grounds are 
es t ab l i shed by dec i s i ons , i t  wou l d  be unsa fe to r e l y  upon 
that power . C8CA s .  1 8 4 1  1 6 )  a l so l eaves open the vexed 
ques t i on whether the app l i ca t i on i s  made when a document 
commenc i ng proceed i ngs i s  f i l ed ,  or whether i t  i s  not made 
un t i l i t  comes before the cour t .  

The mi sg i v i ngs wh i ch we had formed abou t the procedure set 
out i n  CBCA s .  1 84 recei ved support from the j udgment of Mr . 
Jus t i ce Layc r a f t  i n  Jepson v .  Canad i an Sa l t  Co . L td . ,  ( supr a )  
wh i ch we have a l ready ment i oned . He found i n  CBCA s .  1 8 4  a 
" pr ocedur a l  morass"  wh i ch i s  l i ke l y  to engu l f  a d i ssen t i ng 
shareholder who i s  not e x t r aord i nar i l y  a l er t ,  and h i s  dec i s i on 
that  the shareho lders i n  that  case had not been engu l fed by i t  
was based on the two ho l d i ngs we have ment i oned . One was that  
t he corpor a t i on cou l d  wa i ve ,  and had wa i ved , the turn i ng in  of 
the share cer t i f i ca t es . The second was that  the 20 days wi t h i n  
wh i ch the shareholders must l aunch t he i r  app l i ca t i on t o  the cou r t  
i n  order to preserve the i r  r i g h t s  s tar ted when t hey l earned that  
t he corpor a t i on had not made i t s app l i ca t i on dur i ng the 50 days 
a f ter the cer t i f i cate of ama l gama t i on had g i ven ef fect to the 
amal gama t i on ,  and not when the 50 days actua l l y  exp i r ed ;  he cou l d  
qui te eas i l y  have come to the oppos i te conc l u s i on on the wor d i ng 
of CBCA s .  1 86 1 1 6 1 . He d i d  not have to con s i der the grounds upon 
wh i ch a cou r t  cou l d  ex tend the t i me  for a d i ssen t i ng 
shareholder1 s app l i c a t i on under s .  1 8 4 (  1 6 ) . 

Obvious l y ,  the i nc l us i on of the s .  1 84 procedure i n  the CBCA 
requ i res ser i ous cons i der a t i on of that procedure for the proposed 
ABCA . However , we t h i nk that  uni formi ty i n  the procedure for 
g i v i ng ef fect to the appr a i sa l r i ght , un l i ke u n i form i t y  i n  the 
pr i nc i p l e  of t h e  appr a i sa l  r i ght , i s  not a press i ng conce r n ;  
anyone who i s  i nvo l ved for a corpor a t i on o r  for a d i ssen t i ng 
shareho l der w i l l  have to read t he govern i ng provi s i ons carefu l l y 
i n  any even t , and because of our m i sg i v i ngs , we propose t h a t  a 
d i f ferent procedure be adop t ed .  

l i i i l  A l terna t i ve procedure 

As we have s a i d , CBCA s .  1 84 makes e l abor a te prov 1 s 1 on for 
not i ces , counter - not i ces , of fer s ,  accep t ances , app l i ca t i ons , and 
so on . Our propos a l  i s  to d i spense w i t h  as much of t h i s  
mach i nery a s  i s  not c l ear l y  needed , and t o  subs t i tute a cou r t  
app l i ca t i on as the procedur a l  f r amework w i t h i n  wh i ch the par t i es 
mus t oper a t e .  Our proposa l  i s  based upon t h e  assumpt i ons that  
the appr a i s a l  r i gh t  wi  1 1  gener a l l y be exer c i sed on l y  where there 
i s  a subs t an t i a l  and ser i ous i ssue between the major i ty and t h a t  
mi nor i t y ;  that  f l ex i b i l i ty and ear l y  access to the cour t s , 
coup l ed w i t h  some i nducement t o  set t l e ,  are i n  the i n teres t s  of 
the par t i es ;  and that a par t y  shou l d  not l ose h i s  r i gh t s  because 
he f a i l s  to fo l l ow the procedure correc t l y .  

We have accor d i ng l y  i nc l uded i n s .  1 84 o f  the d r a f t  Ac t a 
procedure wh i ch may be summar i zed as fo l lows : 

1 .  I n  add i t i on to g i v i ng the usua l not i ce of a mee t i ng a t  wh i ch 
the reso l u t i on e f fec t i ng the fundamen t a l  change i s  adopted ,  
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the corpor a t i on ,  i n  order to put the shareho lders i n  a 
pos i t i on i n  wh i ch they mus t d i sc l ose the i r  d i ssen t s ,  wou l d  
have t o  not i fy the shareholders of thei r r i ght to d i ssent 
and be bought ou t ;  otherwi se a shareholder need not act 
unt i l  he learns both that the reso l ut i on was adopted and 
that he has the r i gh t  to d i ssent I s .  1 84 1 5 1  I .  

2 .  The d i ssen t i ng shareholder wou l d  then be requ i red to f i l e a 
wr i t ten not i ce of objec t i on a t  or before the adop t i on of the 
reso l u t i on .  We t h i nk that t h i s  i s  the one procedur a l  
requ i rement wh i ch mus t be an abso l ute cond i t i on o f  the 
exerc i se of the appr a i s a l  r i ght : the corpor a t i on cannot be 
put i n t o  the pos i t i on of adop t i ng and ac t i ng upon the 
reso l u t i on i n  i gnorance of the fact that the d i ssen t i ng 
shareho lder i s  asser t i ng h i s  r_i gh t .  The on l y  excep t i on 
wou l d  be the case i n  wh i ch the corpora t i on i t se l f  i s  a t  
f au l t  i n  n o t  g i v i ng the d i ssen t i ng shareho lder proper 
not i ce . l i t wi l l  be noted that  s .  1 84 ( 5 )  wou l d  not requ i re 
any pa r t i cu l ar form o f  not i ce of objec t i on ,  and we t h i nk 
that any wr i t i ng that conveys the fact of objec t i on wi l l  do ; 
aga i n ,  we f i nd support i n  the judgment of Mr . J us t i ce 
Laycr a f t  i n  Jepson v .  Canad i an Sa l t  Co . L td . , ( supra ) .  

3 .  I f  the corpor a t i on then adop t s  t he reso l u t i o n ,  e i ther the 
corpor a t i on or the d i ssen t i ng shareho l der wou l d  have- the 
r i gh t  to app l y  to the cou r t  by or i g i na t i ng not i ce for a 
determi n a t i on of the f a i r  va l ue of the shares . 

4 .  The corpora t i on wou l d  be ob l i ged to make an of fer based upon 
fa i r  va l ue ,  and to exp l a i n  how the " fa i r  va l ue "  was 
determi ned . Once the app l i ca t i on i s  before the cour t ,  the 
cour t wou l d  con t r o l  i t ,  and wou l d  proceed to d i spose of i t  
by g i v i ng judgment aga i ns t  the corpor a t i on and i n  favour of 
the d i ssen t i ng shareho lder . 

Under t h i s procedure ,  e i ther the corpor a t i on or the 
d i ssen t i ng shareholder wou l d  be ent i t l ed to res i l e  unt i l  the 
ac t i on proposed by reso l u t i on becomes e f fec t i ve ( e . g . , unt i l  the 
cer t i f i cate of ama l gama t i on or the cer t i f i cate of amendmen t of 
the ar t i c les i s  i ssued or unt i l  the bus i ness i s  sol d ) , or unt i  1 
there i s  an accepted of fer or a cou r t  determi n a t i on ( wh i chever 
f i r s t  occur s ) .  S .  1 84 1 5 1  to I 1 6 )  of the d r a f t  Act set out the 
procedure i n  de t a i  1 .  

4 .  Remed i es for wrongs commi t ted aga i ns t  the corpor a t i on� i t s 
shareho l der s .  and others 

( a )  Shareho l ders1  r ights of act i on under ex i s t i ng A l ber t a  
l aw• 

We now turn to the d i scuss i on of another of the most 
i mpor tant i nnova t i ons wh i ch shou l d  be con s i dered for the proposed 
ABCA , the proposed reorgan i za t i on and extens i on of the remed i es 
of mi nor i ty shareho l ders for abuse of power by those who con t r o l  
the corpor a t i on .  

T h i s s t a tement l eans heavi l y  upon the d i scuss i on i n  Gower , 
P r i nc i p l es of Modern Company Law l 3rd . ed . I ,  chapters 2 4  and 
25 , and , because that s ta tement i s  ava i l ab l e ,  i s  much 
c0f11)ressed . 
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The power to con t r o l  a company' s ac t i ons i s  d i v i ded between 
the d i rectors and the shareho l der s ,  and i s  therefore vested i n  
those who ho l d  the major i ty of votes i n  the two organs . Con t r o l  
b y  the major i t y i s  necessary for bus i ness ef f i c i ency and i s  
therefore s a l u t a r y ;  but the major i t y can abuse i t s power and i n  
such a case the mi nor i ty mus t have protec t i on .  

I n  Foss v .  Harbot t l e { 1 843 ) 2 Hare 46 1 ,  i t  was he l d  that 
on l y  the company i t se l f  cou l d  sue i t s d i rectors for a breach of 
t he i r  duty to i t .  The r u l e  in that case l eaves the dec i s i on to 
sue in the hands of those who con t r o l  the company and thus g i ves 
ef fect to the pr i nc i p l e  of major i t y r u l e .  I t  a l so g i ves ef fect 
to the concept of the company as a l eg a l  person sepa r a t e  from i t s 
shareho l ders and w i th l t s own r i gh t s  and ob l i ga t i ons . L a ter 
cases ext ended the r u l e  to cases of i n terna l i r regu l ar i t i es i n  
the oper a t i on of the company , i nc l ud i ng even the r e f usa l to ca l l  
for a po l l  a t  a mee t i ng .  T he extens i on g i ves f u r t her e f fec t to 
the pr i nc i p l e  of major i t y r u l e ,  as i t  l eaves such i r r egu l ar i t i es 
to be dea l t  w i t h  by the major i t y of the shareho l de r s  or by t hose 
whom they e l ect ; but i t  does so by t r ea t i ng them as wrongs done 
t o  the company t h i ngs wh i ch appear to us to be be t ter 
char acter i zed as wrongs done to i t s shareho l der s .  

I t  i s  apparent that  the r u l e  i n  Foss v .  Harbo t  t l e ,  i f  
app l i ed w t thout excep t i on ,  wou l d  a l l ow any major i ty to perpe t r a t e  
any v i o l a t i on of t h e  r i ghts of any company o r  o f  any m i nor i t y ,  
and the cou r t s  have therefore ere a ted except i ons to i t .  A 
shareholder may sue where a company acts  or proposes to ac t 
beyond i t s powers or i n  a way wh i ch requ i res the as yet 
unob t a i ned author i ty of more than a s i mp l e  major i ty vot e ;  these 
excep t i ons are f a i r l y  s t r a i g h t forward . The shareho l der may a l so 
sue where there has been a " f raud on the m i nor i ty , "  or where h i s  
" per sona l r i gh t s "  have been i n f r i nged . Professor Gower ( Gower , 
p .  585 ) a l so po i n t s  out that cer t a i n  j ud i c i a l  d i c t a  suggest that 
an excep t i on w i l l  a l so be made in any other case i n  w h i ch the 
i n teres t s  of jus t i ce requ i r e i t ,  t hough he obvious l y  con s i ders 
the ex i s tence of that  except i on to be doubt fu l .  

There are probl ems of concept and of termino l ogy .  Some 
cour t s  have s a i d  that  the major i t y shareho l de r s  must exerc i se 
the i r  powers " bona f i de for the benef i t  of the company as a 
who l e " : others have s a i d  that the major i ty shareho l de r s  must not 
d i scr i m i na t e  so as to g i ve themse l ves an adant age of wh i ch they 
depr i ve the m i nor i ty ;  s t i  1 1  others have s a i d  that  the major i ty 
must not commi t  a f r aud on the m i nor i t y or must not oppress them; 
and some , most l y  i n  the Uni ted S t a t es , have s a i d  that  the 
major i ty shareho l de r s  have a f i duc i ar y  duty to the m i nor i t y .  
Unfor tuna t e l y ,  these r u l es have not been cons i s tent l y  agreed upon 
or app l i ed and i t  i s  d i f f i cu l t  to say more about them than that 
they appear to g i ve more protec t i on to the mi nor i ty than in fact 
they do g i ve .  The need for r a t iona l i za t ion of the l aw seems to 
us to be obvi ous . 

The resu l t  of the probl ems we have men t i oned i s  that  the 
l i mi t s  of the " f r aud on the mi nor i ty"  excep t i on are unc l ear . 
Professor Gower I Gower , p .  579 1 sets out the fol l ow i ng 
conc l u s i ons : 

1 .  Members or deben tureholders vot i ng 
a t  company or c l ass meet i ngs are not bound to 
d i sregard t he i r  own se l f i sh i nteres t s ,  but 
are gener a l l y  en t i t l ed to vote or ref r a i n  



from vot i ng i n  whatever way they t h i nk best 
for t hemse l ves . 

2 .  But a reso l u t i on w i l l  be avoided and 
the company res t r a i ned from ac t i ng upon i t  i f  
i t  a t terrpt s - -

( a )  to expropr i a te the company' s 
proper ty ; or 

( b )  to wa i ve prospec t i ve l y  or 
rest rospec t i ve l y ,  the d i rectors'  
du t i es to act bona f i de in what 
t hey be l i eve to be for the best 
i n teres t s  of the company as a 
who l e ;  or 

( c )  to enab l e  some merrt>ers or 
deben t ureho l der s to acqu i r e 
compu l sor i l y the shares or 
deben tures of o t her s .  un l ess the 
power of acqu i s i t i on i s  exerc i sab l e  
on l y  i n  c i rcums tances wh i ch are , 
pr i ma f ac i e ,  bene f i c i a l  to the 
company or c l as s  as a who l e .  

3 .  Fur ther , any reso l u t i on w i l l  be set 
a s i de and the company res t r a i ned from ac t i ng 
upon i t ,  i f  i t  can be shown that  the 
predomi nan t mot i ve of those vot i ng for i t  i n  
the form i n  wh i ch i t  was presented was to 
benef i t  i n teres t s  other than those of the 
members of the company or c l as s  gua members 
of the company or c l as s  or to i njure the 
m i nor i ty or to domi na te for the sake of 
domi nat i on .  

4 .  There i s  as yet no s i gn o f  a gener a l  
exten s i on of these quas i - f i duc i a ry ru l es to 
act i ons by the members or deben t ureho l ders 
other than vot i ng a t  mee t i ng s .  
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There are many ways i n  wh i ch a major i ty ,  par t i cu l a r l y  one wh i ch 
can pass a spec i a l  reso l u t i on ,  can abuse a mi nor i ty w i thout 
f a l l i ng afou l of the '' fr aud on the mi nor i ty "  except i on however i t  
i s  phr ased : an examp l e  i s  the we l l - known E ng l i sh case , or r a ther , 
ser i e s  of seven cases d i scussed i n  Gower , p .  57 1 - 3 ,  i n  wh i ch a 
shareho l der ' s  pos i t i on i n  a company was reduced from ownersh i p  of 
a subs t an t i a l  f r act i on of the shares w i t h  a con t ractua l r i ght to 
acqu i re enough more to g i ve h i m  a major i t y ,  to a pos i t i on i n  
wh i ch he cou l d  not even res i s t a spec i a l  reso l u t i on wh i ch a l l @Wed _ 
the major i ty to approve a share t r ans fer w h i ch i g nored h i s  
pre-emp t i ve r i gh t  to buy the shares be i ng t r ansferred .  

As i n terpreted i n  recent cases , a shareholder ' s r i ght to sue 
for an i n f r i ngement of h i s  persona l r i ghts , i n  Professor Gower ' s  
v i ew ,  avo i ds " t he major absurd i t y of the Foss v .  Harbo t t  l e  
r u l e - - the preven t i ng o f  a member f r om  comp l a i n i ng of an 
i mpropr i e t y  mere l y  because i t  wou l d  not have been i mproper i f  
author i zed by the gener a l  mee t i ng ,  notw i ths t andi ng that the 
gene r a l  meet i ng has not author i zed i t  or had any oppor t un i t y of 
do i ng so" ( Gower , p .  5 86 i ; i ndeed Professor Gower thought that the 
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shareholder ' s  r i gh t  m i gh t  be extended to cover every i mp roper 
act i on by the d i rec t or s .  The r i gh t  does not seem broad enough 
yet , however , nor i s  i t  c l ear how , i f  money or proper ty i s  sought 
to be recovered for the company , the d i f f i cu l t i es ar i s i ng from 
the procedur a l  requ i r emen t s  o f  the r u l e  i n  Foss v.  Harbo t t l e  are 
to be resol ved . 

I t  w i l l  be seen that  there are two K i nds of ac t i on . One i s  
a "der i va t i ve" ac t i on , i . e . , an act i on brought by a shareho l der 
to enforce a r i gh t  of a c�any , and the other i s  a " persona l "  
ac t i on ,  i . e . , an ac t i on brought by a shareho l der to enforce a 
personal r i ght of the shareholder aga i ns t  a company . I n  a 
der i va t i ve ac t i on ,  the shareholder must sue for h i mse l f  and a l l  
other shar eho l de r s  other than the wrongdoer s ,  and he must j o i n  
the company a s  a defendan t .  He i s  rea l l y  a se l f - appo i n ted 
represen t a t i ve of the company su i ng to enforce those r i gh t s  wh i ch 
the company has , and do i ng so for the company' s benef i t .  
Accor d i ng to Professor Gower , ( Gower , p .  5 88 - 89 )  a shareholder 
cannot br i ng a der i va t i ve act ion un l es s  the wrong to the company 
a l so i nvolves a f r aud on the mi nor i ty ,  and un l ess i t  i s  c l ear 
that  the company i t se l f  wi  1 1  not sue t he wrongdoers because i t  i s  
con t r o l l ed by them. I n  a persona l ac t i on ,  the shareholder may 
sue for h i mse l f ,  t hough , i f  the r i ght i n f r i nged i s  a r i ght common 
to a l l  shareho l der s ,  he may , i f  he w i shes , sue i n  a 
represen t a t i ve capac i t y  on beha l f  of a l l  shareho l ders other than 
the wrongdoers . Unfor tuna t e l y ,  t here i s  great con fu s i on between 
the der i va t i ve ac t i on and the persona l ac t i on . The same acts  or 
om i s s i ons may i n f l i c t  a wrong upon bo t h  the company and the 
shareho l der , e . g . , an ac t i on wh i ch i s  u l t r a  vi res the company or 
the expropr i a t i on of company proper t y  by the d i rector s ;  or there 
may be doubt as to wh i ch k i nd of wrong i s  i nvol ved . The 
confus i on grea t l y  adds to the d i f f i cu l t i es of a mi nor i ty 
shareho l der who w i shes to prevent or rec t i fy t he abuse o f  power 
by the major i ty .  

{ b )  Shareho l ders '  r igh t s  o f  act i on under the proposed ABCA 

( i )  Gener a l  d i scuss i on 

The reorgan i za t i on and exten s i on of the minor i ty 
shareholder ' s  remed i e s  for abuse of power by those i n  con t r o l  of 
a corpor a t i on are among the most i mpor t an t  reforms whi ch the ABCA 
makes . CBCA s .  232 a l lows a shareho l der , w i th l eave of the 
cour t ,  to br i ng or i n tervene i n  an act i on i n  order to enforce a 
corpora t i on' s r i gh t s ,  ( a  der i va t i ve ac t i on ) and CBCA s .  2 3 4  
a l l ows a shareholder to app l y  for re l i e f  i f  any t h i ng " oppres s i ve 
or unf a i r l y  prejud i c i a l "  i s  done by the corpor a t i on or the 
d i rectors ( a  person a l  act i on ) . These prov i s i ons are i nt ended to 
do away w i t h  the d i f f i cu l t i es crea ted by the r u l e  i n  Foss v .  
Harbot t l e ,  and they much i mp rove the pos i t i on of the mi nor i ty 
shareho l der v i s - a - v i s  the major i t y .  

The draf ters of the CBCA had t h i s to say about t he i r  
proposed sec s .  1 9 . 02 and 1 9 . 04 ,  the prototypes respec t i v e l y  of 
C8CA s .  232 and 2 3 4  ( P roposa l s ,  p .  1 62 ) :  

484 . Sec t i on 1 9 . 02 i n  broad l y  permi s s i ve 
terms - -but a l ways subject to cou r t  
superv i s i on - l eg i t imates the shareholder ' s  
der i va t i ve ac t i on that  i s  brought i n  the name 
of the corpor a t i on to enforce a r i ght of t he 
corpor a t i on ,  e . g . , where the d i rectors d i ver t 



t o  t hemse l ves the prof i t s from a t r ansact i on 
tha t they had a duty to ef fect i n  the name 
and on beha l f  of the corpora t i on . The object 
of s .  1 9 .  02 i s  to remedy a wrong done to the 
corpora t i on , therefore i t  app l i e s  to a l l 
corpor a t ions i r respec t i ve of s i ze or 
d i s t r i bu t i on of shares . Sec t i on 1 9 . 04 ,  on 
the o t her hand , w i  1 1  be i nvoked mo s t  
frequen t l y - -but not a l ways - - i n  respect of a 
corpor a t i on the shares of wh i ch are he l d  by 
on l y  a re l a t i ve l y  sma l l  number of persons , a 
so-ca l l ed " c l ose corpor a t i on " , s i nce i t s 
usua l object i s  to remedy any wrong done to 
m i nor i t y shareho l der s .  E xamp l es of such 
cases are commonp l ace . The mos t  f r equent 
cases are men t i oned i n  the Jenk i ns Repor t 
( pa r a .  2 05 1 :  e . g . , where domi nant 
shareholders appo i n t  themse l ves to p a i d  
o f f i ces o f  the corpor a t i on ,  absorb i ng any 
prof i t s that  might  otherw i se be ava i l ab l e  for 
d i v i dends ; the i ssue of shares to domi nant 
shareholders on advant ageous terms ; or the 
repeated pass i ng of d i v i dends on shares he l d  
b y  a m i nor i ty group . Gener a l l y ,  the purpose 
of these t ac t i cs i s  to squeeze out m i nor i ty 
shareho lder s .  Another i l l us t r a t i on i s  the 
l i qu i da t i on " f reeze-ou t "  t h a t  succeeded i n  
F a l l i s  and Deacon v .  Uni ted Fuel  I nves t men t s  
L t d .  [ 1 96 3 ]  SCR 397 . Scru t i ny o f  these 
examp les shows tha t there i s  no c l ear 
d i v i d i ng l i ne between the cases . D i ver s i on 
of corpor a t e  prof i t s  i s  c l ear l y  a wrong to a 
corpor a t i on that  norma l l y wou l d  be remed i ed 
by a der i va t i ve act i on under s .  1 9 .  02 . A 
refus a l  to dec l are d i v i dends i n  order to 
squeeze out m i nor i ty shareho lders wou l d  ca l l  
for an app l i ca t i on under s .  1 9 . 04 .  B u t  the 
payment of exces s i ve sa l a r i es to domi nant 
shareholders who appo i n t  themse l ves off i cers 
i s  a border l i ne case : i t  may cons t i t u t e  a 
wrong to the corpor a t i on and , a t  the same 
t i me ,  may have as i t s spec i f i c  goa l the 
squeez i ng out of m i nor i ty shareho l ders ( a t  a 
low pr i ce ref l ec t i ng the sma l l d iVldends 
pa i d ) whose i nvestment i s  no l onger requ i red . 
I n  such a case the aggr i eved person may 
se l ec t  the remedy that  wi l l  best resolve h i s  
prob l em .  And i f  ne i ther of these remed i e s  i s  
adequate i n  the c i rcumstances the agg r i eved 
person may reques t  the u l t i ma t e  
so l u t i on - - l i qu i d a t i on and d i s so l u t i on under 
s .  1 7 . 0 7 .  In sum, we t h i nk tha t the cou r t s  
shou l d  have very broad d i scre t i on ,  app l y i ng 
gener a l  s t andards of f a i rness , to dec ide 
these cases on the i r  mer i t s .  

485 . Der i ved from s .  2 1 0  of the U . K  
Compan i e s  Act , 1 948 , s .  1 9 . 04 i s  d r a f t ed i n  
l anguage wh i ch a i ms a t  the same goa l as the 
or i g i na l  mode l ,  but wh i ch has been mod i f i ed 
i n  accordance w i t h  the recommend a t i ons o f  the 
Jenk i ns Repor t ( pa r a . 2 1 2 1  to s t r i p  away the 
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se l f - i mposed judi c i a l  qua l i f i c a t i ons t h a t  
have l i mi ted the app l i c a t i on of s .  2 1 0  and 
that have therefore cast con s i derable doubt 
upon the effec t i veness of the o r i g i n a l  
prov i s i on .  The conceptua l d i f ferences 
between the or i g i n a l  mode l I s .  2 1 0 1  and s .  
1 9 . 04 of the D r a f t  Act are subt l e ,  but i n  
gener a l  terms the changes are as fo l l ows : 

( a )  The s t andard based on just and 
equ i t ab l e  grounds to w i nd up the 
corpor a t i on has been de l e t ed ,  
abroga t i ng the ef fect of those 
cases that i n terpreted s .  2 1 0  to 
mean that grounds to w i nd up the 
corpor a t i on must a l ways be 
e s t ab l i shed . 

i b )  The sec t i on app l i e s  no t j u s t  to a 
con t i nu i ng course of oppres s i ve 
conduct bu t a l so to i so l a ted acts 
of any corpor a t e  body that i s  
a f f i l i a ted w i th the corpor a t i on or 
any of i t s a f f i l i a ted corpor a t i ons . 

( c )  To the bas i c  c r i t er i on "oppres s i ve"  
i s  added the phrase " un fa i r l y  
prejud i c i a l  t o  or i n  d i sregard of 
the i nterests o f " , wh i ch makes 
abundan t l y  c l ear that s .  1 9 . 04 
app l i es where the i mpugned conduct 
i s  wrongfu l ,  even i f  i t  i s  not 
act ua l l y un l awfu l .  

I d )  The Jenk i ns Repo r t  a l so recommends 
that the r i ght to i nvoke s .  1 9 . 04 
be conferred upon l eg a l  
represen t a t i ves and that the cour t 
be empowered , i n  connec t i on w i th a 
s .  1 9 . 04 app l i c a t i on ,  to make a 
res t r a i n i ng order . The former has 
been ef fected by paragraph ( b )  of 
s .  1 9 . 0 1  wh i ch g i ves w i de 
d i scre t i on to the court to 
determine who i s  a proper person to 
make an app l i ca t i on under s .  1 9 . 04 ,  
the l a t ter by subsec t i on 1 3 1  of  s .  
1 9 . 04 .  

I n  add i t i on s .  1 9 . 0 4 i s  made app l i cab l e  to 
a 1 1  cases of conduct that are " oppres s i ve or 
unfa i r l y  prejud i c i a l  to or i n  d i sregard of 
the i nt eres t s  o f "  any secur i t y holder , 
cred i tor , d i rector or o f f i cer and not just  to 
the nar row case where a sharehol der i s  
oppressed i n  h i s capac i ty as a shareho l der . 
See the d i scussion i n  Gower , Modern Company 
L aw ,  3rd . ed . ,  pp . 598 t o  6 0 4 . Not e ,  too , 
that s .  1 9 . 04 may be i nvoked i n  respect of an 
a f f i l i a t e  as wel l as the pr i nc i pa l  
corpor a t i on .  On summing up the s t andards set 
out in s .  1 9 . 04 i t  i s  d i f f i cu l t  to i !ll'rove on 



the f r equen t l y  quoted i n terpre t a t i on of the 
mean i ng of s .  2 1 0  made by Lord Cooper i n  
E l der v .  E l der and Wat son L td .  [ 1 9 5 2 ]  S . C .  
49 a t  p .  55:"'"" . -. .  - the essence of the ma t ter 
seems to be t h a t  the conduc t comp l a i ned of 
shou l d  at the l owest i nvo l ve a v i s i b l e  
depar ture from the s t andards of f a i r dea l i ng , 
and a v i o l a t i on of the cond i t i ons of f a i r 
p l ay on w h i ch every shareholder who en t r u s t s  
h i s  money t o  a CQI'T1Jany i s  ent i t led t o  r e l y " . 

1 4 1  

As we have sa i d ,  the der i va t i ve act i on under CBCA s .  232 can 
be brought on l y  w i t h  l eave of the cour t ,  wh i ch must be sa t i s f i ed 
under CBCA s .  2 32 ( 2 )  ( a )  tha t the d i rec tors have been g i ven an 
oppor t un i ty t o  br i ng the ac t i on , tha t the app l i ca n t  i s  act i ng i n  
good f a i th , and tha t the br i ng i ng o f  the act i on appears t o  be i n  
the i n teres t s  o f  the corpor a t i on .  The shareho l der can a l so 
app l y ,  on s i mi l ar cond i t i ons , t o  i n tervene i n  and prosecute or 
defend an ex i s t i ng act i on ,  and the sec t i on ex tends t o  act i ons 
brought or defended on beha l f  of a subs i d i ary as we l l  as the 
corpor a t i on i t s e l f .  Because the act i on i s  brought or ma i n t a i ned 
i n  the name of the corpor a t i on and on i t s beha l f ,  the cour t wi l l  
be ab l e  t o  g i ve whatever re l i ef the corpor a t i on i s  ent i t l ed t o .  
Under CBCA s .  2 3 3  the cou r t  a l so h a s  power t o  g i ve d i rec t i ons 
about the conduct of the act i on , to d i rect that  a defendant pay 
the amount of a judgment d i rect l y  to present and former secur i ty 
ho l der s ,  and t o  requ i re the corpor a t i on t o  pay l eg a l  fees 
i ncurred by the comp l a i nant . 

The commencement of an app l i ca t i on under CBCA s .  234 i s  not 
dependen t  upon the exerc i se of d i scre t i on ,  but the cour t ' s power 
to grant re l i e f  i s  expressed i n  apparen t l y  d i scret i onary terms , 
i . e . , the sec t i on says t h a t  the cou r t  may grant r e l i ef .  The 
grounds for the app l i c a t i on are t h a t  someth i ng has been or i s  
be i ng done t h a t  i s  "oppress i ve or un f a i r ly prejud i c i a l "  t o  the 
COI'fll l a i nant , or t h a t  " un f a i r l y  d i sregards" h i s  i n teres t s .  The 
cour t ' s power s  are very e x t ens i ve ;  i t  can i ssue i njunc t i ons , 
change the corpora t i on ' s cons t i t u t i on ,  over r i de a unanimous 
sharehol der agreemen t ,  rep l ace the d i rec t or s ,  requ i re the 
corpor a t i on t o  buy back shares and debt secur i t i es , and put the 
corpor a t i on i n t o  i nves t i ga t i on ,  rece i versh i p  or l i qu i da t i on .  
Even more , i t  can set a s i d e  a t r ansac t i on or con t r a c t  t o  wh i c h  
t h e  corpor a t i on i s  a par t y ,  and provide f o r  compensa t i on t o  any 
par t y  t o  the t r ansac t i on or con t r ac t ;  and i t  has a gener a l  power 
to make " an order c0Jr4)ensa t i ng an agg r i eved person . "  The remedy 
i s  a l so ava i l ab l e  when the oppres s i on t akes p l ace t hrough the 
ac t i ons or a f f a i r s  of " a f f i l i a t es , "  i . e . , paren t s ,  
subs i d i ar i es , and subs i d i ar i es o f  the same parent o r  con t ro l l ed by 
the same i nd i v i dua l . 

CBCA s .  2 3 5  makes prov i s i ons of great i mpor t ance t o  the • 

der i va t i ve act i on and a l so t o  the persona l ac t i on . I t  abol i shes 
the shareho l ders'  r a t i f i ca t i on ,  actua l or potent i a l , as a defence 
to both ,  and reduces i t  to be i ng evi dence wh i ch t he cou r t  may 
take i n to accoun t . A proceed i ng cannot be se t t l ed ,  d i scon t i nued , 
or d i smi ssed for want of prosec t i on wi thout the approva l of the 
cour t .  The shareho l der cannot be requi red t o  g i ve secur i ty for 
cos t s ,  and the corpor a t ion may be compe l l ed to make accoun t ab l e  
advances for i nter i m  cos t s .  

CBCA s .  2 3 4  appears t o  set up three cr i ter i a ,  the 
sa t i s f ac t i on of any of wh i ch g i ves r i se t o  a cause o f  act i on 
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under the sec t i on :  i s  the conduct oppress i ve ?  I s  the conduct 
un f a i r l y  prejud i c i a l ?  Does the conduct unfa i r l y  d i sregard the 
i n teres t s  of any secur i t y holder , cred i tor , d i rector or of f i cer? 
The three cr i ter i a  probab l y ,  however , come down to one cr i te r i on 
wh i c h ,  so f a r  as a shareholder i s  concerned i s  t h i s :  I s  the 
conduct un f a i r  to the shareho lder? I f  i t  i s ,  he shou l d  have a 
remedy . The sec t i on does not te l l  the cou r t s  much about what i s  
'' unf a i r , "  nor does i t  t e  1 1  the cou r t s  how t o  choose between the 
var i ous remed i es wh i ch the sec t i on makes ava i l ab l e ;  i t  l eaves 
t hem f r ee to app l y  broad equ i t a b l e  s t andards . There are obv i ous 
argumen t s  aga i ns t  a l l ow i ng broad d i scre t i ons unaccompan i ed by 
we l l  ar t i cu l a t ed r u l es for t he i r  exer c i se ,  bu t we t h i nk that the 
sec t i on embod i es the best p r act i ca l  so l u t i on to the probl ems i n  
t h i s  area . On the one hand , the present l aw i s  both uncer t a i n 
and r i g i d ,  and we th i nk that i t  does not a l l ow  the cou r t s  to do 
f u l l j us t i ce .  On the other , the c i rcumstances i n  wh i ch compan i es 
and t he i r  shareho l der s f i nd t hemse l ves are subject to a l most 
i n f i n i t e  var i a t i on ,  and l eg i s l a t i on wh i c h  wou l d  try to provide 
for t hem a l l  wou l d  neces sa r i l y be a l most unbearab l y  comp l ex and 
wou l d  be un l i ke l y  to provide a net wh i ch wou l d  catch on l y  the 
unscrupu l ous . 

A t  t h i s  po i n t , we w i l l  s t a t e  our conc l us i ons . We are 
s a t i s f i ed that the present A l be r t a  l aw r e l a t i ng to the abuse of 
the power of con t r o l  of a company i s  uns a t i s f ac t or y  and that the 
CBCA has made great i mpr ovemen t s  by prov i d i ng for the der i va t i ve 
ac t i on and the person a l  act i on . We therefore t h i nk that the CBCA 
prov i s i ons for the der i va t i ve and persona l proceed i ngs ( CBCA s .  
2 3 1  to 235 i nc l us i ve ) shou l d  be accepted i n  pr i nc i p l e ,  and they 
shou l d  be adopted by the proposed ABCA w i th some changes i n  
de t a i l ;  we d i scuss the par t i cu l ar prov i s i ons i n  the commen t s  on 
s .  2 3 1  to 235 of the d r a f t  Act . We w i l l  now d i scuss a number of 
spec i f i c  que s t i ons wh i ch are i nvo l ved i n  the gene r a l conc l u s i ons 
wh i ch we have s t a ted . 

( i i l  Get t i ng r i d  of shareho lder s '  

F i r s t l y ,  we turn br i e f l y  to the devices wh i ch those who 
con t r o l  compan i e s  have long used to r i d themse l ves of mi nor i ty 
shareho l der s .  They may do so by us i ng t he i r  con t r o l  to make the 
m i nor i t y' s  pos i t i on unprof i t a b l e  to them, e . g . , by dr a i n i ng o f f  
prof i t s i n  t h e  form of sa l ar i es o r  otherw i se and refus i ng 
d i v i dends , or by d i l u t i ng the mi nor i t y' s shareho l d i ngs , so that  
the mi nor i t y wi  1 1  s e l l t he i r  shares or can be i gnored ( a  
" squeeze-ou t " ) ,  or they may do so by a techni que wh i ch des t r oys 
the m i nor i ty' s shares or requ i res them to se l l  t he i r  shares to 
the company or to the major i ty ( a  " f reeze-ou t "  l . The former i s  
more common i n  c l os e l y  he l d  compan i es , the l at ter i n  compan i es 
whose shares are pub l i c l y  t r aded . 

There may be va l i d and l eg i t i ma t e  reasons for get t i ng r i d  of 
shareho l de r s .  In a c l ose l y  he l d  CC>IllJany , d i ssen s i on may 
i n ter fere w i t h  the prof i t ab l e  operat i on of the company , or a 
shareholder may not be carr y i ng h i s  we i gh t . I n  a l arger COf'fl)any , 
i t  may be des i r a b l e  to " go pr i va t e "  for t a x  reasons or , agai n ,  to 
end d i ssen s i on .  On the other hand , the reasons may not be va l i d 
or l eg i t i ma t e .  I t  may s i mp l y  be t h a t  the major i ty want to obta i n  
the who l e  bene f i t o f  the company' s enterpr i se and t o  exc l ude the 
m i nor i t y .  There are quest i ons a s  to what the l aw shou l d  do to 

s The d i scuss i on under t h i s head i ng owes much to v i ews 
expressed to us by John L .  Howard . See note 1 ,  supra p .  83 . 
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regu l a te such act i v i t i es ,  wh i c h  a r e  par t i cu l ar cases of the abuse 
of major i t y power s .  

I n  a case i n  wh i ch the major i t y engages i n  a " squeeze -ou t "  
b y  mak i ng the m i nor i ty' s pos i t i on unpro f i t ab l e  and one of 
i mpot ence , the personal act i on under CBCA s .  234 i s  ava i l ab l e ,  
and the ques t i on i s  whether , i n  the cour t ' s v i ew ,  the 
corpor a t i on ' s a f f a i r s  are be i ng car r i ed on i n  a way wh i ch i s  
un f a i r or oppres s i ve as between major i ty and m i nor i t y .  I f  what 
i s  be i ng done i s  a wrong to the corpor a t i on ,  the der i va t i ve 
ac t i on under s .  2 3 2  i s  a l so ava i l ab l e .  I f  i t  i nvo l ves a 
" fundamen t a l  change" i n  the corpor a t i on ' s const i tu t i on ,  the 
mi nor i ty w i l l  a l so have the app r a i s a l  r i ght , i . e . , the r i ght to 
d i ssent and to be brought out at f a i r va l ue under CBCA s .  1 8 4 .  
T hese remed i es appear to us to be su f f i c i en t . I n  R e  Sabex 
l n t e r na t i ona l e  L t ee .  1 1 9 7 9 1 6 B L R  65 I Que . S . C .  I Gon t h i e r  J .  
a l l owed re l i ef under s .  234 on the grounds that  a proposed r i ghts 
offer i ng wou l d  d i l u te the i n terest of the or i g i na l  shareho l der s ,  
even t hough the of fer i ng was made t o  a l  1 shareho l de r s  pro r a t a . 

The ques t i on of the " f reeze-ou t "  i s  more d i f f i cu l t .  The 
mi nor i t y w i l l  have a t  l ea s t  one or more of the three remed i es 
descr i bed i n  the preced i ng paragr aph , depend i ng upon the way i n  
wh i ch the " f reeze - ou t "  i s  ca r r i ed ou t .  The persona l ac t i on under 
CBCA s .  234 wi 1 1  usua l l y be one of the remed i es ,  and i n  order to 
con t r i ve a s i t ua t i on i n  wh i ch shares a r e  cance l l ed or must be 
exchanged for money or other cons i der a t i on i t  i s  l i ke l y  that a 
" fundamen t a l  change" w i l l  have to be made i n  the corpor a t i on' s 
cons t i t u t i on so that  the appr a i sa l  r i ght w i l l  a r i se .  

I t  has been suggested that " go i ng pr i va t e "  t r ansac t i ons , 
i . e . , t r ansac t i ons under wh i ch shares i n  a d i s t r i bu t i ng 
corpor a t i on a r e  cance l l ed or are requi red to be exchanged for 
money or other secur i t i es , shou ld have fur t her res t r i c t i ons 
i mposed on them. These res t r i c t i ons cou l d  t ake the form of a 
requ i rement that a va l ua t i on of the shares by an i ndependent 
qua l i f i ed va l uer be commun i c a t ed to t he shareho lders and that the 
t r ansac t i on requ i r e the approva l by ord i na r y  reso l u t i on of the 
af fected c l a ss i f  there i s  a cash offer at l ea s t  equa l to the 
va l u a t i on ,  or an approva l by spec i a l  reso l u t i on of the af fected 
c 1 ass i f  the offer i s  not for cash or i s  for a lesser arroun t .  
The proposed On t a r i o  BCA wou l d  i mpose such res t r i c t i ons . 

The ques t i on i s  how far the l eg a l  regu l a t i on of bus i ness 
ac t i v i ty shou l d  go . I t  may seem un f a i r  that  the l aw shou l d  
prov i de a mechan i sm by wh i ch some owners o f  an en terpr i se can 
ous t  o t hers ; t h i s  i s  pa r t i cu l a r l y  so i n  a case i n  wh i ch the 
con t r o l  group has prev i ou s l y  "gone pub l i c "  and a t t r ac ted the 
i nves tors whom i t  i s  now i n  t he i r  i nterest to exc l ude . On the 
other hand , the busi ness may oper a t e  more ef f i c i en t l y  under the 
p r oposed a r r angemen t ,  and , s i nce i nves tment i n  d i s t r i but i ng 
corpor a t i ons i s  made f rom commer c i a l  mo t i ves , i t  may be enough to 
e s t ab l i sh mach i nery desi gned to ensure that  the m i nor i ty rece i ve 
f a i r  va l ue for t he i r  shares . By way of rejoi nder to the l as t  
s t a tement i t  may then be s a i d  t h a t  t here a r e  cases i n  w h i ch 
i nves tors have i nvested , have r i dden ou t the bad t i mes and shou l d  
not b e  forced out of what h a s  the prospect of be i ng a prof i t ab l e  
enterp r i se for what may we l l  be i mper fec t compens a t i on .  Our 
conc l u s i on ,  aga i n ,  i s  that the CBCA prov i s ions s t r i ke a 
reasonab l e  b a l ance among the conf l i c t i ng i n teres t s  of the con t r o l  
group and the i n terests of mi nor i ty shareho l der s ;  that  they 
shou l d  be adopted i n  pr i nc i p l e ;  and s .  1 8 4 ,  232 and 234 of the 
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d r a f t  Act  wou l d  do so.  

I t  wi l l  be noted tha t CBCA s .  2 3 4  in  par t i cu l ar l eaves much 
scope for the devel opment of the l aw by the cou r t s  for the 
protec t i on of m i nor i t i es .  In Neonex I n t erna t i ona l L t d .  v.  Ko l asa 
] 1 97 8 [  2 WWR 593 I BCSC I , BoucK J .  thought tha t the CBCA 
amalgama t i on procedure can be used by the major i t y to f reeze out 
a mi nor i ty ;  i n  that  case the mi nor i t y sought to enforce the i r  
appr a i sa l  r i ght . However ,  i n  A l exander v .  Westee l - Rosco L t d .  
I 1 9 79 1 2 2  O L R  1 2d l  2 1 1  I H . C . I ,  an i n t e r i m  i n junc t i on was granted 
on the grounds hat a proposed freeze-out wou l d  be oppres s i ve and 
unfa i r l y  prejud i c i a l  to the mi nor i t y ;  and i n  Rusk i n  v .  Canada 
A l l - News R ad i o  L t d .  1 1 979 ) 7 B L R  1 42 I On t . H . C . I l i n wh i ch the 
grounds for ho l d i ng the ama lgama t i on oppres s i ve do not appear 
from the repor t )  not on l y  was an i njunc t i on granted to s top a 
re-organ i za t i on based upon an ama l g ama t i on bu t Eber l e  J .  gave a 
d i rect i on that  a cer t i f i ca t e  of ama l gama t i on be cancel l ed and 
wi thdrew the d i rect i on on l y  because unde r t ak i ngs adequate t o  
protect t h e  m i nor i ty were g i ven b y  t he major i t y .  These cases 
suggest that  i n  proper c i r cums t ances the cou r t s  wi  1 1  not be 
re l uc t ant t o  i n t erpret t he i r  power s  under CBCA s .  234 broad l y .  

( i i i  I Re l a t i onship between the der i va t i ve and per sona l 
act i ons 

I t  seems to us that  the essen t i a l  poi nt  i n  proceed i ngs under 
e i ther CBCA s .  232 or 2 3 4  i s  that  a person wi t h  an i n terest  i n  a 
corpor a t i on i s  comp l a i n i ng about the abuse of power by someone 
who con t r o l s the mach i nery of the corpor a t i on .  I n  l ega l form the 
wrongdoe r s  i n  one case may be do i ng a wrong to the corpor a t i o n ;  
i n  another they may b e  caus i ng t h e  corpor a t i on to a c t  i n  a way 
wh i ch i s  wrongfu l ;  and i n  a t h i rd they may be chang i ng the 
corpor a t i on' s cons t i t u t i on i n  a way wh i ch wi l l  g i ve them an 
unf a i r  advant age over the m i nor i ty ;  but  i n  subs�ance t hey are 
wrong fu l l y us i ng the power of con t r o l .  I t  may be that  the remedy 
for a case i n  wh i ch d i rectors who have done a wrong to the 
corpor a t i on and refuse to a l l ow t h a t  corpora t i on t o  sue them i s  
t o  a l l ow the comp l a i nant t o  br i ng an ac t i on aga i ns t  them i n  the 
corpor a t i on ' s name : tha t t he remedy i n  another case may be an 
i njunc t i on to s t op the company f r om ac t i ng i n  con t raven t i on of a 
res t r i c t i on on the bus i ness wh i ch i t  i s  res t r i c t ed f rom car r y i ng 
on ( probab l y  suppor ted by an i n junc t i on aga i ns t  the d i rector s ) ;  
and tha t the remedy i n  a t h i rd case may be an i n junc t i on to 
prevent shar eho l ders f rom pass i ng a reso l u t i on approv i ng a s a l e  
o f  the corpor a t i on' s proper t y  t o  thems e l ves o r  a n  order de l e t i ng 
an amendment made by the shareho lders t o  the ar t i c l e s  of 
i ncorpor a t ion . ln a l l  those cases , however , the wrongdoer s  are 
do i ng some t h i ng to the pl'ejud i ce of t he COfl1) l a i nan t '  s i n terest  i n  
the corpor a t i on ,  whether i t  prejudi ces h i s  r i gh t s  under the 
corpo r a t e  cons t i t u t i on or a f fe c t s  the va l u e  of the corpor a t i on to 
wh i ch h i s  r i gh t s  app l y .  The crux of the ma t ter i s  t h a t  the 
wrongdoe r s  are abus i ng t he i r  power of con t ro l . 

A s  we have s a i d ,  we f i nd some d i f f i cu l t y i n  the r e l a t i onsh i p  
be tween the der i va t i ve and person a l  ac t i ons i n  the CBCA : a g i ven 
set of f a c t s  may appear to g i ve r i se to both or i t  may be 
doubt fu l  wh i ch i t  g i ves r i se t o .  The d r a f ters o f  the CBCA 
( P ropos a l s ,  p .  1 6 2 1  thought t h a t  i n  the area of over l ap the 
aggr i eved person wou l d  have an e l ec t i on , and i t  seems l i ke l y  that  
they are r i gh t  i n  that  op i n i on ,  but  a cau t i ous l awyer i s  l i ke l y  
to fee l i mpe l l ed to br i ng two ac t i ons so a s  t o  be sure that he 
has brought the r i ght one . 
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Three cases demons t r a t e  the d i f f i cu l ty of character i z a t i on .  
The f i r s t  i s  F a r nham v .  F i ngo l d  1 1 97 3 1  33 D L R  ( 3d )  1 5 6 .  I n  that 
case , the On t a r i o  Cou r t  of Appea l held that under the OBCA 
coun terpa r t  of CBCA s .  232 ( there be i ng no OBCA coun t erpar t of 
CBCA s .  234 ) a l l  ac t i ons for wh i ch a shareholder may sue for on 
beha l f  of a corpor a t i on requ i re l eave , and i t  accord i ng l y  s t r uck 
out a shareho l der ' s c l as s  ac t i on on the grounds , among othe r s ,  
that the p l a i n t i f f c l a i med a dec l a r a t i on that the con t ro l l i ng 
shareho lder s he l d  for the corpor a t i on and i t s shareho l de r s  any 
premi um over market va l ue r ea l i zed by them on the s a l e  of shares 
i n  the corpor a t i on .  I n  Goldex M i nes L td . .  v .  Revi 1 1 1 1 97 4 1  3 8  O L R  
( 3d )  5 1 3 ,  a n  On t a r i o  D i v i s i ona l Court he l d  t h a t  a c l a i m  for a 
dec l ar a t i on t h a t  d i rector s'  reso l u t i ons were voi d ,  a c l a i m  for a 
dec l ar a t i on t h a t  a proxy i nforma t i on c i rcu l ar and resu l t i ng 
prox i es were vo i d ,  and a c l a i m  for _an i njunc t i on aga i ns t  the 
d i rectors vo t i ng cer t a i n  escrow shares , were a l l  der i va t i ve 
c l a i ms , and set a s i de the wr i t .  I n  an ear l i er case , W a t t  v .  
Commonwea l th P e t r o l eum L t d .  [ 1 9 3 8 ]  4 D L R  7 0 1 , the A l be r t a  
Appe l l a te D i v i s ion he l d  t h a t  the usurpat i on of of f i ce by 
d i rec tors i s  an i nvas i on of the r i gh t s  of the company , not the 
shareho l der s ,  and d i smi ssed a personal act i on brought by a 
shareho lder to a t t ack the e l ect i on o f  d i rector s .  

The three cases may not be r e l evant to the i nterpret a t i on of 
CBCA s .  2 3 1  to 2 3 5  because the OBCA under wh i ch the f i r s t  two 
act i ons were brought has no counterpa r t  of CBCA s .  2 3 4  prov i d i ng 
for per sona l act i on , and there was no counterpa r t  of e i ther CBCA 
s .  232 or 234 i n  A l be r t a  a t  the t i me  of the A l ber t a  cas e ;  we do 
not t h i nk that we shou l d  i gnore the danger t h a t  a l i t i gan t 
proceed i ng under CBCA s .  2 3 4  w i l l  f i nd h i mse l f  out of cou r t  
because he d i d  not obt a i n  l eave and proceed under s .  2 3 2 , 
because , as we have s a i d ,  the substance of h i s  comp l a i n t ,  
whatever i t s  for m ,  i s  t ha t  those i n  con t r o l  are abu s i ng the i r  
power . 

I f  we were s t a r t i ng w i t h  a c l ean s l a te ,  we t h i nk that we 
wou l d  recommend that the proposed ABCA set out one procedure to 
be fol l owed whenever the c l a i m  i s ,  i n  essence , that those i n  
con t r o l  of a company are abus i ng the i r  power and t r ea t i ng the 
m i nor i t y unf a i r l y .  That procedure wou l d  be commenced by a 
shareho l der app l y i ng i n  h i s  own r i gh t  or as represen t a t i ve of a 
c l ass , and wou l d  requ i re that the corpor a t i on and the a l l eged 
wrongdoers be made par t i es so t h a t  a l l  wou l d  be bound and r e l i e f  
cou l d  b e  g i ven aga i ns t  each. S i nce the wrong , whether o r  not i t  
i s  i n  form a wrong aga i ns t  the corpor a t i on ,  i s  r ea l l y a wrong 
aga i ns t  the mi nor i ty i n  the perpe t r a t i on of wh i ch the corpo r a t i on 
i s  mere l y  the cap t i ve and the t oo l  of those i n  con t ro l , the 
corpor a t i on i t se l f  wou l d  not be needed as a p l a i nt i f f but wou l d  
be a par t y  for not i ce ,  and so that a l l  necessary r e l i e f  cou l d  be . 
g i ven . 

We are not , however , s t ar t i ng w i th a c l ean s l a te . We have 
before us the CBCA , wh i ch makes a va l i an t  and probab l y  successful  
a t tempt to ba l ance the gene r a l  i n te r e s t  i n  the bus i ness 
e f f i c i ency o f  corpo r a t i ons aga i ns t  the spec i a l  i nterest  of those 
who may be unf a i r l y t r ea t ed ;  and we t h i nk t h a t  t h i s  i s  a subject 
on wh i ch gene r a l  uni formi t y  between the CBCA and t he . proposed 
ABCA i s  spec i a l l y  i mpor t an t ,  both i n  f a i rness to those who mu s t  
under s t and and l i ve under both s t a tu t e s ,  and s o  t h a t  the 
deve l opi ng jur i sprudence under one w i l l  be ava i l ab l e  for the 
i nterpret a t i on of the other and may lead to the i mprovement of 
both i f  i mproveme n t  proves des i r ab l e .  G i ven the e x i s tence of 
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CBCA s .  2 3 2  and 2 3 4  or coun terpa r t  sec t i ons i n  the proposed ABCA , 
we t h i nk tha t competent couns e l  ( and we are dea l i ng w i th an area 
i n  wh i ch counsel  wi l l  be i nvol ved and are l i ke l y  to have a 
re l a t i ve l y  h i gh degree of soph i s t i c a t i on )  shou l d  be ab l e  to br i ng 
both k i nds o f  proceed i ng where i t  i s  not c l ear wh i ch i s  
appropr i a t e ;  and we propose a he l p f u l  change i n  de t a i l by 
a l l ow i ng a c l a i mant to ask for l eave under s .  232 as pa r t  of the 
re l i ef i n  a proceed i ng under s .  2 3 4 .  

W e  were i nvi ted b y  our l awyer cons u l t a n t s  t o  go far ther and 
to i nc l ude i n  s .  2 3 4 ( 3 ) of the dr a f t  A c t  a power to grant i n  a s .  
2 3 4  app l i ca t i on the re l i ef to wh i ch the corpor a t i on wou l d  be 
ent i t l ed i n  the der i va t i ve ac t i on to be commenced by the 
comp l a i nant pursuant to the leave g r anted under s .  2 34 ( 3 )  ( q )  of 
the d r a f t  Act . We found the sugges t i on a t t r ac t i ve :  such a 
power wou l d  ensure that the on l y  resu l t  of a bi t ter l y  contested 
app l i c a t i on under s .  2 3 4  wou l d  not be l eave to br i ng a der i va t i ve 
act i on wh i ch wou l d  requ i r e  the same par t i es to f i ght over the 
same ground . We regret f u l l y  formed the op i n i on ,  however , that  
there wou l d  be too great a danger t ha t  the resu l t  wou l d  be the 
g i v i ng of j udgmen t s  on i ssues wh i ch have not been proper l y  
l i t i g a ted and wh i ch have been c l ouded b y  con fused procedures , and 

we therefore d i d  not maKe the suggested change. 

I n  genera l ,  s .  2 3 1  to 235 of the d r a f t  fol l ow  t he i r  CBCA 
coun terpar t s ,  subject to the adop t i on i n  s .  2 3 1  of a def i n i t i on 
of " ac t i on "  wh i ch g i ves a broader scope to s .  232 , and subject 
a l so to the i nc l u s i on of some add i t i on a l  powers for the cou r t  i n  
s .  2 34 ( 3 ) . 

( i v )  E f fect of prooosa l s  on the R u l e  i n  Foss Y..:.. 
Harbot t l e  

There rema i ns a ques t i on whether or not s .  2 3 2  and 234 of 
the d r a f t  Act wou l d  be exhaus t i ve ,  i . e . , whether or not they 
wou l d  do away w i th the der i va t i ve and person a l  ac t i ons deve l oped 
by the cour t s .  We expect that l i t i ga n t s  w i l l  use the super i or 
remed i e s  under 234 , so that the ques t i on w i l l  r a re l y ,  i f  ever , 
ar i se ;  i t  cou l d ,  however , be of some i mpor t ance i f ,  for examp l e ,  
a l i t i gant were t o  br i ng a der i va t i ve act i on under Foss v .  
Harbot t l e  w i thout obt a i n i ng l eave . We do not recommend that the 
proposed Act forma l l y abo l i sh the ru l e :  we t h i nk i t  best to l eave 
i t  to l i t i g a n t s  and to the cou r t s  to determine whether there i s  
any r e s i dua l p l ace for the r u l e .  

Both sec t i ons are perm i s s i ve i n  form,  i . e . , i n  each case the 
CC>fll) l a i nant may app l y  for r e l i e f  under the sec t i on .  I n  terms , 
therefor e ,  the sec t i ons do not do away w i t h  the r i ght to br i ng an 
act i on under other author i t y ,  e . g . , the r u l e  i n  Foss v . Harbot t l e .  

( c )  O ther conpl a i nan t s '  r ights of ac t i on 

We have so f a r  d i scussed the der i va t i ve and persona l r ights 
of shareho l ders under s .  232 and 2 3 4  o f  the CBCA and of the d r a f t  
Act . There are other c l asses , however ,  who are " cor11J l a i nan t s "  
who may app l y  for l eave to br i ng a der i va t i ve ac t i on under CBCA 
s .  232 and who may app l y  for person a l  re l i e f  under CBCA s .  234 . 
The add i t i on a l  c l asses i nc l ude former shareho l ders of the 
corpor a t i on and present and former shareho l ders of " a f f i l i a tes " ;  
present and former d i rectors and o f f i cers of the corpora t i on and 
i t s a f f i l i a tes : past  and present ho l ders of debt ob l i g a t ions 
i nc l uded i n  the term " secur i ty" ; the D i rector appo i nted under 
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CBCA s .  253 ; and " any other person who , i n  the d i scre t i on of the 
cour t ,  i s  a proper person . "  We wi 1 1  now d i scuss the i nc l u s i on of 
these " corrp l a i nan t s . " ( The def i n i t i on a l so extends to the 
bene f i c i a l  owner s  of shares , but we do not regard that  extens i on 
as cont rover s i a l , and we i nc l ude bene f i c i a l  owners i n  the term 
·· shareho l der s .  " ) 

( i l Former shareholders 

The def i n i t i on of " cOill) l a i nan t "  i n  CBCA s .  2 3 1  i nc l udes 
former shareholders of a corpor a t i on .  Accord i ng l y ,  a former 
shareho l der can app l y  for leave to br i ng a der i va t i ve act i on 
under CBCA s .  232 , or can br i ng an app l i ca t i on for persona l 
re l i ef under CBCA s .  234 . 

Much of the r e l i e f  ava i l ab l e  i n  a persona l ac t i on under CBCA 
2 3 4 , i s  not appropr i a te to a former shareho l der ; i ndeed, the on l y  
effec t i ve remedy wh i ch the cou r t  can g i ve wh i ch appears l i ke l y  to 
g i ve h i m  effec t i ve r e l i ef i s  " an order c�ensat i ng an aggr i eved 
person , "  and the cou r t  can g i ve h i m  that  remedy on l y  i f  CBCA s .  
2 34 ( 3 )  ( 1 )  i s  con s t r ued as confer r i ng a new cause of ac t i  We are 
i nc l i ned to accept what appears to us to be a s i gni f i cant new 
remedy; i f  the a f f a i r s  of the corporat i on are car r i ed on i n  a way 
wh i ch the cour t f i nds "oppress i ve "  or " un fa i r l y  prejud i c i a l , "  i t  
seems reasonab l e  enough that the court shou l d  have power to order 
the corpor a t i on or the wrongdoer s  to maKe good any f i nanc i a l  loss 
wh i ch they have i nf l i cted upon an i nd i v i du a l  wh i l e he was a 
shareho l der . 

A t  f i r s t  b l ush i t  appears that  a former sharehol der cannot 
bene f i t  from a der i va t i ve act i on ( as d i s t i ngui shed from a 
person a l  ac t i on ) to enforce a corpor a t i on ' s r i gh t s ; on the face 
of i t  any benef i t  w i l l  accrue to the corpor a t i on i n  wh i ch he no 
l onger has any i n terest . CBCA s .  2 3 3 ,  however , g i ves t he cou r t  
power to d i rect that  the amount of a judgment i n  a der i va t i ve 
ac t i on brought under s .  232 be pa i d  d i rec t l y  to " former and 
present secur i ty ho l der s , " a term wh i ch i nc l udes former 
shareho l der s ;  and t h i s  prov i s i on ,  i f  cons t r ued l i tera l l y ,  g i ves 
r i se to i n teres t i ng poss i b i l i t i es . I n  a case such as Rega l 
( Ha s t i ngs ! L t d . v .  G u l l i ver , [ 1 9 4 2 1 1 A l l  E . R .  3 7 6 ,  or Abbey 
G l en P r oper ty Corpor a t i on v .  S t umborg, [ 1 97 6 1  4 WWR 2 8 ,  the 
cour t ,  i ns tead of award i ng a w i nd f a l l  prof i t  to the new 
shareho l ders by g i v i ng judgment for the corpora t i on for wrongs 
done before they bought t he i r  shares , cou l d  requ i re payment to 
former shareho l ders who have suf fered actua l loss thrugh a 
depressed s a l e  pr i ce for t he i r  shares . There are d i f f i cu l t i es 
w i t h t h i s .  Under t r ad i t i ona l ana l ys i s ,  such a d i rec t i on wou l d  be 
a d i rect i on to pay to A ( the former shareho lder ) money wh i ch 
be l ongs to B ( t he corpora t i on ) , and the cour t s  may we l l  be 
r e l uc t an t  to make d i rec t i ons for wh i ch they do not perceive any 
j u r i spruden t i a l  founda t i on .  Ar i s i ng from the same ana l ys i s ,  
there may be d i f f i cu l t i es i n  the t a x  t r ea tment of money recei ved 
by A wh i ch be l ongs to B .  Then , i t  may be that  i t  i s  the 
i n i t i a t i ve of the new shareholders wh i ch e s t ab l i shes the cause of 
act i on .  We are i nc l i ned however , to accept the CBCA pos i t i on , 
wh i ch appears to l eave the cou r t s  w i t h  f l ex i b l e  powers wh i ch can 
be exer c i sed accord i ng to the c i rcums t ances , and wh i ch wou l d  
enab l e  i t  i n  a proper case t o  avo i d  put t i ng the f ru i t s of the 
act i on i n to the corpor a t i on where they wou l d  be under the con t r o l  
of the wrongdoers who con t r o l  i t .  S .  2 3 3  of the d r a f t  Act 
therefore f o l lows CBCA s .  2 3 3 . 
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( i i )  Present and former shareholders of a f f i l i a tes 

The def i n i t i on of " cQill) l a i nan t "  i n  CBCA s .  2 3 1  i nc l udes 
former and present shareho l ders of " a f f i l i a tes , "  a term wh i c h ,  
under CBCA s .  2 1  1) and 2 1 2 1  i nc l udes paren t s , subs i d i ar i es , 
subs i d i ar i es of the same paren t , and corpor a t i ons con t r o l l ed by 
the same person . " Person " i nc l udes , among other t h i ngs , a 
par tnersh i p  or assoc i a t i on .  A shareholder of one corpor a t i on can 
accor d i ng l y  app l y  to br i ng a der i va t i ve act i on under CBCA s .  2 32 , 
or can br i ng an app l i c a t i on for personal r e l i e f  under CBCA s .  2 3 4  
i nvo l v i ng another corpor a t i on wh i ch i s  i n  any of t hese 
categor i es . 

We t h i nk that  a shareholder i n  a corpor a t i on can be 
oppressed by t h i ngs done i n  i t s subs i d i ar y ,  wh i ch can of course 
a f fect the va l ue of h i s  shares i n  the parent . Wha t i s  done i n  
the parent wi l l  not d i rec t l y  a f fect a subs i d i ary , but i t  may 
resu l t  i n  the a f f a i r s  of the subs i d i ary be i ng carr i ed on 
i mp roper l y ,  and we do not t h i nk that a shareholder i n  the 
subs i d i ary shou l d  be s t opped f r om  get t i ng f u l l re l i e f  by the 
i n t erpos i t i on of another l eg a l  persona l i t y .  The re l a t i onsh i p  of 
a subs i d i ary to another subs i d i ary of the same paren t or to 
another company con t r o l l ed by the same person , is  more remote , 
but we are i nc l i ned to accept the CBCA pos i t i on .  There may be an 
occas i on a l  case i n  wh i ch i t  i s  necessary for the cour t ,  i n  the 
i n teres t s  of j us t i ce ,  to go i n to the who l e  of an i n t er - re l a ted 
bus i ness , and we expect t h a t  i t  w i l l  not do so un l es s  there i s  a 
c l ear neces s i t y .  S .  23 1 ( b l l  1 I of the d r a f t  Act therefore f o l l ows 
CBCA s .  23 1 I 1 1  i n  that  respec t . 

( i i i )  P resent and former d i r ectors and o f f i cers 

The def i n i t i on of " c� l a i nan t "  i n  CBCA s .  2 3 1  i nc l udes '' a 
d i rector or an o f f i cer or a former d i rector or of f i cer of a 
corpor a t i on or any of i t s a f f i l i a tes . "  A person i n  any of t hese 
categor i es can accor d i ng l y  app l y  to br i ng a der i va t i ve act i on 
under CBCA s .  232 , or can br i ng an app l i ca t i on for persona l 
re l i ef under CBCA s .  2 3 4 . 

We can see that a d i rector who i s  den i ed the r i gh t s  of a 
d i rector shou l d  have recourse under CBCA s .  2 3 2  and 2 3 4  i n  
re l a t i on t o  h i s  own corpor a t i on ,  and a d i rector who has res i gned 
may want to have the corpor a t i on requi red to remove h i m  from i t s 
records . So f a r  we have no d i f f i cu l ty w i t h  the CBCA pos i t i on .  
We f i nd i t  more d i ff i cu l t  to conce i ve of proper cases for a 
d i rector of one corpor a t i on ,  as a d i rector , to obt a i n  re l i ef w i th 
regard to an a f f i l i a t e ,  but we are i nc l i ned to go a l ong w i t h  the 
CBCA here a l so .  Aga i n ,  there may be c i rcumstances i n  wh i ch i t  i s  
necessary to l ook i n to the who l e  of a bus i ness and not mere l y  
that  par t wh i c h  i s  conducted by one corporate ent i ty ;  and there 
i s  the fur t her poi n t  that  the protec t i on of a comp l a i nan t ' s 
pos i t i on as d i rector may be neces sary i n  order to protec t  h i s  
pos i t i on as shareho lder . 

The argument i n  favour of an o f f i cer hav i ng the r i g h t  to 
app l y  for e i ther k i nd of re l i e f  seems to us to be much more 
tenuous , as o f f i cers as such have no proper ty r i gh t s  and no r i ght 
to t ake par t in the management of the company except r i gh t s  wh i ch 
the d i rectors g i ve to them. However , we t h i nk that  i f  an o f f i cer 
app l i es ,  wh i ch i s  l i ke l y  to be h i g h l y  unusua l un l es s  he has 
another i n teres t as we l l ,  the cou r t  w i l l  bear these facts in m i nd 
and grant re l i e f  on l y  i f  i t  i s  necessary to do so i n  order to 
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protect the o f f i cer i n  anot her capac i t y  or to protect the 
shareho l ders genera l l y .  We therefore accept the CBCA pos i t i on 
here a l so .  S .  23 1 l b l l i i l  of the dr a f t  Act fo l lows CBCA 2 3 1 1 b l  
w i t h  regard to d i rectors and of f i cers for the sake o f  uni formi t y .  

( i v )  The D i rector 

The ques t ion here i s  whether any pub l i c  of f i c i a l  shou l d  have 
power to app l y  for re l i e f  under s .  2 3 2  and 2 3 4  of the proposed 
Act . We t h i nk that the answer i s  yes , and that  the of f i c i a l  
shou l d  be the D i rector o f  the Secur i t i es Corrm i s s i on .  I t  seems to 
us a l mos t  beyond argument that abuses i n  corpor a t i ons covered by 
the Secur i t i es Act shou l d  proper l y  be w i t h i n  h i s  pur v i ew ,  and 
there may be cases of more c l ose l y  he l d  corpor a t i ons i n  wh i ch 
j us t i ce w i l l  be done on l y  i f  an i ndependent ou t s i der w i  1 1  act . 
S .  2 3 1  ( b )  I i i i I therefore fol l ows CBCA s .  2 3 1  ( c l . 

( v )  Ho lders o f  Debt Obl iga t i ons 

The def i n i t i on of " comp l a i nan t "  i n  CBCA s .  2 3 1  i nc l udes a 
present and former reg i s t ered ho l der o f  a " secur i t y"  of a CQIT1)any 
or i t s a f f i l i a tes . The def i n i t i on of " secur i ty"  i n  CBCA s .  2 
i nc l udes a " debt ob l i g a t i on of a corpor a t i on "  and " a  cer t i f i cate 
evi denc i ng such a . . .  debt ob l i g a t i on . "  The reference to the 
cer t i f i ca t e  i n  CBCA s .  2 and the reference to a regi s tered ho l der 
i n  CBCA s .  2 3 1  probab l y  res t r i c t s  the def i n i t i on of " cOO"p l a i na n t "  
to those cred i tors who a r e  ent i t l ed t o  have cer t i f i ca tes and who 
are t o  be en tered i n  the secur i t i es reg i s ter . Accor d i ng l y ,  those 
cred i tor s ,  and not o t hers , can app l y  for leave to br i ng a 
der i va t i ve ac t i on under CBCA s .  232 and can app l y  for persona l 
re l i ef under CBCA s .  2 3 4 . The s i tuat i on under CBCA s .  2 3 4 , 
however , i s  somewha t confused by the fact t h a t , t hough the r e l i e f  
mus t  be sought b y  a " corrp l a i nan t "  def i ned as s e t  for t h  above , i t  
may be soug h t  on g r ounds that not on l y  a " secur i ty ho l de r "  but 
a l so a "cred i tor " has been dea l t  w i t h  i n  an oppress i ve or 
unf a i r l y prejud i c i a l  way . 

We s t a r t  by say i ng that we have no doubt that  where the 
pr i nc i p a l  character of an i nd i v i du a l  i s  that  of shareholder he 
shou l d  have recourse under s .  232 or 2 3 4  of the d r a f t  Act even i f  
the actua l oppres s i on a f fec t s  h i m  i n  some other capac i t y ;  e . g . , 
i f  two shareholders comb i ne aga i n s t  t he t h i rd and cause the 
corpor a t i on to pay off the i r  shareholder ' s  l oans and not h i s ,  
they shou l d  not be ab l e  to repe l h i s  c l a i m  for re l i ef on the 
grounds that  he i s  oppressed , i f  a t  a l l ,  as cred i tor and not as 
shareho lder . We accord i ng l y  t h i nk that  the proposed A B C A  shou l d  
a l l ow a person i n  such a pos i t i on to obt a i n  r e l i ef .  I t  appears 
from the exp l anatory commen t s  made by the d r a f ters of the CBCA 
that under s .  232 and s .  234 the prob l em wh i ch the i nc l u s i on of 
secur i t y ho l ders as " cOO"p l a i nan t s "  was i nt ended to so l ve was t he 
cou r t s  had he l d  t h a t  he cou l d  not .  

A more d i f f i cu l t ques t i on i s  whether or not the proposed 
A B CA shou l d  extend the remed i es to the holders of debt 
ob l i g a t ions who have no o t her r e l a t i on s h i p  w i th the corpor a t i on .  
T o  s t a r t  w i t h ,  there i s  less evi dence o f  an evi 1 to be cured . 
Then , the der i va t i ve and persona l remed i es are des i gned to dea l 
w i th the abuse of major i ty power , wh i ch i s  not neces sa r i l y the 
same t h i ng as abuse of pos i t i on under a loan con t ract ; i t  i s  
poss i b l e that  i nc l u s i on of the ho l ders of debt secur i t i e s  i n  CBCA 
s .  232 and s .  234 w i l l  be const rued as e f fec t i ng a r ad i c a l  change 
i n  the re l a t i onsh i p  between a corpor a t i on and one c l ass of i t s  
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cred i tors , 

There appear to us to be three argumen t s  i n  support of 
confer r i ng the remed i es on the ho lders of debt secur i t i es . One 
i s  uni form i t y :  i n  the absence of s t rong reason , i t  does not 
seem appropr i a te for a c l ass of cred i tors to have a subs t ant i a l  
r i gh t  i n  connec t i on w i th a fede r a l  corpor a t i on wh i ch they do not 
have i n  connec t i on wi th a prov i nc i a l  corpor a t i on .  The second i s  
t h a t  the ho l de r s  of debt secur i t i es are i n  much the same pos i t i on 
as , and v i r tua l l y  i nd i s t i ngui shab l e  from ,  the ho l ders of 
non - vot i ng preference shar e s ,  and shou l d  have s i m i l a r t reatment 
i n  the i n teres t s  of f a i rness and of ma i n t a i n i ng the 
a t t r act i veness of debt secur i t i e s  as i nvestmen t s . The t h i rd i s  
tha t i t  i s  l i ke l y  that  the cou r t s  w i l l  not make the remed i es 
ava i l ab l e  to the holders of debt secur i t i es ,  as such , except i n  
e x t reme cases i n  wh i ch those i n  con t r o l  of a corpor a t i on have 
c l ear l y  abused them. 

We are d i v i ded in our v i ews . Some members of our Board 
t h i nk that  confer r i ng the remedy on t he ho lders of debt 
secur i t i es w i l 1 i mpose a new duty upon the persons i n  con t r o l  of 
a corpor a t i on towards a c l ass of persons ou t s i de the corpor a t i on ;  
t h a t  i t  w i  1 1  g i ve r i se to an undes i r ab l e  deroga t i on from the 
pr i nc i p l e  of l i m i t ed l i ab i l i ty ( s i nce the cou r t  can order 
compensa t i on under s .  234 of the d r a f t  A c t ) and t h a t  i t  w i l l  
provide a way for the holders of debt secur i t i es to i n t er fere 
w i t h  the management of the corpor a t i on .  O t hers see the ho l de r s  
o f  debt secur i t i es as be i ng i nves tors j u s t  as much as a r e  the 
shareho l der s ,  and see the ava i l ab i l i ty of the remedy as a 
protec t i on aga i ns t  unconsc i onab l e  d i s regard of the i nteres t s  of 
those i nvestors and as a factor i n  making i nvestment more 
a t t r a c t i ve .  Our major i ty recommenda t i on however , i s  that the 
proposed ABCA fol l ow the CBCA on the poi n t ,  and s .  23 1 ( b )  l i  I of 
the d r a f t  Act does so . 

( v i ) O ther proper persons 

The f i na l  c l a ss i nc l uded i n  the def i n i t i on of " comp l a i nant " 
i n  CBCA s .  2 3 1  i s  " any other person who, i n  the d i scr e t i on of a 
cour t ,  i s  a proper person to make app l i ca t i on under t h i s  P a r t . "  

We have some reserva t i ons about l eg i s l a t i on wh i ch confers 
broad s t a t u tory d i scret i ons w i thout gu i de l i nes . Her e ,  however ,  
we t h i nk such a d i scre t i on appropr i a t e .  The spec i f i c  l i s ted 
c l asses appear to us to cover a l l  cases i n  wh i ch the der i va t i ve 
and persona l remed i es shou l d  be ava i l ab l e ,  but fores i gh t  i s  
necessar i l y i mpe r f ec t , and the gene r a l  d i scre t i on wou l d  a l l ow the 
cour t s  to make up for the i mpe r f ec t i ons of fores i gh t . We t h i nk 
a l so t h a t  the cour t s  can be r e l i ed upon to a l l ow on l y  proper 
app l i ca t i ons . S .  2 3 1 ( b ) l i v )  of the d r a f t  A c t  therefore fol lows 
CBCA s .  2 3 1  ( d ) . 

( d )  CQilJ) 1 i ance orders 

CBCA s .  2 4 0  empowers the cou r t  to order the corpor a t i on ,  i t s 
d i rec tors and of f i cers l and other s )  t o  comp l y  w i t h  the Ac t ,  the 
regu l a t i ons , and the corpor a t i on' s cons t i tu t i ona l documen t s .  S .  
2 4 0  of the dr a f t  A c t  fol l ows i t ,  but adds shareho lders to the 
l i s t  of those who can be orde A l though . i t  w i  1 1  be usefu l  i n  other 
areas as we l l ,  t h i s  power shou l d  be par t i cu l ar l y  use f u l  to 
m i nor i ty shareho lder s ,  and we accord i ng l y  men t i on i t  here . 
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Under CBCA s .  1 99 ( wh i ch was not i nc l uded i n  the d r a f t  CBCA I 
one who under a t ake-over b i d  has acqu i red 90% of the shares of a 
c l ass i s  ent i t l ed to acqu i r e the rema i nder a t  the of fered pr i ce 
or f a i r  va l u e .  ACA s .  1 5 3 i s  t o  much the s ame effec t , though i t  
i s  p a t terned upon Eng l i sh l eg i s l a t i on and l acks some i mpor t an t  
protec t i ons g i ven by the CBCA , i nc l ud i ng the d i ssent i ng of feree' s 
r i gh t  t o  e l ect for f a i r va l ue i ns t ead of the t ake - over b i d  pr i ce .  
Among the western prov i nces , B r i t i sh Co l umb i a  and Saska t chewan 
have such prov i s i ons . Mani toba does not . O n t a r i o  does not have 
such a provi s i on ,  but we under s t and t h a t  cons i der a t i on i s  be i ng 
g i ven to the adop t i on of one. 

A prov i s i on wh i ch a l l ows A t o  acqu i r e compu l sor i l y the 
proper t y  of 8 ,  absent any con t ract between them , i s  unusua l ;  and 
i t  may be thought oppress i ve .  Never t he l es s ,  we t h i nK t h a t  i t  
shou l d  be made . I t  has been par t of our l aw for a l ong t i me ,  and 
the on l y  ser i ous cr i t i c i sm t h a t  appears t o  have a r i sen i s  f r om  
i t s  abuse as a dev i ce by wh i ch a suf f i c i ent l y  l a rge major i ty can 
get r i d  of a m i nor i t y ,  an abuse wh i ch has been ou t l awed by CBCA 
s .  1 9 9 .  Cons i der a t i ons of uni formi t y  w i t h  the CBCA sugges t i t s 
con t i nuance . I t  has useful  coomerc i a l  effec t s :  the 
marke t ab i l i t y and va l ue of shares i s  i mproved by the ava i l ab i l i ty 
of a means whereby , i n  cases i n  wh i ch the of feror wi l l  not accept 
less  than a l l  the shar es , the w i sh of the great major i t y cannot 
be defeated by the i n t r an s i gence of a f ew ;  and i t  promotes 
commerc i a l  e f f i c i ency i n  a s i t u a t i on i n  which the new owner s  of 
the great major i ty of the shares are unab l e  to oper a t e  the 
corpor a t i on t o  the bes t advant age because of the need to 
recogn i ze the i n teres t s  of the rema i n i ng few of the o l d  
shareho l der s .  These a rgumen t s  are l es s  s t r ong i n  re l a t i on t o  an 
of fer by a corpor a t i on to repurchase a c l a s s  of i t s shares , but 
they do have some app l i ca t i on ,  and we recommend t h a t  the proposed 
ABCA fol l ow the CBCA , the SBCA and the proposed OBCA by i nc l ud i ng 
such an offer among those wh i ch can g i ve r i se to a power of 
compu l sory acqu·i s i t i on .  S .  1 87 - 1 9 9  o f  the d r a f t  Act wou l d  g i ve 
ef fec t to these v i ews ; i t  f o l l ows CBCA s .  1 99 i n  pr i nc i p l e ,  
though we have made some changes i n  d r a f t i ng and i n  subst ance . 

Under s .  1 87 t o  s .  1 99 of the d r a f t  Act , the m i nor i ty 
shareholder wou l d  not have the r i gh t  t o  refuse to t r ans fer h i s  
shares . He wou l d  however have the r i gh t  t o  e l ec t  between 
accep t i ng the terms on wh i ch the t r ans ferer acqu i red the 90% or 
more of the shar es , on t he one hand , and demand i ng the fa i r  va l ue 
of t he shares , on the o t her . I n  pract i ce ,  a t ake-over b i d  wh i ch 
i s  accepted by the ho l de r s  of 90% of t he shares i s  l i ke l y  t o  
i nc l ude a premi um over market va l ue wh i ch w i  1 1  br i ng t h e  pr i ce up· 
t o  or over f a i r  va l ue� and the m i nor i ty shareholder who op t s  for 
the l a t t er t akes the r i sk t h a t  f a i r  va l ue wi 1 1  be found to be 
l ess than the t ake-over b i d  pr i ce .  The l i Ke l i hood t h a t  the pr i ce 
of fered i s  f a i r  i s  s t r eng t hened by the requi rement t h a t  the 
o f feror cannot i nc l ude i n  the compu t a t i on of the 90% any shares 
he l d  by i t ,  by an a f f i l i a te or by an assoc i a te .  However , the 
protec t i on g i ven to the mi nor i t y shareho l der on p r i ce ,  both i n  
prac t i ce and i n  pr i nc i p l e ,  mee t s  one o f  the ser i ous objec t i ons to 
compu l sory acqu i s i t i o n ,  and , we t h i nk ,  a l l ows the a rgumen t s  i n  
favour o f  a prov i s i on for compu l sory acqui s i t i on t o  prevai 1 .  

We have con s i dered recommend i ng t h a t  the cour t have a 
d i scret i on t o  s t op a compu l sory acqu i s i t i on .  BCCA s .  27 9 ( 3 )  
g i ves the cou r t  a broad d i scre t i on t o  " order o t herwi se" , i . e . , to 
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order that of feror l s  not en t i t l ed and bound to acqu i re the 
shares . The Br i t i sh Co l umb i a  Cour t of Appea l i n  Gregory v .  
Canad i an A l l i ed Proper ty Investmen t s  I 1 979 1 3 WWR 609 he l d ,  o r  a t  
l ea s t  assumed , that the grounds upon wh i ch the cou r t  shou l d  order 
otherw i se wou l d  be unfai rness to the m i nor i ty shareho l der , and 
that the onus of show i ng unf a i rness ( a t l ea s t  where t he of feror 
d i d  not refuse to d i s c l ose r e l evant i n forma t i on )  i s  upon the 
m i nor i t y shareho l der . We are i nc l i ned to the v i ew t h a t  the 
ex i s tence of a d i scre t i on to s t op a compu l sory acqu i s i t i on wou l d  
i n jec t a degree o f  uncer t a i n t y  w h i c h  m i g h t  we l l  cause a n  offeror 
who wants a l l t he shares to refuse to accept l es s  than a l l  the 
shares , to the de t r i ment of the major i ty who wan t to se l l ;  and 
that  i t  i s  be t t er that the l aw shou l d  confer an unqua l i f i ed r i ght 
of acqui s i t i on coup l ed w i t h  sa feguards as to pr i ce .  



X I l l  . 

L I QU I D A T I ON AND D I S SO L U T I ON 

1 .  Need for � scheme for l iqu i d a t i on and terminat i on 

1 5 3  

Once a corpor a t i on ceases t o  have any bus i ness purpose i t s 
ex i s tence , and the ob l i gat i ons i nvo l ved i n  i t s con t i nued 
ex i s tence , are use l ess nu i sances . The l aw must therefore provide 
a scheme for termi nat i ng the ex i s tence of bus i ness corpor a t i ons . 
The scheme shou l d  provide for s i mp l e  cases i n  wh i ch i t  i s  on l y  
the i n teres t s  of the shareholders that  a r e  i nvo l ved , and i n  wh i ch 
a very s i mp l e  procedure i s  suf f i c i en t . I t  shou l d  a l so provide 
for more comp l e x  cases i n  w h i ch there are conf l i c t i ng i n teres ts 
among the shareho l der s ,  or i n  wh i ch there are other i n teres ts 
i nvo l ved such as those of cred i tor s ,  and in  wh i ch some more 
forma l procedure for rea l i z i ng the corpo r a t e  assets and 
d i scha rg i ng the corporate l i ab i l i t  i es i s  necessary . The scheme 
shou l d  a l so provide for d i sso l u t i on as an u l t imate sanc t i on 
aga i ns t  a corpor a t i on' s aggravated f a i l ure to comp l y  w i t h  the 
prov i s i ons of the bus i ness corpor a t i ons s t a t u t e .  

2 .  L iqu i d a t i on and d i sso l u t i on 

l a )  Schemes of the A C A ,  t h e  W i n d i ng-up Act ( Canada ) � the 
CBCA 

-

ACA s s .  1 92 to 277 make e l abor a t e  prov i s i on for l i qu i da t i on 
and d i s so l u t i on .  The w i nd i ng - up process may be carr i ed on 
vo l u n t ar i l y .  A vo l un t a r y  w i nd i ng up may be conver ted i n to a 
w i nd i ng up under the superv i s i on of the cour t .  A l terna t i ve l y  the 
company may be wound up by the cour t for f a i l ure to f i l e  an 
annua l report or hold an annual mee t i ng ,  for f a i l ure to carry on 
bus i ness for a year , or because the number of members has f a l l en 
be l ow the l eg a l  m i n i mum. I t  may a l so be wound up by the court i f  
the company has passed a spec i a l  reso l u t i on ca l l i ng for w i nd i ng 
up by the cour t .  F i na l l y ,  and most i mpor tan t ,  the corrpany may be 
wound up by the cou r t  " i f  the cou r t  i s  of the op i n i on that i t  i s  
just  and equ i t ab l e  that the CC>fll>any shou l d  be wound up . "  The ACA 
sec t i ons make e l abor ate prov i s i on for the determi nat i on of 
con t r i bu tor s ,  for the appo i ntment of l i qui dator s ,  for the powers 
of l i q u i da tor s ,  for corrm i t tees of i nspect i o n ,  for mee t i ngs of 
cred i tors and of the company , for preferen t i a l  paymen t s , for 
proofs of c l a i ms and for other r e l a ted ma t ters . The mass and 
comp l ex i t y  of the prov i s i ons makes for d i f f i cu l t  read i ng ,  and the 
procedures wh i ch they l ay down are a l so qu i t e comp l ex . Par t I of 
the W i nd i ng - up Act ( Canad a )  ( wh i ch can be app l i ed to prov i nc i a l  
t r ad i ng compan i es that  are i nso l ven t o r  i n  l i qu i d a t i on )  provides 
a s i m i l ar l y  comp l i ca t ed procedure under wh i ch the cour t w i nds up 
the COIT'pany . 

CBCA P a r t  X V I I  enac t s  a scheme wh i ch we t h i nk i s  s i mp l er and 
more e f f i c i en t . I n  accordance wi th i t s gener a l  po l i cy of 
a l l ow i ng corpor a t ions to manage t he i r  own a f fa i r s ,  i t  a l lows the 
corpor a t i on ,  t hrough i t s appropr i a te organs , to br i ng about i t s 
own d i s so l u t i on and to br i ng about the l i qu i d a t i on of i t s own 
assets and the s a t i s fac t i on of i t s own l i ab i l i t i es .  P a r t  XV I I  
goes on to provide for two ways i n  wh i ch t he l i qu i d a t i on may be 
brought under the con t r o l  of the cour t :  a t  the i ns t ance of the 
D i rector or any i n teres ted person , the cou r t  may under CBCA s .  
2 04 ( 8 )  order that an ex i s t i ng l i q u i da t i on be con t i nued under the 
superv i s i on of t he cour t ,  or , a t  the i ns t ance of a shareholder , 
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the cou r t  may i t se l f  order the l i qu i da t i on and d i sso l u t i on of the 
corpor a t i on under CBCA s .  207 ( 1 ) .  The grounds for an order under 
s .  2 07 ( 1 )  a r e ,  f i r s t l y ,  the same k i nd of oppres s i ve and unfa i r  
conduct wh i ch wou l d  a l l ow a shareholder to br i ng an app l i ca t i on 
under CBCA s .  2 3 4 ; second l y ,  the occur r ence of a spec i f i ed event 
wh i ch ent i t l es the shareholder to demand d i ssol u t i on under a 
unan i mous shareho l der agr eemen t ;  and t h i r d l y ,  tha t i t  i s  just and 
equ i t ab l e  tha t the corpor a t i on shou l d  be l i qu i da t ed and 
d i s so l ved . The draf ters of the CBCA ( P roposa l s ,  p .  1 48 1  s a i d  
t h a t  the c l osest model i n  C anada for t h e  CBCA " l s  probab l y  the 
d i s so l u t i on prov i s i ons i n  prov i nc i a l  corpora t i ons Act s , "  though 
an examp l e  wh i ch they thought be t t er , and one i n  wh i ch they found 
many useful  i deas , was the New York Busi ness Corpor a t i on Law. 

I t  wi l l  be seen from the descr i p t i on wh i ch we have g i ven 
t h a t  the scheme of the ACA and the scheme of the CBCA are not too 
d i f ferent i n  fundamen t a l  out l i ne .  There are however i mpor t a n t  
d i f ferences i n  procedure and i n  t h e  ways i n  wh i ch the two 
s t a t u t es prov i de for the protec t i on of the var i ous i n teres t s  
i nvo l ved . We w i  1 1  now g i ve a gener a l  descr i p t i on o f  the CBCA 
procedures . 

( b l  P rocedures for vo l u n t a ry d i s so l u t i on 

The CBCA f i r s t  provi des t h r ee d i f ferent procedures for 
dea l i ng wi t h  very s i mp l e  cases . These are as fo l l ows : 

( 1 )  I f  the corpora t i on has not i s sued any shares , the 
d i rectors may d i sso l ve i t  a t  any t i me by reso l u t i on 
I CBCA s .  203 1 1 1 1 .  The i n ten t i on of the d r a f t e r s  of the 
CBCA ( see s .  1 7 . 03 1 1 1  of  the d r a f t  CBCA I was that  t h i s  
procedure wou l d  app l y  i f  the corpor a t i on has not 
commenced bus i ness and has not i s sued any shares , bu t 
the reference to t he commencement of bus i ness does not 
appear i n  the CBCA as ena c t ed .  S .  2 03 ( 1 1  of the d r a f t  
A c t  fo l l ows the C B C A  except tha t i t  app l i es on l y  i f  the 
corpor a t i on ,  as we l l  as not hav i ng i ssued any shares , 
has no l i ab i l i t i es and no proper t y .  

( 2 1  I f  the corpor a t i on has no prope r t y  and no l i ab i l i t i es 
i t  may be d i sso l ved by spec i a l  reso l u t i on { CBCA s .  
2 0 3 ( 2 :1 ) .  T h i s  prov i s i on i s  sens i b l e  and s .  2 0 3 ( 2 ) of  
the draft  Act f o l l ows the CBCA . 

( 3 )  I f  the corpor a t i on has prope r t y  or l i a b i l i t i es , i t  may 
be d i s so l ved by spec i a l  reso l u t i on i f  the spec i a l  
reso l u t i on author i zes the d i rectors to cause the 
corpor a t i on to d i s t r i bu t e  i t s  prope r t y  and d i scharge 
the l i ab i l i t i es and i f  the corpor a t i on has done so 
before i t  sends a r t i c l es of d i s so l u t i on to the D i rector 
I CBCA s .  20 3 1 2 . 1 1 1 .  T h i s  i s  an add i t i ona l s i mp l i f i ed 
procedure wh i ch ca.1 be fol l owed w i thout go i ng through 
e l abor a t e  s t eps . Aga i n ,  i t  appears to be sens i b l e  and 
we have i nc l uded i t s con terpa r t  i n  the d r a f t  Ac t .  

The CBCA then goes on to prov i de a more e l abor a t e  procedure 
of v o l u n t a r y  l i qu i da t i on and d i sso l u t i on ,  bu t one wh i ch i s  s t ;  1 1  
compar a t i ve l y  s i mp l e i n  compa r i son wi t h  those provi ded by the 
ACA . CBCA s .  2 04 requi res spec i a l  reso l u t i ons of a l l c l asses of 
shareho l ders and i t  requ i r es adver t i s i ng for cred i tors , bu t i t  
s t i l l  a l lows the corpor a t i on i t se l f  t o  carry ou t i t s own 
l i q u i da t i on and d i s so l u t i on ;  t h i s  i s  i n  con t r a s t  to the vo l un t a r y  
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w i nd i ng up prov i s i ons o f  the A C A , under wh i ch ( ACA s .  2 4 0 ( 1 ) ( b l  I 
the company must appo i n t  a l i qui dator . 

We t h i nk the CBCA pat tern s u i t ab l e .  The not i on of 
l i qu i d a t i on by the corpor a t i on i t se l f ,  w i t hout the appo i ntment of 
a l i qui dator , or i g i na l l y  caused us some concern for c r ed i tors and 
mi nor i t y shareho l der s ;  bu t upon ref l ec t i o n ,  we conc l uded that  
these i n tere s t s  are proper l y  protected by the f o l l ow i ng CBCA 
dev i ces : 

( 1 )  The D i rector or any i n teres ted person ( wh i ch term wou l d  
i nc l ude a shareholder o r  cred i tor ) may app l y  under CBCA 
s .  2 04 ( 8 )  to have the l i q u i da t i on con t i nued under the 
super v i s i on of the cour t .  T h i s prov i s i on wou l d  cover 
the case of the shareho l der or cred i tor who reasonab l y  
suspects that  the l i q u i d a t i on i s  not be i ng conducted 
proper l y .  

( 2 )  Under CBCA s .  2 1 9 ( 4 ) , any person w i t h  a c l a i m  aga i nst  
the corpor a t i on ( i nc l ud i ng the c l a i m  of a cred i tor , or 
t he c l a i m  of a shar eho lder who has not recei ved h i s  
proper share of a proper t y )  wou l d  be ab l e  t o  recover 
h i s  c l a i m from the shareho l de r s  to the ex tent of the 
amount recei ved by the shareho l ders on d i s t r i bu t i on .  
I t  fo l l ows from t h i s t h a t  the shareho l ders wou l d  not 
ob t a i n  any benef i t  from an i mproper d i s t r i bu t i o n ,  as 
they cou l d  be ca l l ed to account for anyth i ng wh i ch they 
rece i ve .  

( 3 )  The d i rec tors wou l d  a l so be respon s i b l e  for any 
i mproper d i s t r i bu t i on ,  s i nce the ac t i ons of the 
corpor a t i on wou l d  be author i zed by the d i rector s .  A 
person w i t h  a c l a i m  aga i ns t  the corpor a t i on wh i ch had 
been prejud i ced by a vo l un t a r y  l i qu i da t i on and 
d i sso l u t i on wou l d  be ab l e  to app l y  under CBCA s .  202 to 
have the corpor a t i on revi ved , and upon rev i va l i t  wou l d  
then be poss i b l e  to have a l i qu i da tor appo i n t ed . I t  
wou l d  be one of h i s  du t i es to pursue any c l a i m  aga i nst  
the d i rec tors for breach of t he i r  ob l i gat i ons to the 
company . 

For these reasons , the d r a f t  Act genera l l y fo l l ows CBCA s .  
203 and 204 i n  prov i d i ng for vo l un t a r y  d i sso l u t i on ,  w i t h  or 
w i thout l i qu i d a t i o n .  

{ c )  Procedures for l iqu i da t i on supervi sed Qy the cour t 

As we have sa i d ,  CBCA s .  2 04 { 8 )  permi t s  the D i rector or any 
i n terested person to app l y  to the cou r t  for an order that an 
ex i s t i ng l i qu i da t i on be con t i nued und and CBCA s .  2 0 7 ( 1 )  
author i zes a shareholder to app l y  to the cou r t  for an order for 
the l i qu i da t i on and d i s so l u t i on of the corpor a t i on or any of i t s 
a f f i l i a ted corpor a t i ons upon grounds of oppres s i on , upon grounds 
that  a unani mous shareho lder agreement ent i t l es h i m  to demand 
d i s so l u t i on a f ter the occur rence of a spec i f i ed event wh i ch has 
occurred , or upon grounds that i t  i s  just and equ i t a b l e  that the 
corpor a t i on shou l d  be l i qu i da ted and d i s so l ved . The l a t ter 
ground i s  the t r ad i t i ona l one , and we do not t h i nk i t  necessary 
to descr i be i t  fur t her her e .  

The procedure i s  qui te s i mp l e  i n  each case . S .  2 0 8 {  1 !  
provi des that an app l i ca t i on to super v i se a vo l un t a r y  l i quidat i on 
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and d i s so l u t i on i s  to s t a te the reasons why the cou r t  shou l d  
super v i se the l i qui dat i o n ,  and these a r e  to be ver i f i ed by 
a f f i davi t .  CBCA s .  209 prov i des that an app l i ca t i on to the cou r t  
under s .  2 0 7 ( 1 )  i s  to s t a te the reasons why t h e  corpor a t i on 
shou l d  be l i qu i da ted and d i s so l ved , and these reasons are to be 
ver i f i ed by a f f i davi t .  S .  2 09 1 2 1  goes on to say that  the cour t ,  
on an app l i ca t i on under s .  207 ( 1 ) ,  may requ i re the corpor a t i on or 
an i n teres t ed person to show cause why the corpor a t i on shou l d  not 
be l i qu i da t ed and d i ssol ved , and the order i s  to be pub l i shed i n  
a newspaper a t  l ea s t  once i n  each of the four weeks wh i ch are to 
go by before the show - cause hear i ng and are to be served upon the 
d i rector and each person named i n  the order . 

Under CBCA s .  2 1 0  the cou r t  has appropr i a te powers i n  a 
l i qu i d a t i on .  There i s  provi s i on i n  the sec t i on for the 
appo i n tment of a l i qu i d a tor , whereupon the corpor a t i on i s  to 
cease bus i ness except as needed for the l i quidat i on and the 
power s of the d i rectors and shareholders are vested i n  the 
l i quidator . CBCA s .  2 1 4  i mposes the usua l k i nds of du t i es upon 
the l i qu i d a tor , i nc l ud i ng the duty to accoun t ,  and s .  2 1 5  confers 
upon h i m  usua l k i nd s  of powers . We t h i nk that  these prov i s i ons 
dea l adequ a t e l y  w i th the subject and the d r a f t  Act f o l l ows them 
w i t h  some mi nor var i a t i ons which are desc r i bed i n  the Commen t s .  

( d )  R e l a t i on between l iqu i da t i on and the oppress i on remedy 

One of the powers conferred by the cou r t  under CBCA s .  
2 34 ( 3 )  i s  the power to make " an order l i qu i da t i ng and d i sso l v i ng 
the corpor a t i on , "  and CBCA s .  2 34 1 7 1  says that  an app l i cant under 
the sec t i on may app l y  i n  the a l terna t i ve for an order under s .  
207 . As we have po i nt ed ou t ,  the grounds upon wh i ch a 
comp l a i nant may app l y  under CBCA s .  2 3 4  are i nc l uded i n  the 
grounds on wh i ch a shareholder may app l y  for l i qu i d a t i on and 
d i sso l u t i on under CBCA s .  2 0 7 . These cross - r e ferences appear to 
f l ow from the i n ten t i on of the draf ters of t he CBCA to avo i d  a 
l ega l s i t ua t i on i n  wh i ch the cou r t  wou l d  have on l y  two cho i ces , 
the f i r s t  be i ng to order l i qu i d a t i on and d i ssol u t i on ,  and the 
second be i ng to do noth i ng .  Wh i l e the dra f t i ng may have resu l ted 
i n  a cer t a i n  amount of overKi l l ,  we t h i nk that  the proposed ABCA 
shou l d  f o l l ow the CBCA for the sake of uni formi ty and to ensure 
that  the too l s  i n  the hand of the cou r t  provide the neces sary 
amount of f l e x i b i l i ty .  

( e )  D i sso l u t i on as � sanc t i on for non-conformance wi t h  
s t a t u t e  

CBCA s .  205 empower s  the D i rector t o  d i sso l ve a corpor a t i on 
h i mse l f  or to app l y  to a court for an order d i s so l v i ng the 
corpor a t i on ,  i f  the corpor a t i on has not commenced busi ness wi t h i n · 
three years of i ncorpor a t i on ,  i f  i t  has not carr i ed on i t s 
bus i ness for three consecut i ve year s ,  or i f  i t  has defau l ted for 
a per i od of a year i n  send i ng to the D i rector any f ee ,  not i ce or 
document requ i red by the Act ( t he d r a f t  Ac t does not provide for 
d i s so l u t i on for non-payment of a fee ) . These powers are somewhat 
s i mi l ar to the powers g i ven to the Reg i s t r a r  by ACA s .  1 88 to 
s t r i ke a company from the reg i s t er i f  i t  i s  not car r y i ng on 
bus i ness i n  the provi nce or has not f i l ed a return , not i ce or 
documen t for two consecu t i ve year s ,  a power wh i ch i s  t he 
pr i nc i p a l  source of d i sso l u t i ons of A l ber t a  compan i e s . The d r a f t  
A c t  fol lows t h e  C B C A  wi t h  mi nor var i a t i ons . 
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CBCA s .  206 goes on to empower the D i rector or any 
i n terested person to app l y  to a cour t for an order d i sso l v i ng a 
corpor a t i on i f  the corpor a t i on has m i s sed i t s annua l shareholders 
mee t i ng s  for two years or f a i l ed to comp l y  w i t h  some of i t s 
ob l i g a t i ons re l a t i ng to f i nanc i a l  d i sc l osure , or i f  i t  i s  
car r y i ng on bus i ness con t r ar y  to a res t r i c t i on con t a i ned i n  the 
ar t i c l es of i ncorpor a t i o n .  On the o t her hand , ACA s .  1 87 a l l ows 
the Reg i s t r a r  to cer t i fy to the L i eutenant Governor i n  Counc i l 
that  a company shou l d  be d i sso l ved , and i t  then a l l ows the 
l i eutenant Governor i n  Counc i l  to d i s so l ve i t  ( though , as we have 
s a i d ,  the power has rare l y ,  i f  ever , been used to d i sso l ve a 
bus i ness corpor a t i on ) ; there i s  no coun terpa r t  i n  the CBCA . 

D i s so l u t i on ,  or the threat of d i sso l u t i on ,  i s  among the most 
e f fec t i ve sanc t i ons ava i l ab l e  to t he Reg i s t rar , and we t h i nk that 
i t  shou l d  con t i nue to be ava i l ab l e  in the proposed ABCA ; i t  i s  
somewhat dr acon i an ,  but not as dr acon i an as i t  sounds , i n  v i ew of 
the prov i s i ons for rev i va l  and proper l ega l prov i s i ons for 
dea l i ng w i th i t s proper t y  and i t s l i ab i l i t i es . The d r a f t  Act 
g i ves e f fec t to t h i s  v i ew .  

( f )  I nsolvency 

The d r a f ters of the CBCA thought that  " l i q u i d a t i on and 
d i sso l u t i on prov i s i ons i n  a corpor a t i ons Act shou l d  app l y  on l y  
when the corpor a t i on i s  s o l ven t , and shou l d  y i e l d  t o  a 
comprehen s i ve bankruptcy s t a tu t e  i f  the corpor a t i on i s  i nsolven t "  
! P roposa l s ,  p .  1 49 1 .  CBCA s .  2 0 1 1 1 1  accord i ng l y  provi des that 
P a r t  X V I I does not app l y  to a corpor a t i on that  i s  i nsolvent or 
bankrup t . 

I n  the dr a f t  Act wh i c h  was a t t ached to our D r a f t  Repor t we 
d i d  not i nc l ude a coun terpar t of CBCA s .  2 0 1 ( 1 ) .  The I ns t i t u te 
of Cha r tered Accoun tants of A l ber t a  made t he fol l ow i ng commen t s  
upon our proposa l s :  

" 1 .  Sec t i on 2 0 1 . 1 2 1  ( be i ng s .  2 0 0  o f  the present dr a f t  Act ) of 
the proposed ASCA appears to enab l e  the d i r ectors of a 
corpor a t i on ,  who shou l d  be f u l l y  aware of the fact i f  the 
corpor a t i on i s  i nsolvent and that  the cred i tors w i l l  not be 
pa i d  i n  f u l l ,  to c i rcumven t the prov i s i ons o f  the Bankruptcy 
Act wh i ch i s  des i gned to a f ford max i mum protec t i on to the 
pub l i c .  The ex i s t i ng l eg i s l a t i on i n  many provi nces w i l l  not 
a l l ow an i nso l vent corpor a t i on to w i nd up us i ng t h i s  sect ion 
of the act . I n  most cases , l i censed t r us tees w i l l  not 
accept an ass i gnment as l i qu i da tor i f  the corpor a t i on i s  
i ns o l ven t . S i nce P a r t  1 7  of the proposed ABCA does not 
requ i re any qua l i f i c a t i ons for a l i qui dator , the door i s  
open for abuse . We acKnow l edge t h a t  there i s  a prov i s i on 
that  anyone w i th the proper i n terest may t ake s teps to put 
an i ns o l vent company i nto bankruptcy ; however , there i s  a 
rea l hes i t a t i on for unsecured cred i tors to do th i s  due to 
the dup l i c a t i on of cos t s .  T h i s sec t i on of the proposed ABCA 
shou l d  on l y  be used i f  a l l cred i tors are to be pa i d ,  and i f  
t h a t  i s  the case , t h i s  sec t i on shou l d  so s t a t e .  We 
recommend that  the prov i s i ons of CBCA 2 0 1 .  I 1 I shou l d  be 
i n t roduced i n to the proposed ABCA for the above reasons . 

2 .  We ques t i on the prov i s i ons of sect i on 2 0 4 , wh i c h  enab les a 
corpor a t i on to .hand l e  i t s own l i qu i d a t i on .  Th i s  procedure 
wou l d  be s a t i s f actory i n  the case of a solvent company; 
however , t h i s  ac t i on wou l d  not be appropr i a t e  i n  the case of 
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an i nsolvent corpor a t i on .  The conrnent s  on t h i s  sec t i on 
po i n t  out that cred i tors wou l d  have cer t a i n  r i gh t s  aga i ns t  
d i rectors and/or shareho l der s ;  however , t h i s  sec t i on wou l d  
open the door for abuse . As an examp l e ,  i f  a c�any has 
been i nso l vent for a per i od of t i me ,  there i s  a l so a very 
rea l pos s i b i l i t y that the shareho l de r s  may a l so be i nso l vent 
and any r i gh t  of act i on aga i ns t  them for i mpropr i e t i es under 
t h i s  sect i on wou l d  be to no avai  1 . "  

T h i s i s  a cogent s t a tement and comes from a group whose v i ews 
must be g i ven we i gh t  upon such a subject . What shou l d  be done? 

In response , we have made two changes i n  the d r a f t  Act . We 
w i l l  descr i be these now , and then d i scuss the ef fect of the d r a f t  
Act wi th the two changes . The f i r s t  change i s  i n  what i s  now s .  
2 0 0  of t he d r a f t  Act . I n  the prev i ous d r a f t  Act the sec t i on 
provi ded that l i quidat i on proceed i ngs must be s t ayed i f  the 
corpor a t i on i s  found i nso l vent i n  a bankruptcy proceed i ng .  I n  
the present d r a f t  Act , we have removed the reference to a 
bankruptcy proceed i ng so that  the manda tory s t ay wou l d  a l so app l y  
i f  the corpor a t i on i s  found i ns o l vent i n  a l i qu i da t i on 
proceed i ng .  The second change i s  i n s .  2 0 3 ( 1 )  of the d r a f t  Act , 
wh i ch ,  i n  the previous d r a f t  Act , wou l d  have a l l owed the 
d i rec tors to d i s s o l ve a corpor a t i on that  has not i ssued any 
shares . S .  203 1 1 1  of the present d r a f t  Act wou 1 d  permi t 
l i qu i da t i on by the d i rectors on l y  i f  the corpor a t i on a l so has no 
proper t y  and no ob l i ga t i ons . 

F o l l ow i ng the change i n s .  2 0 3 ( 1 ) ,  the very i n forma l 
procedures of s .  2 0 3  wou l d  app l y  on l y  i f  there are no cred i tor s ,  
or a l  1 cred i tors are pa i d ;  s .  2 0 3  accord i ng l y  conforms , so far as 
i t  goes , to the v i ews of the I CA A .  The rema i n i ng vo l un t ary 
l i qu i da t i ons are covered by s .  204 of the d r a f t  Act . S .  2 04 1 1 )  
does not provide that  a corpor a t i on must be so l vent before a 
proposa l  for i t s vo l un t a r y  l i qu i da t i on can be made . However , 
under s .  2 04 ( 7 )  ( c l  the corpor a t i on must d i scharge a l l  i t s 
ob l i g a t i ons before i t  can d i s t r i bute i t s proper ty among the 
shareho l ders under s .  2 04 1 7 1  I d  I .  S .  2 0 4  therefore , a l t hough i t  
i s  not i n  s t r i c t  conformi ty w i t h  the v i ews of the I CA A , wou l d  not 
author i ze an i n so l vent corpor a t i on to d i s t r i bute proper ty i n  any 
way w i thout the c l a i ms of cred i tors bei ng sa t i s f i ed .  

We are not i nc l i ned to put as h i gh an es t i mate as do the 
I CA A  upon the l i k e l i hood that  the omi s s i on of CBCA s .  2 0 1 1  1 )  
wou l d  cause abuse of the l i qu i da t i on procedure , nor are we 
i nc l i ned to put a very h i gh es t i ma t e  upon the e f fect i veness of 
CBCA s .  2 0 1 ( 1 )  i n  preven t i ng abuse . We w i l l  g i ve our reasons . 

F i r s t l y ,  i t  does not seem to us that  wrongdoers i n  con t ro l  
o f  a corpor a t i on wou l d  perceive o r  obt a i n  much benef i t  from a 
l i qu i d a t i on proceed i ngs under s .  2 0 4  or s .  207 of the d r a f t  Act . 
Wrongdoers who are wi l l i ng to assume any resu l t i ng c i v i l and 
er i m i  na 1 1 i abi 1 i ty , can l oot t he corpor a t ion wi t hout put t i ng i t  
i n to l i qu i da t i o n .  Second l y ,  put t i ng the corpor t a t i on i n to 
l i quidat i on wou l d  not g i ve t hem any c i v i l or c r i m i n a l  protec t i on ,  
and wou l d  be o f  no va l ue to them i nsofar as the bas i c  l eg a l  
s i t ua t i on i s  concerned . I t  m i ght g i ve t hem t i me to se l l  assets 
and make away wi t h  the proceeds under a spu r i ous c l oak of 
l ega l i ty ,  but i f  that were t he i r  purpose , we t h i nk that  they 
wou l d  be ab le to i gnore the s t a t ement i n  CBCA s .  2 0 1  I 1 I that P a r t  
XV I I  does not app l y  t o  i nsolvent corpor a t i ons a s  eas i l y  a s  they 
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cou l d  i gnore t he i r  c i v i l l i abi l i t i es as d i rec tors and 
shareho l ders and the i r  c r i m i n a l  l i ab l i t y as t h i eves , We 
therefore do not perceive the i nc l us i on i n  d r a f t  Act of a 
counterpa r t  of CBCA s .  2 0 1 (  1 )  as a subs t an t i a l  protec t i on aga i n s t  
wrongfu l acts and proceed i ng s  by t hose i n  con t r o l  o f  i nso l vent 
corpora t i ons . 

On the other hand , we do perce i ve CBCA s .  2 0 1  I I I as a 
h i ndrance to some l eg i t i ma t e  ac t i v i t i es . I n  a par t i cu l a r  case i t  
may not be c l ear a t  the i ncep t i on of proceed i ngs whether or not a 
corpor a t i on i s  i nso l vent ; and , whi l e  provi nc i a l  l eg i s l a t i on 
shou l d  not and cou l d  not i mpede a cred i tor who wan t s  to put a 
corpor a t i on i n to bankr uptcy , we t h i nk that i t  shou l d  not compe l 
the corpor a t i on to a t t ach to i t se l f  prema t ure l y  t he l abe l of 
bankrupt , wh i ch some t i mes a t t r ac t s  consequences wh i ch are not i n  
the i n teres t s  o f  cred i tors o r  shareho l der s . We t h i nk that i t  i s  
approp r i a te for the Leg i s l a ture t o  address i t se l f  t o  a gener a l  
scheme of l i qu i da t i on and d i sso l u t i on of corpor a t i ons a s  part  of 
a gener a l  scheme of corpor a t i on l aw .  The corpor a t i on wou l d  be 
ab l e  to put i t se l f  i n to l i qu i da t i on ,  or the cour t cou l d  make a 
l i qu i d a t i on order , w i t hout e l aborate proceed i ngs to determ i ne 
whether or not the corpor a t i on ' s asse t s ,  the va l u e  of wh i ch may 
be i n  doubt and m i gh t  be made even more doub t f u l  by bankruptcy 
proceed i ngs , wi l l  be suf f i c i en t  to pay l i abi l i t i es .  I f  i t  shou l d  
become c l ear t h a t  the corpor a t i on i s  i n so l ven t , i t  wou l d  not be 
ab l e  to do mor e  i n  the l i qu i d a t i on proceed i ngs than get i n  i t s 
asse t s . I f  the corpor a t i on d i d  not then make an ass i gnment i n  
bankrup tcy , or i f  the cred i tors  shou l d  a t  any t i me  t h i nk that 
t h i ngs are not be i ng done proper l y ,  the cred i tors wou l d  have two 
a l terna t i ves . One wou l d  be to app l y  to have the l i qu i da t i on 
supervi sed by the cour t ;  upon that  app l i ca t i on , i f  i t  shou l d  
appear that the corpor a t i on i s  i nso l ven t ,  the cou r t  wou l d  make a 
f i nd i ng accor d i ng l y  and proceed i ng s  wou l d  be s t ayed . The other 
a l terna t i ve wou l d  be to pet i t i on the corpor a t i on i n to bankruptcy . 
I f  the d r a f t  Act were to con t a i n  a sec t i on s i mi l ar to CBCA s .  
2 0 1 ( 1 ) ,  and i f  the corpor a t i on were to honor i t ,  the cred i tors 
wou l d  be in much the same pos i t i on except that they wou l d  not 
have the a l terna t i ve of app l y i ng to have a cou r t  supervi sed 
1 i q u i da t i on .  

For a l l  these reasons , we t h i nk tha t , i n  v i ew o f  the changes 
that  we have made i n s .  2 0 0  and s .  2 0 3 1 I I of the d r a f t  Act , the 
d r a f t  Act i s  sui t ab l e  wi thout a coun terpa r t  of CBCA s .  2 0 1 ( 1 } .  

( g )  E f fect o f  d i sso l u t i on and rev i v a l  

l i l  A C A  prov i s i ons 

Apa r t  f rom ACA s .  1 87 ( a  d i scuss i on of wh i ch sect i on we 
t h i nk unnecessary and i r re l evan t , par t i cu l a r y  as we are advi sed 
that bus i ness corpor a t i ons are r a re l y ,  i f  ever , d i s so l ved under 
i t \  the ACA provides for two forms of d i sso l u t i on and rev i va l . 
Under ACA s .  1 88 and 1 89 ( " techn i ca l  d i s so l u t i on " ) the Reg i s t r a r  
s t r i kes a company f r om  the r eg i ster  because i t  h a s  not comp l i ed 
wi t h  the Act or i s  not ca r r y i ng on bus i ness , but the cou r t  may 
" order the corrpany to be res tored to the r eg i s ter , "  whereupon the 
cOil"pany " sha 1 1  be deemed . .  . to be s t i 1 1  ent i t l ed to c a r r y  on 
bus i ness i n  the P r ovi nce , as i f  i t  had not been s t r uck o f f "  and 
the cou r t  has i nc i den t a l  power s  to res tore the s t a t u s  quo ante 
d i s so l u t i on ,  t hough subject to accrued r i gh t s . Under ACA s .  209 
and 272 ( " gene r a l d i s so l u t i on " ) ,  the cour t ,  upon cC>JTp l e t i on of a 
w i nd i ng up , makes an order under s .  209 wh i ch has the ef fect of 
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d i sso l v i ng the company , bu t wi t h i n  a year from the d i sso l u t i on 
may dec l are " the d i s so l u t i on to be vo i d . "  

l i i l  E f f ec t  of ACA on r igh t s  ex i s t i ng � t i me of 
d i s so l uTion -

There i s  author i t y for the propos i t i on that  i f  a company 
ceases to ex i s t ,  i t s proper ty goes to the prov i nc i a l  Crown by 
escheat or as bona vacant i a  ( see , e . g . , Re Wel l s ,  
Swinburne-Hanham v .  Howard I 1 9 3 3 ]  Ch . 29-rc� Re S t r a t hb l a i ne 
E s t a t e s ,  L td .  / 1 94 8 ]  Ch . 2 2 8 ;  Rex v .  A . G . B . C .  1 1 92 4 ]  A C  2 1 3  
( P . C . , per Lord Sumner ) ;  Re S t owe l 1 - MacGreqor Corpor a t i on and 
John MacGregor Corpor a t i on I 1 942 ] 4 D L R  1 2 0 I N . B . Ch . D I .  There i s  
a l so author i ty for the propos i t i on that  i t s rea l proper t y  goes to 
the gran tor by rever ter ( see,  e . g . , d i c tum, a l so by Lord Sumner , 
i n  Mor r i s  v .  Ha r r i s I 1 92 7 ] AC 2 5 2 , 2 58 - 9 ,  and cases there 
referred to ) .  There i s  even a dec i s i on of the Appe l l a te D i v i s i on 
to the e f f ect that the prope r t y  of a defunct company becomes bona 
vacant i a  on l y  a f ter the ob l i ga t i ons of the company to cred i tors 
and shareho 1 der s are d i scharged , that i s  to say , never : the 
shareho lders be i ng " cr ed i tor s "  a f ter payment of a l l other 
ob l i g a t i ons I Embree v. M i l l ar l 1 9 1 7 ]  1 WWR 1 2 00 1 . We see no need 
to canvass the l earn i ng on the subject or to express op i n i ons on 
the present s t a t e  o f  the l aw wh i ch app l i e s  when the corpor a t i on 
ceases to e x i s t  other than to say that  the present l aw i s  not 
s a t i sfactory.  

There i s  a l so a ques t i on whether and when , upon d i s so l u t i on 
under the ACA , the corJl)any ceases to ex i s t for a 1 1  purposes . I n  
the case of a techn i ca l  d i s so l u t i on , the Supreme Court of Canada , 
under s i mi l ar Br i t i sh Co l umb i a  l eg i s l a t i o n ,  has he l d  that  i t  does 
not I AGBC v .�lya l  Bank of Canada and I s l and Amusemen t Co.  L t d .  
I 1 93 7  S C R  4 5  , and that the Crown cou l d  not c l a i m  the bank 
account of a d i sso l ved company; the cou r t  p a i d  great a t ten t i on to 
the prov i s i on that  upon restor a t i on to the reg i s ter the company 
i s  to be deemed to have con t i nued i n  ex i s t ence as i f  i t  had not 
been s t ruck of f .  I n  the case of a gene r a l  d i s so l u t i on ,  ACA s .  
2 7 2  does not have a s i mi l a r  provi s i on . Wha t i t  does have i s  a 
prov i s i on that , for a year , the cou r t  may dec l a re the d i ssol u t i on 
vo i d ;  that  prov i s i on appears su f f i c i en t  e i ther to reverse the 
consequences of d i s so l u t i on or to say that those consequences 
never occurred , so that  the company' s prope r t y  i s  e i ther revested 
or taken never to have been d i ve s t ed .  I n  lD. r e £._& D i xon, L td .  
1 1 947 1 1 Ch . 2 5 1 , V a i sey J .  so he l d  ( t hough the ef fect of h i s  
dec i s i on may be weakened i n  A l be r t a  because the C r own ' s r i ght to 
bona vacant i a  i n  the case before h i m  was s t a tutory and subject to 
the rev i v a l  prov i s i ons of the Compan i es Act 1 92 9  ( U . K . ) ) .  A f t er 
the exp i r a t i on of the year , there i s  no mach i nery i n  ACA s .  2 7 2  
for rev i va l  of t h e  company o r  for i t s res tor a t i on to t h e  reg i s t er 
and i t  may be that  the C rown becomes en t i t l ed to i t s rema i n i ng 
prope r t y .  

The r u l e  s t a ted by B l ackstone was that  " The debts o f  a 
corpor a t i on ,  e i ther to i t  or from i t ,  are t o t a l l y ext i ngui shed by 
i t s d i s so l u t i on , "  and o l der author i t i es appear to agree . Doubt 
has been cast on t h i s  v i ew ( see,  e . g . ,  Errbree v .  M i  1 l a r  ! 1 9 1 7 ]  1 
WWR 1 2 00 ( App . O i v . ) ;  I n  re We l l s ,  Swi nbur ne - Hannam v .  Howard 
1 1 9 3 3 ]  Ch . 29 , per L awrence L . J .  at p .  49 and f o l l ow i ng ; t hough 
c f .  Russ i an � Engl i sh Bank v .  Bar i ng Bros . � Co . I 1 9 3 6 ]  AC 4 0 5 ,  
per Lord A t k i n  a t  p .  4�and i t  seems t o  us t h a t  the ACA 
prov i s ions d i scussed above wou l d  app l y  to preserve c l a i ms aga i ns t  
a COfllJany s t ruck f r om  the reg i s ter under ACA s .  1 88 and one the 
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d i sso l u t i on o f  wh i ch i s  dec l a r ed vo i d  under ACA s .  2 7 2 . 

( i i i !  E f fect of ACA on r igh ts a r i s i ng a f ter d i sso l u t i on 

Occas i ona l l y ,  the of f i c i a l s  of a company may c a r r y  on 
bus i ness i n  i gnor ance of the fact that i t  has been d i sso l ved and 
may thereby acqu i re r i gh t s  and i ncur l i ab i l i t i es in i t s name . 
The dec i s i on of the House of Lords i n  Mor r i s  v .  Har r i s  [ 1 92 7 ]  AC 
252 i s  author i t y for the propos i t i on that where there has been a 
gener a l  d i sso l u t i on under the E ng l i sh coun terpa r t  of ACA s .  2 09 ,  
a dec l ar a t i on under s .  272 wou l d  not va l i date t h i ngs done i n  the 
mean t i me :  the dec l a r a t i on puts the company in the pos i t i on i n  
wh i c h  i t  was a t  d i ssol ut i on ,  bu t does not g i ve i t  ret roac t i ve 
power to do any t h i ng i n  the mean t i me .  I n  the case of a techn i c a l  
d i sso l u t i on under s .  1 88 ,  i t  appears that such i n terven i ng acts 
a r e  effec t i ve :  Leask C a t t l e Company L i mi ted v .  D r abb l e  [ 1 923 ] 1 
WWR 1 2 6  ( Sask . C� Tymans L td .  v .  C r aven I 1 9 52}  1 A l l  E R  6 1 3  
I C . A . ) ;  Pocock F l oo r s  L t d .  v .  Ho l mes Cons t r uc t i on L t d . I 1 9 7 1  I I 
WWR 394 ( A l t a .  D . C .  1 l . Occa s i ona l l y  a l so ,  a change---

l
n a 

d i s so l ved company' s r i gh t s  and ob l i g a t i ons might occur a f ter 
d i sso l u t i on wi thout any act i on by the corpor a t i on .  W i l 1 the l aw 
recogn i ze such a change? The answer i s  not c l ear . Mr . Jus t i ce 
Rut t an i n  Mon t r e a l  T r u s t  Co.  v .  Boy Scou ts o f  Canada ( Edmonton 
Reg i on )  Founda t i on 1 1 978-ffi 3 E . T . R .  1 ,  he l d  that a c01rpany 
wh i ch was d i sso l ved under s .  1 88 and restored under s .  1 89 took , 
to the exc l u s i on of an a l terna t i ve donee , a g i f t  under t he w i  1 1  
o f  a testa tor who d i ed whi l e  the company was not on the regi s ter . 
I n � Thoroughbred A s s ' n v .  B r iqhouse 1 1 92 2 ]  3 WWR 665 I BCCA I ,  
McPh i l l i ps J . A .  he l d  that a company was res tored to i t s r i ghts  as 
lessee under a l ease wh i c h ,  i n  h i s  v i ew ,  was for fei ted wh i l e the 

company was s t r uck from the reg i s ter , though the prov i s i on i n  ACA 
s .  1 89 protect i ng the r i gh t s  of t h i rd par t i es made those r i gh t s  
subject to a sho r t  term lease gran ted b y  the l and lord before 
rev i va l .  ( The other members of the cour t d i d  not dea l w i t h  the 
po i n t  as they he l d  that the l ease was for fei ted before the 
d i s so l u t i on . !  I n  an annot a t i on t o  the Boy Scou ts cas e ,  ( 1 9 7 8 - 7 9 ) 
3 E T R  2 ,  D . P .  Jones ques t i ons the va l i d i t y  of reason i ng wh i c h  
a l lows an unreg i s tered company to i nher i t  and wh i ch over r i des the 
r i gh ts of t h i r d  par t i es such as the a l terna t i ve donee . We a r e  
not aware of any author i t y o n  t h e  effect of ACA s .  209 and 272 on 
t h i s  poi n t .  

( i v )  P r oposa l s  re l a t i ng to rev i v a l  

( A )  Scope of rev i va l prov i s i ons 

CBCA s .  202 provides for the rev i v a l  of two c l asses of 
d i sso l ved bod i es corpo r a te . One c l ass i s  bodies corporate wh i ch 
a r e  d i s so l ved by CBCA s .  26 1 because they do not con t i nue under 
the CBCA . The second c l ass i s  corpo r a t i ons d i s so l ved under CBCA 
P a r t X V I I .  The d r a f t  Act wou l d  make prov i s i on for the 
correspond i ng c l asses wh i ch wou l d  be d i sso l ved under the proposed 
A B CA . We t h i nk ,  however , that  t he d r a f t  Act shou l d  a l so provide 
for the rev i va l  of a t h i rd c l ass of d i s so l ved bod i es corporate , 
name l y ,  compan i es d i s so l ved under t he ACA and i t s predeces sor s ;  
we see no reason , on the one hand , t o  prec l ude the i r  rev i va l , 
nor , on the other , to keep the A C A  rev i v a l  prov i s i ons i n  force 
for t he i r  bene f i t .  S .  2 0 1  of  the d r a f t  Act , wh i ch fol lows CBCA 
s .  2 0 2 . wou l d  dea l w i th the rev i v a l  of d i s so l ved ABCA 
corpor a t i ons , and s .  202 , wh i ch has no CBCA coun terpar t ,  wou l d  
dea l w i th the other two c l asses . 
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I B I P rocedure 

CBCA s .  202 provides for app l i ca t i on to the D i rector ( our 
Reg i s t r ar ) for the r e v i va l of a body corpor a t e  by any i n t eres ted 
person : and for the i ssue by the D i rector of a cer t i f i ca t e  of 
rev i va l  wh i ch ,  under CBCA s .  20 2 ( 3 1 ,  may i mpose cond i t i on s .  The 
procedur e ,  wh i ch requ i r es on l y  the f i l i ng of a r t i c l e s  of rev i va l , 
i s  exped i t l ous and e f f ec t i ve ,  and we do not i n  the case of a 
d i s so l ved ABCA corpor a t i on see the need for a cou r t  order to 
protect anyone' s i n teres t s . S .  202 of the d r a f t  Act therefore 
fo l l ows the CBCA i nsofar a s  d i s so l ved ABCA corpor a t i ons a r e  
concerned . 

We do have d i f f i cu l t y wi th the CBCA procedure i n  the case of 
a body corporate wh i ch i s  d i s s o l ved by CBCA s .  2 6 1  because i t  
f a i l s  to con t i nue under the CBCA . CBCA s .  202 revi ves the body 
corpor a t e  as a CBCA corpor a t i on ;  presumab l y ,  s i nce there i s  no 
prov i s i on for a new char ter , i t  s t i l l  has i t s o l d  one , wh i ch does 
not conform to the CBC� . We t h i nk that some d i f ferent procedure 
shou l d  be provi ded for such cases and a l so for the add i t i on a l  
c l as s  o f  cases wh i c h  we have added , i . e . , compan i e s  d i s so l ved 
under the ACA and i t s predecessor s .  

S .  202 of the d r a f t  Act wou l d  provide a procedure wh i ch we 
t h i nk appropr i a te for the r ev i va l under the proposed ABCA of 
compa n i e s  wh i ch ,  at the t i me  of d i s so l u t i on ,  were not ABCA 
corpor a t i ons . That  procedure wou l d  requ i r e  an app l i ca t i on to the 
cour t ,  wh i ch cou l d  order t he proceed i ng s  necessary to provide a 
corporate s t ructure and cons t i t u t i on wh i ch comp l i es wi t h  the 
proposed ABCA . The cou r t  wou l d  a l so provide for rev i va l for a 
l i mi ted t i me  or purpose . The procedure wh i ch wou l d  be provi ded 
for by s .  202 wou l d  be un l i ke the procedure for restor i ng a 
company to the r eg i s t e r  under ACA s .  1 89 .  

( C l  E f fect of Rev i v a l  

As  we have sa i d ,  the d r a f t  A c t  wou l d  provide for a number of 
ways of d i ssol v i ng a corpor a t i on .  S .  2 0 1  wou l d  then prov i de one 
means whereby a l l  d i s so l ved ABCA corpor a t i ons cou l d  be rev i ved , 
and s .  202 wou l d  provide another means by wh i ch a l l  d i s so l ved ACA 
companies cou l d  be revi ved . 

I n  each case , the corpor a t i on or company wou l d  be " revi ved , " 
and , when revi ved i t  wou l d , under s .  2 0 1  ( 4 )  or s .  2 0 2 ! 8 ) , have 
" a l l the r i ghts  and p r i v i l eges "  and i t  wou l d  be " l i ab l e  for the 
ob l i gat i on s '' " t hat  i t  wou l d  have had i f  i t  had not been 
d i s s o l ved . "  That  propos i t i on wou l d  be " subject to t he r i ghts  
acqu i r ed by any person a f t e r  i t s d i s so l u t i on . "  S .  22 1 ( 1 )  of the 
d r a f t  Act wou l d  i n  the mean t i me  ves t  any undi sposed prope r t y  i n  
the Crown i n  r i gh t  o f  the Prov i nce , and s .  2 2 1  ( 2 )  wou l d  provide 
for the return to the corpor a t i on upon r ev i va l  of any prope r t y  
then h e l d  b y  the Crown , o r  an amount equ a l  to any money rece i ved 
by the Crown a s  such or a s  the proceeds of the d i spos i t i on of 
other prope r t y ,  except for any amount by whi ch those proceeds 
exceed the va l ue of the prope r t y  when i t  ves ted i n  the Crown . 
These propos a l s  fo l l ow the CBC A .  

We do not doubt the appropr i a teness of our proposa l s  wi t h  
regard t o  any prope r t y  and r i gh t s  he l d . by the corpor a t i on a t  the 
t i me  of i t s d i ssol u t i on .  The c r ed i tor s and shareho l de r s  of a 
corpor a t i on are the persons who are and shou l d  be en t i t l ed to the 
bene f i t of i t s proper t y  and r i g h t s , and there i s  no reason why 
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the Crown o r  anyone e l se shou l d  acqu i re t hem bene f i c i a l l y  mere l y  
because the corpor a t i on i s  d i s so l ved . S .  2 0 2  wou l d  r e i n s t a t e  the 
corpor a t i on i n  benef i c i a l  en t i t l ement , and s .  22 1 wou ld preserve 
the l eg a l  t i t l e i n  the mean t i me and revest i t  i n  the corpor a t i on 
upon revi va 1 .  

We a l so do not doubt the appropr i a teness of our proposa l s  
w i t h  regard t o  ob l i ga t i ons o f  the corpora t i on w h i c h  ex i s t  a t  
d i s so l u t i on .  Under s .  2 1 9  o f  the d r a f t  A c t , ac t i ons and 
proceed i ngs aga i ns t  the corpor a t i on on foot a t  t he t i me o f  
d i s so l u t i on m i gh t  be con t i nued , and for two years new proceed i ngs 
m i gh t  be commenced , as i f  the corpor a t i on had not been d i s so l ved ; 
and therea f ter ( o r , i ndeed , a t  any t i me )  " any i n teres ted person , "  
whi ch term we t h i nk wou l d  i nc l ude anyone w i t h  a c l a i m  aga i ns t  the 
corpor a t i on ,  mi gh t  app l y  for a rev i v a l  order wh i ch wou l d  have the 
e f fec t of mak i ng the corpor a t i on l i ab l e  for t hose ob l i ga t i ons . 
Whi l e  there may be some procedur a l  d i f f i cu l t i es i n  s u i ng a 
d i s so l ved corpor a t i on we t h i nk that  these can be overcome .  

We are more doub t f u l  about r i ghts  and ob l i g a t i ons wh i ch ,  i f  
the corpor a t i on were not d i ssol ved , wou l d  accrue e i ther to a 
corpor a t i on or to others dur i ng the per i od  a f ter i t  i s  d i sso l ved 
and before i t  i s  revi ved . The d r a f t  Ac t ,  l i ke the CBCA , does not 
spec i f i ca l l y dea l w i t h  the i n terven i ng per i od .  A s  we have 
a l ready sa i d ,  there i s  author i ty for the propos i t i on that a c t s  
dur i ng t h e  per i od  of d i sso l u t i on are not va l i da ted by a company' s 
restor a t i on to the r eg i s ter under ACA s .  1 8 9 ,  and the words 
" d i sso l ved" and " rev i ved" appear to be s t ronger i n  favour of the 
propos i t i on than the ACA words " s t r uck f rom the reg i s t e r "  upon 
wh i ch i t  i s  based , but a f i rm s t a tement about t he i r  e f fec t wi l l  
have to awa i t  j ud i c i a l  i n terpre t a t i on .  There i s  more doubt as to 
the l aw re l a t i ng to t h i ngs done by others whi ch m i gh t  be s a i d  to 
a f fect the company' s r i ghts  and ob l i g a t i ons and the r i gh t s  of 
t h i rd par t i es wh i ch may ar i se dur i ng the i n terva l . Our 
i nc l i na t i on ,  however , i s  to l eave we l l  enough a l one , and we have 
done so by f o l l ow i ng the CBCA l anguage . 



1 64 

X I V .  

MANDATORY CONT I NUANCE 

1 .  Shou l d  con t i nuance under the ABCA be mandatory? 

Our bas i c  premi se i s  that  the Compa n i es A c t  i s  no longer a 
su i t ab l e  i n s t rument for the crea t i on and regu l a t i on of bus i ness 
corpor a t i ons . I t  fo l l ows from that  premi se t h a t  a l l  bus i ness 
corpor a t i ons i ncorporated subject to i t  shou l d  be brought under a 
new and sui t ab l e  s t a t u t e ,  name l y ,  the proposed ABCA . Whi l e  i t  
wou l d  be pos s i b l e  to app l y  the proposed ABCA on l y  to corpor a t i ons 
i ncorpora ted a f ter i t  comes i n to effec t ,  that  wou l d  l eave a l l  
ex i s t i ng compani es unde,r an unsu i t a b l e  l aw ,  and there wou l d  be 
for the i ndef i n i te future two sys tems of bus i ness corpor a t i on l aw 
a f fect i ng A l ber t a  compan i es , w i th a l l of the e x t r a  cos ts and 
confus i on resu l t i ng from that  s i tua t i on .  

I t  must be recogni zed that  any method of br i ng i ng ex i s t i ng 
compa n i es under the proposed ABCA w i l l  i t se l f  i nvo l ve cos t s  and 
d i f f i cu l t i es and , for a t i me , confus i on .  We are conv i nced , 
however , that advant ages f l ow i ng f r om  a new bus i ness corpor a t i on 
l aw w i l l  i n  the long run outweigh t hese d i sadvant ages . We are 
however conv i nced , a l so ,  that  the per i od  of t ransi t i on must be as 
shor t as i s  cons i s tent w i t h  the g i v i ng to those a f fected an 
adequate t i me for adjustment to t he new l aw .  

2 .  How shou l d  mandatorY con t i nuance be brought abou t ?  

( a )  B l anKet appl i ca t i on of Act versus f i l i ng new documents 

I t  appears to us that there are two ways in wh i ch e x i s t i ng 
compa n i es might be brought under the ABCA . One i s  s i mp l y  to 
dec l are that the ABCA app l i es ,  and to maKe wha t ever consequen t i a l  
prov i s i ons appear necessa r y ;  t h i s  i s  what Mani toba has done under 
i t s coun terpa r t  of the CBCA . The other i s  to requ i re each 
e x i s i ng company to app l y  for " con t i nuance" ( i . e . , 
r e - r eg i s t r a t i on )  and to provide a new cons t i t u t i on a l  document 
( " a r t i c l es of con t i nuance" ) whi ch w i l l  perform the same func t i on 
as the ar t i c l es of i ncorpor a t i on to be provi ded upon l a t er 
app l i ca t i ons for i ncorpor a t i on ;  t h i s i s  what the CBCA i t se l f  has 
done , and what Saska tchewan has done under i t s coun terpar t of the 
C B C A .  

T h e  draf ters of the C B C A  ( P roposa l s ,  p .  1 7 4 1  expressed the 
v i ew t ha t  s i mp l y  app l y i ng the CBCA to e x i s t i ng compan i es ,  t hough 
super f i c i a l l y  a t t r ac t i ve ,  wou l d  rea l l y be the mos t d i f f i cu l t  
me thod of a l l .  They went on to say t h a t  many add i t i ona l and 
comp l i ca ted prov i s i ons wou l d  be requ i red because the CBCA wou l d  
app l y  to companies i ncorpora ted under the o l d  l e t ters patent 
reg i me  as we l l  as to compan i es i ncorpor a t ed under the s i mp l er 
scheme of the C B C A ,  and that  the i n t roduc t i on o f  add i t i ona l 
comp l i ca t i on wou l d  defeat one of the major objec t i ves of the 
CBCA . 

The Man i toba Compan i es Act of 1 97 6  has managed to avo i d  much 
corrp l i ca t i on i n  the Act i t se l f .  S .  2 1  1 )  says t ha t , w i t h  some 
excep t i ons wh i ch are not r e l evant her e ,  the A c t  app l i es to every 
" corpor a t i on , "  whi ch i s  def i ned so as io i nc l ude ex i s t i ng 
Mani toba compan i es .  S .  4 \ 1 )  res t r i c t s  an ex i s t i ng company to the 
bus i nesses l i s ted i n  the l e t ters paten t .  S .  26 1 ( 1 )  preserves for 
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two years the e f f ect o f  the proV l S l ons i n  the e x i s t i ng 
cons t i t u t i on of the company wh i ch are i ncon s i s tent w i th t he new 
Act . We are i nc l i ned to t h i nK ,  however , that the ABCA shou l d  not 
f o l l ow t h i s  rrodel . 

T here i s  one mater i a l  d i f ference between the cons t i t u t i on of 
A l be r t a  compa n i e s  and t ha t  of Mani toba compan i e s  i ncorpora ted 
under ear l i er Mani toba l eg i s l a t i on .  That  d i f f erence i s  the 
d i v i s i on of the cons t i t u t i on a l  prov i s i ons of ex i s t i ng Mani toba 
companies i n to l et ters patent and by- l aws , and the d i v i s i on of 
the cons t i t u t i on a l  prov i s i ons of A l be r t a  compa n i e s  i n to the 
memorandum of assoc i a t i on and ar t i c l es of assoc i a t i on .  T he 
d i v i s i on between the memorandum and ar t i c l es of assoc i a t i on does 
not ( as does the d i v i s i on between l e t ters patent and by - l aws ) 
correspond to the d i v i s i on between .the new ar t i c l es of 
i ncorpor a t i on and by- l aws , and t he i r  who l e  content wou l d  have to 
be r e - a r r anged between the ar t i c l es of i ncorpor a t i on and by- l aws , 
or new prov i s i on wou l d  have to be made for the who l e  of the 
CQ!11Jany' s cons t i t u t i on .  Th i s  d i f ference sugge s t s  that the 
approach of Saska tchewan , whose e x i s t i ng compan i es are a l so based 
on the memoramdum and ar t i c l es of assoc i a t i on ,  i s  prefer able i n  
A l ber t a .  I n  add i t i o n ,  there are the probl ems wh i ch Mani toba 
presumab l y  was w i l l i ng to accept i n  order to avo i d  the t roub l e  
and cost o f  requ i r i ng each company t o  f i le new documen t s . We 
wou l d  not l i ke , for examp l e ,  to see e x i s t i ng objec t s  c l auses 
automa t i ca l l y brought forward as r es t r i ct i ons upon a company ' s 
bus i ness ; and i t  seems to us Mani toba' s s .  26 1 ( 2 ) faces each 
company w i th two cho i ces : one i s  to f i l e  new cons t i t u t i on a l  
documents ( wh i ch i s  what t h e  C B C A  procedure requi res ) ; t h e  second 
i s  to accept for the i ndef i n i te f u ture , a f ter the f i r s t  two 
yea r s , the f ac t  t h a t  i t s cons t i t u t i on a l  document s  are l i ke l y  to 
con t a i n  prov i s i ons w h i ch are con t r a r y  to the new Ac t and may we l l  
cons t i t u t e  t r aps for the unwa r y .  

O n  the who l e ,  we t h i nk t h a t  t h e  bu l l e t  shou l d  be b i t ten , and 
t h a t  each company shou l d  be requ i red to f i l e a new cons t i t u t i on a l  
documen t .  We recogn i ze that  such a requi rement w i l l  impose cost 
on each company and that  i t  w i l l  i mpose upon each company the 
need to do add i t i on a l  paper work and go through add i t i on a l  
procedures , none o f  wh i ch w i  1 1  appear r e l evant to the day to day 
func t i on i ng of compan i es wh i ch appear to be opera t i ng 
s a t i s f actor i l y  under the Compan i e s  Act . Our reasons for 
rec01'1lllend i ng such an i mpos i t i on a r e ,  f i r s t l y ,  that  the i nterest 
of the commerc i a l  commun i ty and of the pub l i c gener a l l y  w i l l  be 
served by the i n t roduc t i on o f  the proposed ABCA , and , second l y ,  
t h a t  the one - t i me  cost o f  f i l i ng new document s  i s  a l esser ev i l  
than the l ong - term cos t s  of t r y i ng to l i ve i nde f i n i t e l y  w i t h  
cons t i t u t i ona l documen t s  wh i ch do not f i t i n  w i t h  the 
l eg i s l a t i on .  The cost of the proposed ABCA shou l d ,  i n  our v i ew ,  
be recogn i zed , accepted , and me t . 

To summa r i ze our tent a t i ve v i ews to t h i s poi n t , we t h i nk 
that  each ex i s t i ng A l ber t a  company shou l d  be requ i red to f i l e  
w i t h  t h e  Reg i s t rar , w i t h i n a reasonab l e  prescr i bed t i me ,  
" a r t i c l es of con t i nuance" of the c�any. P r ac t i ca l i ty w i l l  a l so 
sugges t that  upon con t i nuance under the proposed ABCA each 
company adopt by - l aws . 

I b I Procedure 

We recommend the fol l ow i ng procedure : 
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1 .  That  by spec i a l  reso l u t i on the shareho l de r s  
author i ze the app l i ca t i on for con t i nuance and 
adopt ar t i c l e s  of con t i nuance . 

2 .  That  the company f i l e  the ar t i c l es of con t i nuance 
w i th the Reg i s t r a r  and that the Reg i s t r ar i s sue a 
cer t i f i ca t e  of con t i nuance . 

I n  most cases ,_ re l a t i ons w i t h i n  an ex i s t i ng company w i l l  be 
harmon i ous and i t  wi l 1 be poss i b l e  to e f f ect con t i nuance under 
the proposed ABCA amicab l y  and w i thout hur t i ng anyone . However ,  
i n  a process wh i c h  rea l l y  i nvolves t he prepar a t i on of new 
con s t i t u t i ona l documents i t  i s  poss i b l e ,  i n  the absence of 
safegua rds , that  ex i s i ng cons t i t u t i on a l  protec t i ons for m i nor i ty 
groups may d i sappea r .  For one examp l e ,  the mere downg r ad i ng of a 
spec i a l  reso l u t i on f rom one requ i r i ng a 3 to 1 major i ty ( wh i ch i s  
t he Compan i es Act requ i remen t ) to one requ i r i ng a 2 to 1 major i ty 
( wh i ch i s  the proposed ABCA requi remen t ) wou l d  e l i m i n a te the 
abi l i t y of the ho l der of 26% of the shares to prevent 
cons t i tut i ona l change ; or , i f  the memorandum of assoc i a t i on 
con t a i ns a requi rement of an even greater major i t y for an 
amendment to the a r t i c l es of assoc i a t i on ( see ACA s .  42 ( 1 ) ) ,  that  
requ i rement m i gh t  not  be car r i ed forwa r d .  For another examp l e ,  
the om i s s i on o f  a k i nd o f  bus i ness from the objects c l ause o f  an 
ex i s t i ng company may be des i gned to protect a mi nor i t y aga i ns t  
the company engag i ng i n  that  bus i ne s s ,  and the protec t i on wou l d  
d i s appear when the company i s  brought under the ABCA , un l ess a 
res t r i c t i on i s  spec i f i ca l l y  i mposed i n  the ar t i c les of 
con t i nuat i on .  E xamp l es cou l d  be mu l t i p l i ed .  

I n  the CBCA as or i g i na l l y enac t ed ,  the on l y  source o f  
author i ty for t h e  app l i ca t i on for con t i nuance was s .  26 1 ( 1 ) ,  
wh i ch requ i red a spec i a l  reso l u t i on .  1 97 8 - 7 9  S . C .  c .  9 s .  8 4 1 1 ! ,  
however , added s .  26 1 (  1 . 3 ) ,  under w h i ch the d i rectors may app l y  
for con t i nuance " where the ar t i c l es o f  con t i nuance d o  not make 
any amendment to the char t e r  of a body corpo r a t e  [ i . e . , i n  the 
case of a company i ncorpo r a t ed under P a r t  I of  the Canada 
Corpor a t i ons Act , i t s l et te r s  paten t } other than amendments 
requ i red to conform to t h i s  Act . "  S .  2 6 1 ( 1 . 3 }  may be usefu l i n  
connec t i on w i t h  the t r ans l a t i on of a company hav i ng l e t ters 
patent and by- l aws i n to one hav i ng ar t i c l es of i ncorpor a t i on and 
by- l aws , as i t  may o f t en be pos s i b l e  to t r ans l a te the l e t ters 
patent i n to the a r t i c l es .  The s i t ua t i on i s ,  however ,  d i f ferent 
i n  A l ber t a ,  because the d i v i s i on of cons t i t u t i on a l  prov i s i ons 
between the memorandum and a r t i c l es of assoc i a t i on i s  qu i te 
d i f ferent from the d i v i s i on between l e t ters  patent and by- l aws 
and because the who l e  of the con tent s of the ar t i c l es i s  a l mos t  
i nva r i ab l y  protected aga i ns t  change b y  any th i ng other than a 
spec i a l  reso l u t i on ;  to preserve the e x i s t i ng " char ter " of A l be r t a  
compan i es ,  i t  wou l d  be necessary t o  move i nto the ar t i c l es o f  
i ncorpor a t i on a l l  o f  the ar t i c l es of assoc i a t i on except those 
over r i dden by the proposed ABCA ; i f  the proposed ABCA were to 
protect on l y  the con ten t s  of the memorandum of assoc i a t i on and 
not the con t e n t s  of ar t i c l es of assoc i a t i on i t  m i gh t  l eave a 
m i nor i t y dangerous l y  exposed . I f  that  i s  so,  and i f  i t  
accor d i ng l y  i s  accepted that  the " char ter " wh i ch i s  not t o  be 
amended wou l d  have to i nc l ude both the memorandum and a r t i c l es of 
assoc i a t i on ,  a prov i s i on in  the ABCA s i mi l ar to CBCA s .  26 1 (  1 . 3 )  
wou l d  requ i r e  a long and carefu l cons i der a t i on of a company' s 
a r t i c l es of assoc i a t i on to dec i de wh i ch mu s t  be de l e t ed and wh i c h  
car r i ed i nto t h e  a r t i c les o f  con t i nuance ( wh i ch seems to u s  
i mpract i ca l , unproduc t i ve and l i ke l y  l ead to error ) ,  and wou l d  
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resu l t  i n  much mater i a l  go i ng i n to the ar t i c l es of con t i nuance 
wh i ch no one wan t s  there ( wh i ch wou l d  tend to g i ve ex i s t i ng 
compan i es too many of the d i sadvantages of both the ACA and the 
ABCA systems , and too few of the advantages of e i ther ) .  I n  other 
words , we t h i nK that  any sugges t i on i n  the ABCA that  the contents 
of the memorandum and ar t i c l es of assoc i a t i on might be brought 
forward i n to the ar t i c les of con t i nuance wou l d  l ead to confus i on 
and d i f f i cu l ty and wou l d  be of l i t t l e p r ac t i c a l  va l ue .  We 
therefore do not t h i nk that a coun t erpar t of CBCA s .  26 1 1 1 . 3 1  
shou l d  be i nt roduced i n to the ABCA . 

F u r t her , we t h i nK that the requ i rement that a spec i a l  
resol u t i on author i ze the app l i ca t i on for con t i nuance i s  a good 
one i n  that  i t  w i l 1 provide protec t i on for those cases i n  wh i ch 
ma t ters have been arr anged so that a mi nor i ty wi t h  more than 25% 
of the shares can prevent the t aK i ng of any ac t i on requ i r i ng a 
spec i a l  reso l u t i on ;  we t h i nK that  the " spec i a l  reso l u t i on "  wh i ch 
author i zes the con t i nuance shou l d  not be the new ABCA spec i a l  
reso l u t i on wh i ch wou l d  requ i re a 2 to one major i ty ,  bu t r a t her 
the k i nd of spec i a l  reso l u t i on c a l l ed for by ACA s .  2 1 1 1 32 wh i ch 
requ i res a 3 to one major i ty .  S .  26 1 ( 6 )  of the d r a f t  Act  wou l d  
s o  prov i de .  

We t h i nK a l so that the spec i a l  reso l u t i on shou l d  actua l l y 
adopt the ar t i c l es of con t i nuance , and s .  26 1 ( 4 ) of the dr a f t  Act 
wou l d  so prov i de .  Such a requ i r ement wou l d  i mpose some r i g i d i t y ,  
bu t we wou l d  t h i nK that  i n  a 3 - year per i od i t  shou l d  be pos s i b l e  
w i thout d i f f i cu l t y t o  dr a f t  ar t i c l es of cont i nuance and have t hem 
approved by the R eg i s t rar and agreed to by the shareho l der s .  The 
spec i a l  reso l u t i on wou l d  be ab l e  to approve any t h i ng i n  the 
a r t i c l es of con t i nance wh i ch cou l d  have been done by spec i a l  
reso l u t i on by way of a l ter a t i on i n  the memor andum or ar t i c l es of 
assoc i a t i on .  The adop t i on of by- l aws can be l e f t  to t he company . 

An add i t i on a l  sa feguard for mi nor i t i e s  appears i n  CBCA s .  
26 1 ( 1 . 2 ) :  the r i gh t s  of a c l as s  of shares can be i n ter fered 
wi t h  on l y  i f  t he c l ass approves , subject to except i ons wh i ch 
norma 1 1  y a pp 1 y under CBCA s .  1 7 0 . There wou l d  be an awkwardness 
w i t h  a coun terpa r t  prov i s ion i n .  the A l ber t a  contex t .  Under ACA 
s .  69 , the r i g h t s  of a c l as s  of shareho l ders can be changed by 
spec i a l  reso l u t i on of the shareho l der s ,  but a spec i a l  reso l u t i on 
of the c l ass and a court order are requ i red . The protec t i on 
g i ven by the ACA i s  broader i n  i t s requ i rement o f  a cour t order , 
but narrower i n  that  i t  on l y  r e l a tes to a spec i f i c  i n ter ference 
wi t h  the r i gh t s  of that c l a ss whi l e  CBCA s .  1 7 0  a l so app l i es to 
change i n  the r i gh t s  of equa l and super i or c l asses . We do not 
see why i t  shou l d  be neces sary i n  t he process of cont i nuance to 
maKe any change i n  the re l a t i ve r i gh t s  of c l asses of 
shareho l der s ,  and we do not t h i nK that  such a change shou l d  be 
made i n  a process wh i ch has nei t her the safeguards provi ded i n  
the ACA ( the c l as s  spec i a l  reso l u t i on and the cour t order ) or the 
safeguard provi ded i n  the CBCA ( the shareholder ' s  r i ght to 
d i ssent and be bought out at f a i r  va l ue ) . Accord i ng l y ,  we t h i nK 
that  no such change shou l d  be a l l owed to be made as par t of the 
con t i nuance proceed i ngs u n l ess there i s  unan i mous agreemen t .  I f  
changes are necess a r y  they cou l d  be made under the Compan i es Act 
before con t i nuance or under the proposed ABCA a f t er Gon t i nuance . 

CBCA s .  26 1 1 2 1  provides that  a shareholder does not have the 
r i gh t  to d i ssent under s .  1 84 i n  respect of an amendment under s .  
26 1 I 1 . 1 1 ,  i . e . , t he shareholder has no r i gh t  to i n s i s t  upon be i ng 
bought ou t .  We have i nc l uded a counterpa r t  prov i s i on i n  the 
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d r a f t  Ac t ;  the l aw shou l d  not requ i r e the company to do some t h i ng 
wh i c h  w i l l  resu l t  i n  pu t t i ng i t  under an ob l i g a t i on to buy out 
shareho l der s . The con t i nuance process , however , cou l d  be abused , 
and we t h i nk that  there shou l d  be a safeguard . That safeguard 
wou l d  be that i f  the change i s  oppress i ve or unf a i r l y prejud i c i a l  
the mi nor i t y wou l d  have a spec i a l  r i ght to app l y  for an 
i njunc t i on aga i ns t  i t ,  and the cou r t  wou l d  have power to change 
the proposed a r t i c l es of con t i nuance so tha t they wou l d  not 
prejud i ce the m i nor i ty .  S .  2 6 1 ( 9 )  of the d r a f t  Act wou l d  prov i de 
that  safeguard . 

Our proposa l s  wou l d  requ i re that  the app l i ca t i on for 
con t i nuance be author i zed by spec i a l  resol u t i on as de f i ned i n  the 
ACA and wou ld therefore a l low a m i nor i t y ho l d i ng more than 2 5 %  of 
the votes to b l ock the app l i ca t i on .  A mi nor i t y might abuse that  
pos i t i on by obs t r uc t i ng the con t i nuance ; they m i gh t  be prepared , 
or even anx i ous , to suffer d i s so l u t i on of the company , wh i ch i s  
the sanc t i on under the CBCA and whi ch we w i  1 1  propose as the 
sanc t i on under the proposed ABCA . We t h i nk that i t  wou l d  be 
use f u l  to g i ve the cour t ,  where agreement cannot be secured , 
power to set t l e the con ten t s  of the a r t i c l es of con t i nuance : and 
s .  26 1 {  1 0 1  of the dr a f t  Act  wou l d  do s o .  We wou ld not expect 
that the cour t wou l d  have to use i t s power frequen t l y ,  i f  at a l l :  
apa r t  from other c i rcums tances mak i ng such app l i ca t i ons un l i ke l y , 
the ex i s tence of the power wou l d  be the bes t  guarantee that i t  
wou l d  not be needed . Such a prov i s i on wou l d  add some comp l e x i t y  
to the proposed ABCA , bu t on l y  for the t r ans i t i on a l  per i od .  

( c l  D i s sol u t i on a s  the sanc t i on for non-con t i nuance 

CBCA s .  2 6 1 { 8 )  provides that  an ex i s t i ng company wh i ch does 
not app l y  for a cer t i f i ca t e  o f  con t i nuance w i t h i n  5 yea r s  a f ter 
the Act comes i n to force is  d i s so l ved . Th i s  i s  dracon i a n .  We 
t h i nk that  i t  i s  a l so necess a r y ,  and we wou l d  even shorten the 
t i me  to 3 year s ,  subject to a power i n  the cour t to ex tend i t  for 
a year i n  cases of hardsh i p :  see s .  26 1 (  1 2 )  to ( 1 5 )  of the d r a f t  
A c t . The trans i t i on a l  per i od of confus i on and dupl i ca t i on of 
bus i ness corpor a t i on l aw sys t ems shou l d  be made as shor t as i s  
con s i s t ent w i t h  g i v i ng compa n i es suf f i c i en t  t i me  to comp l y .  I t  
seems to us t h a t  3 years i s  a su f f i c i en t  t i me ,  and that  a l onger 
term wou l d  mere l y  encourage procras t i n a t i on .  

I d !  Rev i v a l  

D i s so l u t i on ,  i t  shou l d  b e  noted , i s  not the end of the 
ma t t er . Even i f  a company does not app l y  for con t i nuance wi t h i n  
the prescr i bed t i me i t  wou l d  be ab l e  t o  ge t onto the r eg i s t e r  
aga i n  under s .  2 0 1  of t h e  d r a f t  Ac t ,  t hough the consequences o f  
even a temporary d i sso l u t i on a r e  awKward enough t o  g i ve compan i es 
an i ncen t i ve to app l y  i n  t i me  for con t i nuance under the new Act . 
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E X T R A - P R OV I NC I A L  CORPOR A T I ONS 

1 .  Purpose of regi s t r a t i on 
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Many e x t r a - prov i n c i a l  corpor a t i ons carry on bus i ness i n  
A l ber t a .  The ACA , l i ke o t her prov i nc i a l  bus i ness corpor a t i ons 
Ac t s ,  requ i res them to r eg i ster  wi t h  the Reg i s t r a r  of Compan i es .  
Reg i s t r a t i on accorrp l i shes two t h i ngs : f i r s t l y ,  i t  prov i des for 
res i dents  of the province bas i c  i n forma t i on abou t 
e x t r a -prov i nc i a l  corpor a t i ons ; and , second l y ,  i t  prov i des for 
res i dents  of A l be r t a  a p l ace , or r a t her a person who has an 
address , for ser v i ce of l eg a l  process and other documen t s .  The 
proposed Act wou l d  con t i nue t he requi rement of reg i s t r a t i on for 
the two purpose s .  

2 .  Proposec:! changes 

As ACA P a r t  8 ,  wh i ch dea l s  w i t h  the reg i s t r a t i on of 
e x t r a - prov i nc i a l  compan i es i s  draf ted i n  somewha t  ou t d a t ed 
l anguage , we have redraf ted i t ,  and we refer the reader to P a r t  
2 1  o f  the d r a f t  Ac t .  There a r e  however some changes o f  subs t ance 
to wh i ch we w i l l  draw a t t en t i on her e .  

( a )  Scope o f  regi s t r a t i on r equ i rement 

Sec . 264 of the d r a f t  Ac t provides a det a i l ed l i s t  of 
c i r cums tances wh i ch ,  i n  add i t i on to the usua l mean i ng of the 
words , wou l d  cons t i t u t e  " car r y i ng on bus i ne s s "  and wh i ch wou l d  
requ i r e a n  e x t r a -prov i nc i a l  corpor a t i on to r eg i s ter i n  A l ber t a .  
Some o f  these ( e . g . , l i s t i ng i n  a t e l ephone d i rec t or y )  do not 
necessar i l y  i nvo l ve the presence of the corpor a t i on i n  the 
prov i nce , but  we t h i nk that they do i nd i ca t e  an i n t en t i on of 
do i ng bus i ness w i th i t s res i dents  and that i t  i s  appropr i a te to 
requi re reg i s t r a t i on of an e x t r a -provi nc i a l  corpor a t i on wh i ch 
evi nces tha t i n t en t i on .  The sol i c i t i ng of bus i ness i n  A l ber ta , 
we t h i nk .  i s  a l so s uf f i c i en t  grounds for requ i r i ng reg i s t r a t i on 
i n  A l ber t a ,  and i t  i s  therefore i n c l uded i n  the de f i n i t i on of 
car r y i ng on busi ness i n  A l ber t a .  We t h i nk that  i t  i s  w i t h i n  the 
cons t i tut i ona l power of the L eg i s l a t ure to i mpose the requ i rement 
of reg i s t r a t i on i n  A l ber ta ; i n  express i ng t h i s op i n i on we f i nd 
some comfor t i n  t he major i t y op i n i on i n  the Supreme Cour t  of 
Canada i n  E_. v .  T homas Equ i pment L t d .  ( 1 9 7 9 1  1 5  A . R .  4 1 3 ,  t hough 
t he case i s  not d i r ec t l y  on poi n t . 

( b )  Name of e x t r a -prov i nc i a l  corpor a t i on 

I nsofar as corpor a t e  names are concerned , s .  269 of the 
d r a f t  Act  wou l d  t reat  e x t r a -prov i nc i a l  corpor a t i on s  much the same 
as A l ber t a  corpor a t i ons . I n  our D r a f t  Repor t we refer red to the 
spec i a l  probl ems wh i ch that  sec t i on m i ght create for 
e x t r a -prov i nc i a l  corpor a t i ons wh i ch have carr i ed on bus i ness 
under a name for many years on l y  to f i nd that  the name i s  
unaccep t ab l e  i n  A l ber ta : the corpor a t i on wou l d  not be ab l e  to 
reg i s ter i n  A l ber t a  wi thout chang i ng i t s name , and i t  m i g h t  be 
l ega l l y  unab l e  to make a change under i t s own corpor a t e  l aw .  or 
i t  m i ght have to g i ve up subs t an t i a l  goodw i l 1 and i ncur 
subs tan t i a l  cost to do so.  We went on to say tha t we wou l d  
con s i der a prac t i cab l e  p l an for a l l ow i ng a n  e x t r a -prov i nc i a l  
corpor a t i on to use a spec i a l  name for A l ber t a  i f  i t s use cou l d  be 
made cons i s tent wi th the i n forma t i on - i mpar t i ng func t i on of the 



1 7 0 

reg i s t r a t i on of e x t r a - prov i nc i a l  corpor a t i ons . 

Our l awyer consu l t ants  thought that  the dr a f t  Act shou l d  
provide re l i e f  for e x t r a -prov i nc i a l  corpor a t i ons and re fer red t o  
A r t i c l e  2 1 06 o f  the Ca l i forn i a  Corpor a t e  Code wh i ch provides such 
re l i ef and appears to be workab l e .  We have accord i ng l y  i nc l uded 
i n  the d r a f t  Act  as s .  2 7 0  a prov i s i on wh i ch wou l d  a l l ow an 
e x t r a -prov i nc i a l  corpor a t i on ,  the name of wh i ch wou l d  of fend s .  
269 , to r eg i s t e r  under that  name but to c a r r y  on bus i ness i n  
A l ber t a  under a n  assumed name approved by the Reg i s t r ar . The 
corpor a t i on wou l d  acqu i re proper ty and r i ghts  i n  i t s assumed 
name , and cou l d  sue or be sued i n  e i ther i t s or i g i na l  or i t s 
assumed name . E xcept for the r i ght t o  use an assumed name , the 
scheme of s .  270 i s  not that  of the C a l i for n i a  ar t i c l e ,  but we 
t h i nk t h a t  i t  wou l d  be workab l e  and wou l d  prov i d e  the needed 
re l i e f wi thout i n f r i ng i ng upon the i n t er e s t s  of o t her s .  

( c l  Capac i ty and powers of an e x t r a -prov i nc i a l  corpor a t i on 

The ef fec t of ACA s .  1 7 9 i s  that  an e x t r a -prov i nc i a l  
corpor a t i on ( other than a Dom i n i on company , whlch are excepted 
for cons t i t u t i ona l reasons ) cannot , wh i l e  unreg i s tered , sue on a 
con t ract made i n  the course of a bus i ness wh i ch requ i res the 
corpor a t i on to be reg i s tered : the con t r ac t  i s  not made i l l ega l , 
however , and the corpor a t i on can a t  any t i me  cure the s i tua t i on 
by reg i s t e r i ng .  I t  appears to us , on the one hand , that  i t  i s  
appropr i a t e  t o  requ i re the corporat i on to comp l y  w i t h  A l ber t a  l aw 
before s u i ng .  I t  appears .  to us , on the o t her , t h a t  t o  make the 
con t ract i l l ega l wou l d  be to go too f a r , the objec t i ves of the 
reg i s t r a t i on requ i rement not be i ng i mpor t a n t  enough to j u s t i fy 
such a dr acon i an pena l ty upon the e x t r a -prov i nc i a l  corpor a t i on ;  
fur ther , the consequences o f  i l l ega l i t y may we l l  be adverse to 
the o t her par t i es t o  the cont ract  who are qu i t e i nnocen t .  S .  2 8 1  
o f  the dr a f t  Act wou l d  therefore c a r r y  forward the ex i s t i ng l aw 
on the po i n t . 

ACA s .  1 80 ( 2 )  makes an unreg i s tered e x t r a -provi nc i a l  corrpany 
i ncapab l e  of ho l d i ng l ands i n  the prov i nce . Aga i n ,  we t h i nk that  
t he objec t i ves to be gai ned are not  i mpor tant  enough t o  jus t i fy 
the poss i b l e  adverse consequences of such a prov i s i o n ,  and the 
d r a f t  Act does not con t a i n  a s i m i J a r  prov i s i o n ;  the prov i s i ons of 
the Land T i t "l es Act w i l l  prec l ude the regi s t r a t i on of an i n teres t 
i n  l and i n  the name of an unreg i s tered corpor a t i on ,  and tha t 
appears t o  us t o  be su f f i c i en t . The d r a f t Act does con t a i n  a 
prov i s i on wh i ch wou l d  empower reg i s tered e x t r a -prov i nc i a l  
corpor a t i ons to ho l d  l and . 

The d r a f t  Ac t wou l d  abo l i sh for A l be r t a  corpor a t i ons the 
r u l e  of E ng l i sh and A l be r t a  bus i ness corpor a t i on l aw t h a t  a 
company can on l y  exer c i se the powers necessary t o  c a r r y  out i t s 
objec t s :  s .  1 5  wou l d  put them subs tan t i a l l y i n  the same l ega l 
pos i t i on as n a t ur a l  persons and s .  1 6 ( 3 )  wou l d  va l i da t e  even acts 
i n  the cour se of a bus i ness wh i ch a corpor a t i on ' s ar t i c l e s  of 
i ncorpor a t i on res t r i c t the corpor a t i on f r om  car r y i ng on . For 
s i mi l ar reasons , we do not t h i nk tha t an e x t r a -prov i nc i a l  
corpor a t i on ca r r y i ng on busi ness i n  A l ber t a  shou l d  be ab l e  t o  
she l ter beh i nd the r u l e  o f  l i mi ted corpora t e  power s .  I n  v i ew of 
s .  1 5  and s .  1 7  of the d r a f t  Act , i t  m i g h t  be enough to say l as 
ACA s .  1 8 1  now does , but i n  the con t e x t  of an Act wh i c h  
recogn i zes t h e  r u l e )  that  a reg i s tered e x t r a -prov i nc i a l  
corpor a t i on "may exerc i se a l l  the r i gh t s  and power s  and 
p r i v i l eges granted to and conferred upon'' corpor a t i ons , but we 
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t h i nk that such a prov i s i on might be t aken as an a t t empt to 
confer upon an e x t r a -prov i nc i a l  corpora t i on l ega l capac i t y wh i ch 
i t s own bas i c  corpor a t i on l aw den i es to i t .  We propose i ns t ead 
that the d r a f t  Act provide that  no act of an e x t r a -prov i nc i a l  
corpor a t i on i s  i nva l i d because the act i s  con t r a r y  t o ,  or not 
author i zed by , the corpor a t i on' s bas i c  l aw and char ter and s .  2 8 1  
wou ld so prov i d e .  

( d )  Ser v i ce of docume n t s  on an e x t r a -prov i nc i a l  corpor a t i on 

ACA s .  1 7 4  requ i res an e x t r a - prov i nc i a l  corpor a t i on to have 
an a t torney res i dent i n  the provi nce author i zed to accept ser v i ce 
of power s  and to receive not i ces for i t .  We t h i nK that i t  shou ld 
not be necessary to serve an i nd i v i dua l , but r a t her that  the 
person ser v i ng shou l d  be ab l e  to de l i ver documents a t ,  or send 
documents by reg i s tered ma i 1 t o ,  an of f i ce .  S .  2 7 5  of the d r a f t  
Ac t ,  a s  we l l  a s  prov i d i ng for per sona l ser v i ce upon an 
e x t r a - provi nc i a l  corpor a t i on' s a t torney or a l terna t i ve a t torney , 
wou l d  accord i ng l y ,  for the purposes of ser v i ce ,  make h i s  of f i ce 
the counterpa r t  of an A l be r t a  corpor a t i on' s r eg i s tered of f i ce .  
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X V  I .  

ADM I N I ST R A T I ON 

1 .  Adm i n i s t r a t i ve of f i c i a l s  

( a )  The Reg i s t r a r  

The d r a f t  A c t  contemp l a tes t h a t  the Reg i s t r ar o f  
Corpor a t i ons wou l d  be the cus t od i an of records re l a t i ng to 
corpor a t i ons and wou l d  i ssue the cer t i f i cates requ i red by the 
Ac t ,  i nc l ud i ng cer t i f i c a tes of i ncorpor a t i on .  H i s  func t i ons 
wou l d  be subs t an t i a l l y  as the func t i ons of the Reg i s t rar of 
Compan i es under the ACA and , i ndeed , he wou l d  be the same 
of f i c i a l  wi th a s l i g h t  change of nomenc l a t ure t o  conform to the 
usage of the d r a f t  Act . Under the CBCA , those func t i ons wou l d  be 
per formed by the D i rector appo i n ted under CBCA s .  253 , but the 
CBCA D i rector wou l d  a l so perform the func t i ons wh i ch the dr a f t  
A c t  wou l d  confer upon the D i rector of t he Secur i t i es Commi ss i on ,  
wh i ch we wi l l  d i scuss be l ow .  

I n  gener a l , the dr a f t  Act  wou l d  not confer d i scre t i onary 
powers upon the Reg i s t rar of Corpor a t i ons : h i s  usua l func t i on 
wou l d  be to ascer t a i n  that  the requ i remen t s  of the proposed ABCA 
have been carr i ed ou t ,  and then t o  f i l e the document in ques t i on 
and i ssue such cer t i f i ca t e  or other document as the d r a f t  Act  
wou l d  requ i re him to do ; h i s  dut i es ,  wh i l e i mpo r t a n t  and 
demand i ng ,  wou l d  i n  gene r a l  be m i n i s ter i a l  and admi n i s t r a t i ve i n  
n a t ure . 

There are , however , some d i scret i onary powers wh i ch shou l d  
be g i ven to t h e  Reg i s t rar . The most i mpo r t a n t  of those powers 
have t o  do wi t h  names of corpor a t i ons and ex t r a -prov i nc i a l  
corpor a t i ons . Here , the Reg i s t r a r  wou l d  have a .d i scre t i on under 
s .  1 2  ( 2 )  of the d r a f t  Act  to d i sapprove a name or proposed name 
i f ,  i n  h i s  op i n i on ,  i t  i s  objec t i onab l e ,  l i ke l y  to mi s l ead or t o  
confuse , o r  s i mi  J a r to t h e  name of any body corpor a t e , 
assoc i a t i o n ,  par t nersh i p  or f i rm known to the Reg i s t rar . He 
wou l d  a l so have a d i scret i on under s .  1 2 ( 4 )  of the d r a f t  Act  to 
requ i re a corpor a t i on to change a name of wh i ch he d i spproves , 
and wou l d  h i mse l f  have power under s .  1 2 ( 6 )  to change i t  to a 
des i gnated number i f  the corpor a t i on does not make the change 
i t se l f .  He wou l d  have s i mi l a r , t hough not i den t i ca l , power s  
under s .  2 6 9  and 2 7 0  wi th regard to t h e  names of e x t r a -prov i nc i a l  
corpor a t i on .  There wou l d  be o t her d i scret i ons wi t h  regard to 
names as wel l ,  and some unr e l a t ed ones , e . g . , a di scret i on to 
d i s so l ve a corpor a t i on under s .  205 of the d r a f t  Ac t ;  a 
d i scret i on to a t tach cond i t i ons to i t s rev i va l  under s .  2 0 1 ( 4 ) ; a 
d i scre t i on under s .  1 8 1  ( 1 1 )  t o  a l low a corpor a t i on to refer to 
pre-ex i s t i ng shares as havi ng a nom i na l  or par va l u e ;  and a 
d i scre t i on under s .  1 8 2 (  1 )  t o  approve the con t i nuance of an ABCA 
corpor a t i on under- the l aws of another j ur i sd i c t i on i f  cer t a i n  
cond i t i ons are me t .  

l b l  The D i rec tor 

Genera l l y speak i ng ,  the func t i on of the Secur i t i es 
Comm i s s i on i s  to protect i nves tors i n  the capi t a l  marke t s .  On 
t he face of i t ,  there wou l d  seem to be no reason t o  i nvolve the 
Comm i s s i on i n  the admi n i s t r a t i on of a bus i ness corpor a t i ons 
s t a t u t e .  However , there a r e  a number o f  func t i ons wh i ch we t h i nk 
shou l d  be performed under the proposed Act  and wh i ch we t h i nk 
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wou l d  be most appropr i a te l y  per formed by pub l i c  o f f i c i a l s  who are 
accustomed to l ook i ng i n to the a f f a i r s of compa n i e s  and to t ak i ng 
s t eps to protect i nves t or s .  The Secur i t i es Commi s s i on i s  such a 
body . I t  has s t a f f  and o t her resources for tha t purpose . The 
d r a f t  Ac t wou l d  accor d i ng l y  confer these func t i ons upon the 
D i rector of the Commi ss i on .  Our d i scus s i on wi t h  the Secur i t i es 
Comm i s s i on have not g i ven us any reason t o  t h i nk t ha t , g i ven 
proper suppor t ,  the Comm i s s i on cou l d  not d i scharge them .  

I n  s ome  cases , the func t i ons wh i ch we propose wou l d  r e l a t e  
to d i s t r i bu t i ng corpor a t i ons on l y ,  b u t  there are a few i n  whi ch 
i t  seems t o  us appropr i a t e  to have a pub l i c  o f f i c i a l  ava i l ab l e  
even wi t h  respect t o  corpor a t i ons wh i ch do not d i s t r i bu t e  
secur i t i es . Confer r i ng func t i ons of t h a t  k i nd upon t h e  Reg i s t r ar 
wou l d  requ i r e h i m  to acqu i re s t a f f  to carry them ou t ,  and to 
di rect h i s  a t t en t i on to func t i ons wh i ch are qui te d i f ferent f rom 
those wh i ch are fundamen t a l  to h i s of f i ce .  We therefore 
recommend t ha t , where these func t i ons shou l d  be per formed w i t h  
regard t o  non-d i s t r i bu t i ng corpor a t i ons , the D i rector o f  the 
Secur i t i es Comm i s s i on shou l d  perform them .  

I t  i s  character i s t i c  o f  func t i ons wh i ch the d r a f t  Act  wou l d  
i mpose upon the D i rec tor that they i nvo l ve d i scre t i ons : i t  
wou l d  be for the D i rector to decide whether he wou l d  i n t ervene i n  
a g i ven case , and what form h i s  i n terven t i on wou l d  t ake . I t  
seems t o  us that  he i s  an appropr i a t e  of f i c i a l  t o  exerc i se such 
d i scr e t i ons as he does so every day under the Secur i t i es Ac t .  

E xamples of the func t i ons wh i ch wou l d  be performed by the 
D i rector under the d r a f t  Act  are as fo l l ows : to de term i ne that  
a secur i t y was or  was not  par t of a d i s t r i bu t i on t o  the pub l i c  
( s .  3 ( 3 ) ) ;  to app l y  t o  the court for an order t h a t  a mee t i ng of 
shareho lders be h e l d  ( s .  1 38 ( 1 ) ) ;  to exempt a corpor a t i on f rom 
mandator y  sol i c i t a t i on of prox i e s  or proxy c i rcu l ar requ i remen t s  
( s .  1 45 ) ;  t o  app l y  for re l i e f aga i ns t  m i s l ead i ng proxy c i rcu l ar s  

o r  t o  appear o n  such app l i ca t i ons brought b y  o t he r s  ( s .  1 48 ) ;  t o  
author i ze omi s s i ons f rom f i nanc i a l  s t a t emen t s  { s .  1 50 1 ;  to app l y  
for t h e  appo i n tment o f  a n  aud i tor r s .  1 6 1 ( 1 ) ) ;  t o  d i spense wi th 
an aud i t  commi t tee ( s .  1 6 5 ( 3 ) ) ;  to app l y  for l i qu i d a t ion and 
d i s so l u t i on of a corpor a t i on for var i ous f a i l ures to comp l y  wi th 
the proposed ABCA ( s .  206 ( 1 1 ) ;  to app l y  for i nves t i g a t i ons and 
act as i nspector ! P a r t  1 8 ) ; and to app l y  for re l i ef under s .  2 32 , 
2 3 4  and 2 4 0 . I n  suppor t of these func t i ons , and a l so i n  suppor t 
of t he Corrm i s s i on' s func t i ons under t he Secur i t i e s  Ac t ,  the d r a f t  
Act  prov i des for t h e  f i l i ng of var i ous not i ces and s t a t emen t s  
wi t h  t h e  D i rector . 

2 .  The cou r t s  

( a )  C i v i l proceedi ngs 

The gener a l  scheme of the CBC A ,  wh i ch i s  fo l l owed by the 
d r a f t  A c t , i s  to a l l ow a corpor a t i on the greatest  prac t i cab l e  
amount o f  power t o  run i t s own a f fa i r s wi thout i n terven t i on by 
admi n i s t r a t i ve o f f i c i a l s  or by the cour t s .  Upon occ as i on however 
tha t power wi I I be abused . The po l i cy of the CBCA and that  of 
the dr a f t  Act i s  to g i ve to those who are abused the protec t i on 
of the cour t s ,  t he cou r t  of c i v i  1 jur i sd i c t i on under the Act  
be i ng t he Court of Queen' s Bench . The appr a i sa l  r i g h t  under s .  
1 8 4  of the dr a f t  Ac t i s  one protec t i on :  the r i g h t  t o  app l y  for 
l eave to br i ng a der i va t i ve act i on under s .  2 3 2  i s  another ; the 
r i ght to app l y  to ob t a i n  re l i ef  for oppress i ve or unfa i r  conduc t 
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under s .  234 i s  a thi rd ;  and the r i ght to app l y  for a corrp l i ance 
order under s .  2 4 0  i s  a four t h .  The day- to-day func t i on o f  the 
cou r t  i n  the admi n i s t r a t i on of the proposed ABCA wou l d  be 
subs t an t i a l l y  r educed from i t s func t i on under the ACA by t he 
de l e t i on of the requ i r ement of a cou r t  order i n  many cases such 
as reduc t i ons of capi t a l  and changes i n  the r i ghts of c l asses of 
shares ; but the i n terven t i on of the court on beha l f  of those who 
do not con t r o l  corpor a t i ons wou l d  be faci l i t a t ed by the new 
r emed i e s .  The cour t ,  then , wou l d  be l ess of a regu l a t or than i t  
i s  under the ACA , but more of an adjud i ca tor of d i sputes . 

There wou l d  s t i l l ,  however ,  be some t h i ngs that  cou l d  be 
done under the proposed ABCA on 1 y by order of the cour t .  The 
pr i nc i pa l  examp l e  i s  the car r y i ng ou t of a reorgan i z a t i on or 
a r r angement under s .  1 85 and 1 86 of the d r a f t  Ac t .  Another i s  
chang i ng or formu l a t i on of a r t i c l es of con t i nuance i f  there i s  
d i sagreement between the major i t y and m i nor i t y about the 
cons t i t u t i on of a company when i t  con t i nues under t he proposed 
A BCA : see s .  26 1 of the d r a f t  Act . A t h i rd i s  i nves t i gat i ons 
( t hough that has some aspec t s  of a c i v i  1 remedy i n  the event of a 
d i spu t e )  and l i qu i da t i ons . A fou r t h  i s  rev i va l  of a d i sso l ved 
A l be r t a  company other than an ABCA corpor a t i o n .  

F i na l l y ,  the cou r t  wou l d  have power to g i ve d i rec t i ons to 
the D i rector and Reg i s t r ar under s .  2 37 , to rece i vers under s .  
9 5 ,  and i n  var i ous other cases . 

( b )  Quas i - c r i m i n a l  proceed i ngs 

S .  2 4 4  of the d r a f t  Act  wou l d  make every con t r avent i on of 
the Act an of fence pun i shab l e  on summar y  conv i c t i on ,  un l ess there 
i s  rea sonab l e  caus e .  There are other sec t i ons i n  the draft  Act  
wh i ch wou l d  i mpose more sub s t an t i a l  sanc t i ons for con t r aven t i ons 
wh i ch are of spec i a l  i mpor t ance . Under s .  2 4 5 , . the cour t before 
wh i ch the ma t ter come s ,  i n  add i t i on to powers usua l in summa ry 
conv i c t i on ma t ter s ,  wou l d  have powe r t o  order the offender to 
CC>f'l1) l y  wi t h  the prov i s i ons of the Act . The P rov i nc i a l  Cou r t  
wou l d  therefore have the power t o  make a comp l i ance order once 
the accused has been conv i c ted o f  an of fence . 

3 .  Appea 1 s 

( a )  F rom the D i rector and the Regi s t r a r  

5 . 2 39 of the dr a f t  A c t  wou l d  prov i de a r i ght of appea l t o  
the Cou r t  of Queen' s Bench f r om  cer t a i n  dec i s i ons of the 
Reg i s t r a r  and the D i rector . In the case of the Reg i s t r a r , t hese 
dec i s i ons i nc l ude refus a l  to f i l e  a r t i c l es or another documen t ,  
dec i s i ons wi t h  respect to names , r e fusa l under s .  1 8 1 ( 1 1 )  to 
permi t a con t i nued refer ence to shares hav i ng a nomi n a l  or par 
va l u e ;  refus a l  to i ssue a cer t i f i ca t e  of d i scon t i nuance under s .  
1 82 ;  refus a l  to rev i ve a corpor a t i on under s .  2 0 1 ; a dec i s i on to 
d i s so l ve a corpor a t i on under s .  2 0 5 ; or a dec i s i on not to exempt 
an ex t r a -prov i nc i a l  not - for - pr o f i t  corpora t i on from payment of 
fees under s .  264 ( 2 ) .  I n  the case of the D i rector , the appea l 
wou l d  be f r om  var i ous d i scret i on a r y  dec i s i ons . The appea l wou l d  
be i n  the form o f  a n  app l i ca t i on t o  the Cou r t  o f  Queen ' s Bench to 
requ i re the Reg i s t r ar or the D i rector to change h i s  dec i s i on .  
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Under s .  2 4 2 i 1 \  o f  the d r a f t  Act , a n  appea l wou l d  l i e  t o  the 
Cour t of Appea l f rom any order made by the Cou r t  of Queen ' s Bench 
under the A c t . T h a t  wou 1 d i ne 1 ude an order made upon an appea l 
f rom the Reg i s t r a r  or D i rector . A t  t h a t  po i n t  the ques t i on of a 
fur ther appea l f rom the Cour t of Appea l to the Supreme Cou r t  of 
Canada wou l d  depend upon the usua l r u l es re l a t i ng to such 
appea l s .  S .  242 1 2 !  wou l d  prov i de an appe a l  to the Cou r t  of 
Queen ' s Bench i n  the one case in  w h i c h  the d r a f t  Ac t wou l d  confer 
j u r i s d i c t i on upon the Prov i nc i a l  Cou r t  for wh i ch an appe a l  i s  not 
prov i ded by the Surrmary Conv i c t i on s  Ac t ,  i . e . , jur i sd i c t i on to 
make a comp l i ance order under s .  2 4 5 1 1 l .  

J .  VJ . Beames 

W . F .  Bowker 

Emi 1 e Gamache 

R . G .  Hopp 

W . H .  Hur l bur t 

0 .  B 1 a i r  Mason 

J . P . S .  Mcla ren 

D I RECTOR 

Augus t .  1 9 8 G .  
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